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RULES  ADOPTED  MAY  TERM,  1864. 


No.  44.  Where  an  appeal  is  taken  in  term,  as  provided  for 
in  section  555  of  the  code,  and  the  transcript  is  not  filed  in 
the  office  of  the  clerk  of  this  Court  within  the  time  limited 
by  that  section,  the  appeal  so  taken  shall  be  deemed  to  have 
been  abandoned,  and,  if  a  transcript  is  afterwards  filed,  an 
appeal  shall  be  considered  as.  taken  by  the  filing  of  the  tran- 
script and  issuing  notice  as  provided  for  in  the  next  following 
section  of  the  code,  and  the  appellees,  in  such  case,  shall  not 
be  ♦regarded  as  in  Court,  without  notice  or  voluntary  ap- 
pearance. 

No.  45.  Where  an  appeal  is  taken  after  the  close  of  the 
term  by  notice  below,  as  provided  for  by  the  first  branch  of 
section  556  of  the  code,  the  transcript  must  be  filed  within 
sixty  days  from  the  time  of  taking  the  appeal;  otherwise  the 
appeal  so  taken  will  be  deemed  to  have  been  abandoned,  and, 
if  a  transcript  is  afterwards  filed,  an  appeal  shall  be  consid- 
ered as  taken  by  the  filing  of  the  transcript  and  issuing  notice 
as  specified  in  the  foregoing  rule,  and  the  appellees  shall  not 
be  regarded  as  in  Court  without  further  notice  or  voluntary 
appearance. 


m^* 


NOTE. 

Thayeb  ) 

V.       y  November  29, 1864. 
Hedges,  j 

The  pro  forma  judgment  in  this  case,  reported  in  this  vol- 
ume at  page  282,  afiirming  the  judgment  below,  is  now  re- 
considered by  the  Court,  and  the  cause,  as  to  the  judgment 
propter  to  be  rendered,  is  still  under  advisement. 

Ixv) 
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GOBDEIiL  17.   THB   StATE. 

Adjourned  Term — ^Practice. — ^A  defendant  in  an  indictment  for 
murder,  applied  for  a  change  of  venue  on  account  of  the  prejudice 
of  the  judge  of  the  Court.  The  application  was  made,  on  the  last 
day  of  the  regular  term  of  the  Court,  as  fixed  bj  law.  It  was 
granted,  and  the  Court  adjourned  to  a  day  fixed,  pursuant  to  the 
act  of  February  12, 1855, 2  G.  &  H.  11,  and  another  judge  was  called 
in  to  try  the  cause.  The  order  for  the  adjournment,  and  the  publi- 
cation of  the  notice  were  noted,  by  the  clerk,  on  the  blotter,  and  the 
notice  made  out,  handed  to  the  printer,  and  published  in  the  paper, 
before  the  minutes  were  made  out  and  signed.  On  the  day  to 
which  the  regular  term  was  adjourned,  the  judge  appeared  and  tot)k 
his  seat  on  the  bench,  heard  proof  of  the  order  adjourning  the  term, 
&c.,  signed  the  minutes  of  the  proceedings  of  the  Court,  thus  far, 
and  then  gave  place  to  the  judge  who  had  been  called  in  to  try  the 
cause,  who  appeared  pursuant  to  appointment,  to  preside  at  the 
trial.  After  he  had  taken  his  seat  on  the  bench,  the  defendant  ob- 
jected to  being  tried  before  him,  on  the  ground  that  <^at  the  time  of 
public  notice  being  given  of  the  present  adjourned  term,  and  order- 

VoL.  XXIL— 1. 


m  THE  }«   '^ 


[l38    450^ 
139    S4». 


22       1 
161    5131 


BUPBEME  COURT  OF  INDIANA. 


Cordell  V,  the  State. 


ing  publication  to  be  made,  said  order  bad  not  been  signed  by  tbe 

regular  judge  of  tbe  Court." 
Heldy  That  there  was  no  irregularity  in  the  proceeding  adjourning  the 

term  of  the  Court. 
Statutes— Repeal.— The  act  of  February  12,  1855,  2  G.  &  H.  11, 

providing  for  extending  the  terms  of  Circuit  Courts,  by  adjourn- 
ment, &c.,  was  not  repealed  by  the  act  of  December  24,  1858,  id., 

but  is  still  in  force. 
Same. — ^The  re-enactment  of  an  existing  provision  of  law,  in  a  later 

statute,  does  not  necessarily  repeal  such  former  provision. 
Same — Inopebative. — The  act  of  December  24,  1858,  2  6.  ft  H.  11, 

did  not  pass  both  houses  of  the  legislature,  and  consequently  never 

became  a  law. 
Indictment  for  Murder. — For  a  sufficient  form  of  an  indictment  for 

murder,  under  the  code,  see  the  opinion. 

APPEAL  from  the  Moyd  Circuit  Court. 
Perkins,  J. — An  indictment  as  follows  was  duly  returned 
into  the  Floyd  Circuit  Court: 

"  The  grand  jurors  for  the  county  of  Floydj  in  the  State 
of  Indiana^  upon  their  oath  present,  that  Thomas  CordeU^ 
on  the  17th  day  of  May^  1863,  at  the  county  of  Floyd 
aforesaid,  did  feloniously,  purposely,  and  with  premeditated 
malice,  unlawfully  kill  and  murder  Patrick  Quirk,  by  then 
and  there  feloniously,  purposely,  and  with  premeditated  mal- 
ice, cutting,  stabbing,  and  mortally  wounding  said  Patrick 
Quirky  with  a  knife  which  he,  the  said  Thomas  Cordelly  then 
and  there  had  and  held  in  his  hands  contrary  to  the  form  of 
the  statute,  &c.,  and  against  the  peace,  &c. 

"  Thomas  M.  Brown,  Pros.  Atf  y. 

"  A  true  bill :  Charles  Frederick,  Foreman." 

The  defendant  appeared  and  made  three  successive  motions 
to  continue  the  cause,  which  were  overruled. 
He,  then  applied  for  a  change  of  venue  on  account  of 
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prejudice  in  the  county  against  him.  This  was  overruled. 
Then  he  made  an  application  on  account  of  prejudice  of  the 
judge,  which  was  granted,  and  Judge  Chapman  was  called  in 
to  try  the  cause  at  a  day  of  the  term  adjourned,  pursuant  to 
the  act  of  1855,  the  application  for  the  change  being  made 
on  the  last  day  of  the  session  as  continuing  under  the  gene- 
ral provisions  of  the  law.  On  the  day  to  which  the  regular 
term  was  adjourned,  Judge  Bicknelly  the  judge  of  the  Court, 
appeared  and  took  his  seat  upon  the  bench,  heard  proof  of 
the  publication  of  the  order  adjourning  the  term,  &c.,  signed 
the  minutes  of  the  proceedings  of  the  Court,  thus  far,  and 
then  gave  place  to  Judge  Chapman,  who  appeared,  pursuant 
to  appointment,  to  preside  at  the  trial  of  the  case  of  Tht 
State  y.  Cordell.  After  Judge  Chapman  had  taken  his  seat 
upon  the  bench,the  defendant  objected  to  being  tried  before 
him,  on  the  ground  that  '^  at  the  time  of  public  notice  being 
given  of  the  present  adjourned  term,  and  ordering  publica- 
tion to  be  made,  said  order  had  not  been  signed  by  the  regu- 
lar judge  of  the  Floyd  Circuit  Court." 

This  objection  admits  the  order  to  have  been  regularly 
made.  It  amounts  to  this :  On  Saturday ^  of  a  given  week, 
the  regular  term  of  the  Floyd  Circuit  Court  closes.  The 
business  of  the  term  is  not  completed.  On  the  opening  of 
Court  in  the  afternoon  of  such  Saturday^  the  judge  orders 
that  on  the  closing  of  the  business  of  the  day,  the  term  be 
adjourned  to  a  day  named  in  future,  and  that  the  Clerk  give 
notice  of  the  adjournment,  by  publication.  The  Clerk  notices 
the  order  of  adjournment  and  publication  on  the  blotter, 
makes  out  the  notice,  hands  it  to  the  printer,  and  it  appears 
in  the  ensuing  edition  of  his  paper,  before  the  Clerk  has  been 
able  to  make  out  the  complete  minutes  of  the  proceedings 
of  the  Court,  for  the  day,  for  the  signature  of  the  judge. 
Buch  a  state  of  facts,  it  is  claimed,  destroys  the  legality  of 
the  order  adjourning  the  term,  and  deprives  the  judge  at  the 
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adjourned  term  of  jurisdiction.  We  do  not  think  so.  We 
Bce  nothing  irregular  in  the  proceeding.  Green  v.  WhitCj  18 
Ind.  817. 

But  it  is  further  claimed  that  the  adjourned  term  itself  was 
unauthorized  by  law,  and  hence  its  proceedings  were  all  void. 
This  position  is  taken  upon  the  fact,  assumed,  that  the  law 
of  1855,  authorizing  such  terms,  was  repealed  by  a  law  of 
1858. 

We  think  the  act  of  1856  is  still  in  force. 

1.  The  act  of  1858  did  not  repeal  the  act  of  1855,  suppos- 
ing the  act  of  1858  to  be  a  valid  statute.  The  act  of  1855 
simply  provided  for  extending  the  regular  term  of  the  Court 
so  long  as  might  be  necessary  to  finish  the  business  pending 
therein ;  the  act  of  1858  contained  exactly  the  same  provision, 
with  some  unimportant  additions  as  to  matters  of  detail,  and 
a  further  provision  authorizing  special  terms  also.  See  2  G.  & 
H.  pp.  11  and  872. 

But  the  re-enactment  of  an  existing  provision  of  law,  in  a 
later  statute,  does  not  necessarily  repeal  such  former  provis- 
ion. Martindale  v.  Martindale^  10  Ind,  566,  and  cases  cited ; 
Alexander  v.  The  Statey  9  id.  837. 

2.  We  think  the  act  of  1858  never  passed  both  houses  of 
the  Legislature,  and,  consequently,  never  became  operative  as 
a  law.  This  appears  by  an  inspection  of  the  journals  of  that 
body,  to  which  the  Court  has  a  right  to  look.  See  the  cases 
cited  in  The  State  v.  Bailey,  16  Ind.  on  p.  48;  see,  also,  2  Ind. 
p.  558 ;  8  id.  156. 

The  act  of  1855,  providing  for  adjourned  terms,  is  in  full 
force. 

Objection  is  made  to  the  indictment.  It  is  clainjed  that  it 
does  not  charge,  in  legal  form,  a  public  offence.  There  was 
no  motion  below  to  quash ;  and  some  defects  in  an  informa- 
tion or  indictment  may  be  waived  by  a  failure  to  make  a 
motion  to  quash.    We  are  cited  by  counsel,  on  this  point,  to 
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Wharton's  Or.  L.  p.  863;  Murphy  v.  The  State,  8BIackf.  498; 
Hare  y.  The  State,  4  Ind.  241, 

We  think  the  indictment  sufficient  under  the  code.  It 
shows  the  death  of  the  assaulted  individual.  The  word  mur- 
dered, ex  vi  termini,  imports  death. 

Under  the  code,  we  can  not  think  it  necessary  that  the  in- 
dictment for  murder  by  blows,  should  state  the  particular 
part  of  the  body  on  which  the  blows  fell.  Upon  the  trial  of 
the  cause,  that  fact  might  be  material  as  one  affecting  the 
question  of  intention  in  their  infliction ;  that  is,  if  they  were 
upon  a  vital  part,  intention  to  kill  might  be  inferred  when  it 
might  not  be  if  the  blows  were  upon  a  part  not  considered  as 
a  vital  part  of  the  body. 

We  admit  the  common  law  required  the  allegation  in 
the  indictment.  Dias  v.  The  State,  7  Blackf.  20.  But  in 
Arch.  Cr.  PL,  (10th  ed.)  side  paging  408,  even  as  to  this, 
it  is  said  that  ^'  in  this  and  other  instances  there  is  a  par- 
ticularity required  in  an  indictment  for  murder  which  it 
would  be  ridiculous  to  attempt  to  account  for  or  justify,  for  the 
same  strictness  is  not  required  as  to  the  evidence  necessary  to 
support  it.  If,  for  instance,  the  wound  be  stated  to  be  on  the 
left  side,  and  proved  to  be  on  the  right  side,  or  alleged  to  be 
in  one  part  of  the  body  and  proved  to  be  in  another,  the  va- 
riance is  immaterial,  and  for  that  reason  the  objection  can 
now  only  be  taken  by  demurrer."  This  shows  that  even  at 
common  law  the  allegation  stood  upon  the  same  footing  as 
the  allegation  as  to  the  hand  in  which  the  weapon  was  held, 
the  depth  and  size  of  the  wound,  &c.,  all  of  which  are  now 
held  not  to  affect  any  substantial  right  of  the  defendant. 

The  following  cases  are  cited  as  sustaining  the  indictment 
in  the  case  at  bar:  Dukes  v.  The  State,  11  Ind.  557;  Beed  v. 
The  State,  8  Ind.  200 ;  Cronkhite  v.  The  State,  11  Ind.  807 ; 
The  State  v.  Farley,  14  Ind.  23;  Malone  v.  The  State,  14  Ind. 
S20.  To  which  maybe  added  The  State  v.  Murphy,  21  Ind.  441. 
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It  mast  be  at  all  times  remembered  that  crimes,  with  us, 
are  all  defined  by  statute,  that  the  words  of  the  statute  are 
to  be  given  their  usual  meaning  in  interpreting  it ;  and  that 
the  20th  section  of  the  4th  article  of  the  constitution  ordains 
that,  "every  act  and  joint  resolution  shall  be  plainly  worded, 
avoiding,  as  far  as  practicable,  the  use  of  technical  terms/' 
Interpreting  the  indictment  in  the  spirit  of  these  rules  and 
provisions,  we  think  it  would  be  understood  by  a  man  of 
common  understanding  to  charge  the  intentional  and  unlaw- 
ful killing  of  a  human  being,  with  premeditated  malice* 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 

Henry  Crawfordj  for  the  appellant. 

Thomas  M.  Browriy  Prosecuting  Attorney,  for  the  ap- 
pellee. 


SxocEWELL  et  al.  v.  Btrne  et  aL 

Pbaoticb — ^Replevin — Tetlk. — ^Where,  in  an  action  of  replevin,  the 
writ  is  quashed  for  a  defect  in  the  affidavit,  and  thereupon  the 
cauBe  is  dismissed  by  the  plaintiff,  the  question  of  title  to  the  prop- 
erty in  dispute  is  not  settled. 

Same — ^Eeplevin  Bond — Damages. — In  an  action  by  the  obligees 
against  the  obligors  i^  a  replevin  bond,  where  the  title  to  the  prop* 
erty  was  not  determined  in  the  replevin  suit,  and  the  title  thereto, 
and  the  right  of  possession  is  in  a  person,  other  than  the  obligees, 
they  are  only  entitled  to  nominal  damages. 

Pleading — ^Replevin  Bond. — To  an  action  by  the  obligee,  on  a 
replevin  bond,  where  the  title  to  the  property  in  question  was  not 
decided  in  the  replevin  suit,  a  plea  in  bar  by  the  bbligor,  as  to  all 
except  nominal  damages,  of  title  in  himself,  is  good. 


MAT  TERM,  1864. 


Stookwell  et  al.  v.  Byrne  et  al. 


Sale — Consent — Appeaisekent. — Where  part  of  a  judgment  is 
directed  to  be  collected  without  appraisement,  and  execution  is  issued 
thereon,  and  property  of  the  judgment  defendant  levied  upon,  and 
such  defendant  consents  that  the  officer  having  charge  of  the  writ 
shall  sell  such  property  without  appraisement,  and  the  officer  does 
sell  the  same  without  appraisement,  such  defendant  is  precluded 
from  setting  up  the  invalidity  of  the  sale  for  that  cause ;  and  the 
purchaser  at  such  sale,  in  the  absence  of  actual  fraud,  acquires  a 
good  title  to  the  property,  as  against  third  persons  who  are  credit- 
ors of  such  defendant. 

Instbitctions  to  Jubt. — ^A  judgment  was  rendered  by  a  justice  of 
the  peace,  by  confession,  in  favor  of  A  against  B,  on  an  account 
for  78  dollars,  and  on  a  bill  of  exchange  for  154  dollars  and  12 
cents ;  and  in  respect  to  the  latter  sum  was  directed  to  be  collected 
without  appraisement.  An  execution  was  issued  upon  the  judg- 
ment, and  property  of  B  levied  upon  to  satisfy  the  same.  At  the 
suggestion  of  the  constable,  who  held  the  execution,  B  indorsed 
upon  it  his  consent  that  the  constable  should  sell  under  it  without 
appraisement ;  which  was  done,  and  A  became  the  purchaser.  Af- 
terwards (/procured  a  judgment  against  B,  before  a  justice  of  the 
peace,  had  an  execution  issued  thereon,  and  caused  the  property 
thus  purchased  by  J.  to  be  levied  upon  by  D,  the  constable.  A 
replevied  the  property  from  0  and  2),  and  on  their  motion  the  writ, 
in  the  replevin  suit,  was  quashed,  because  the  affidavit  did  not 
state  the  value  of  the  property,  and  thereupon  A  dismissed  the 
action.  C7and  2)  then  brought  an  action  against  A^  and  his  surety 
E,  upon  the  replevin  bond.     Issues;  trial  by  jury. 

Meld,  1.  That  the  first  instruction,  asked  by  the  plaintiffs,  to  the 
effect  "that  the  sale  to  A  was  void  for  want  of  appraisement,^^  was 
properly  refused,  because  it  ignored  an  important  element  that  en- 
tered into  the  transaction,  viz :  the  consent  of  B  to  the  sale. 

2.  That  the  following  instruction  was  not  calculated  to  mislead  the 
jury:  "The  question  arising  upon  the  first  instruction  asked  by  the 
plaintiffs  has  been  decided  upon  demurrer,  and  therefore  the  ques- 
tion of  appraisement,  as  affecting  the  validity  of  the  constable's 
sale,  is  not  before  the  jury." 
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3.  That  the  following,  also,  though  a  little  obscure,  was  proper: 
'^Before  they  (the  jury)  can  find  that  the  judgment,  execution  and 
sale  thereon  in  favor  of  the  defendant,  A,  were  fraudulent,  so  as  to 
confer  no  title  upon  the  purchaser  at  said  sale,  they  must  be  satis- 
fied that  A  confederated  with  B  to  defraud  (7," — especially  as  the 
Court  gave  in  connection  therewith  another  which  remoyed  any 
obscurity  therein. 

4.  That  the  following,  also,  is  conceded  to  be  correct,  as  far  as  it 
goes:  '^If  the  jury  belicTe  from  the  evidence  that  ^  was  justly 
and  honestly  indebted  to  ^,  in  the  sum  for  which  the  judgment  was 
rendered  by  S,  (the  justice,)  he  had  the  right  to  prefer  J.,  by  con- 
fessing said  judgment,*'  was  proper,  but  that  if  the  plaintiffs  desired 
this  qualification  to  be  added  thereto,  ^^If  ^here  are  no  distinctive 
badges  of  fraud  to  vitiate  the  transaction,''  they  should  have 
asked  it. 

APPEAL  from  the  Vanderburgh  Common  Pleas. 

WoRDEN,  J. — ^Action  by  the  appellants  against  the  appel- 
lees upon  a  replevin  bond.  iBsae,  trial,  verdict  and  judgment 
for  the  pliantiffe  for  1  cent  damages.    The  case  was  thus : 

Byrne  had  a  judgment  tendered  by  a  justice  of  the  peace,  by 
confession,  against  one  Matheny.  This  judgment  was  rendered 
on  an  account  for  78  dollars,  and  on  a  bill  of  exchange  for  154 
dollars  and  12  cents,  and  in  respect  to  the  latter  sum  was 
directed  to  be  collected  without  appraisement.  An  execution 
being  issued  upon  the  judgment,  property  of  Matheny  was 
levied  upon  to  satisfy  the  same.  At  the  suggestion  of  the 
constable  who  held  the  execution,  Maiheny  indorsed  upon  it 
his  consent  that  the  constable  should  sell  under  it  without 
appraisement.  This  was  accordingly  done  and  Byrne  became 
the  purchaser  on  the  constable's  sale. 

Afterwards  Stockwell  procured  a  judgment  SLgsinBt  Matheny 
before  a  justice  of  the  peace,  had  an  execution  issued  thereon, 
and  caused  the  property  thus  purchased  by  Byrne  to  bo  levied 
upon  by  Nelson^  the  constable.    Byrne  replevied  the  property 
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from  StockweU  and  Ndson^  Keller  being  his  sarety  on  the  re- 
plevin bond.  On  motion  of  the  defendants  in  the  replevin 
suit,  the  writ  thereon  was  quashed,  becaase  the  affidavit  did 
not  state  the  value  of  the  property ;  thereupon  the  plaintiff's 
therein  dismissed  said  action. 

The  main  question  in  the  case  before  us  is  whether  the  fore- 
going facts  are  sufficient  to  defeat  the  action  on  the  replevin 
bond  or  undertaking,  except  for  nominal  damages. 

It  is  evident  that  the  replevin  suit  did  not  settle  any  ques- 
tion in  respect  to  the  title  to  the  property.  It  is  equally  clear 
that  if  the  title  to  the  property  and  the  right  of  possession 
were  in  Byrne,  the  plaintiffs  were  entitled  to  but  nominal 
damages  on  the  replevin  undertaking.  Wallace  v.  Clark^ 
7  Blackf.  298.  They  were  entitled  to  nominal  damages  be- 
cause the  undertaking  was  technically  broken,  in  the  failure 
of  the  plaintiff  in  the  replevin  suit  to  prosecute  his  action 
with  effect. 

We  will  here  notice  a  question  of  pleading  that  arises  in 
the  ease.  The  defendants  answered  by  general  denial;  and 
secondly,  as  to  all  except  nominal  damages,  title  to  the  prop- 
erty in  Byrne  under  his  aforesaid  purchase. 

It  is  claimed,  admitting  that  the  title  to  the  property  was 
in  Byrne,  that  the  pleading  was  defective  as  it  was  not  suffi- 
cient to  bar  the  entire  action,  nor  any  definite  part  thereof. 
A  party  may  undoubtedly  plead  in  bar  of  a  part  of  a  cause 
of  action.  Where  he  pleads  in  bar  of  the  whole,  matter 
which  only  bars  a  part,  the  pleading  has  been  held  in  numer- 
ous cases  to  be  bad ;  but  where  he  pleads  in  bar  of  a  definite 
part,  matter  which,  in  law,  bars  that  part,  there  is  no  rule 
either  at  common  law  or  under  the  code,  that  renders  such 
pleading  defective.  And  a  plea,  as  in  the  case  before  us,  in 
bar  of  all  but  nominal  damages,  seems  to  us  to  be  sufficiently 
explicit  as  to  the  amount  and  part  of  the  cause  of  action 
attempted  to  be  answered*    This,  however,  is  not  an  impor- 
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tant  question  in  the  case,  as  the  defendants  were  entitled  to 
introduce  the  evidence  under  the  general  denial.  Wallace 
V.  Clark^  supra.  We  come  back  to  the  main  question.  Did 
Byrne  acquire  a  valid  title  by  his  purchase  7  It  is  claimed  by 
the  appellants  that  as  the  property  was  sold  without  appraise- 
ment, Byrne  acquired  no  title,  the  sale  being  void,  and  that  it 
was  rightfully  levied  upon  to  satisfy  the  StockweU  judgment. 

A  part  of  the  debt  for  which  Byrne  recovered  his  judg- 
ment against  Matheny^  waived  appraisement,  the  other  part 
did  not.  Instead  of  rendering  separate  judgments,  the  jus- 
tice put  them  into  one  judgment,  and  directed  that  the  one 
part  be  collected  without  appraisement.  We  shall  not  inquire 
whether  this  judgment  authorized  the  collection  of  any  part 
thereof  without  appraisement.  Matheny  consented  that  the 
sale  should  take  place  without  appraisement,  and  he  could 
not  be  heard  to  say  that  the  sale  was  void  for  the  want  of 
appraisement.  The  maxim,  ^^  that  to  which  a  person  assents 
is  not  esteemed  in  law  to  be  an  iujury,''  is  applicable  here. 
Matheny  having  consented  that  the  sale  should  be  made  with- 
out appraisement,  and  thus  precluded  himself  from  setting  up 
its  invalidity,  it  is  difficult  to  see  on  what  ground  a  third 
person  could  take  advantage  of  the  want  of  appraisement, 
though  he  be  a  creditor  of  Matheny^  unless  indeed  the  transac- 
tion was  fraudulent  in  fact  as  being  intended  to  cheat,  hinder 
or  delay  the  creditors  of  Matheny. 

We  are  by  no  means  prepared  to  say  that  the  transaction 
was  fraudulent  per  se.  On  the  contrary  we  are  of  opinion, 
with  the  Court  below,  that  in  the  absence  of  actual  fraud, 
the  sale  was  valid,  and  a  good  title  passed  to  Byrne  under  his 
purchase.  Whether  or  not  there  was  any  fraud  in  fact,  was 
a  question  which  was  fully  open  to  the  consideration  of  the 
jury. 

"    Some  further  points  are  made  in  reference  to  instructions 
given  and  refused.    The  plaintiffs  asked  an  instruction  to  the 
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effect  that  the  sale  to  Byrne  was  void  for  want  of  appraise- 
ment. This  the  Court  very  properly  refused  to  give,  because 
it  ignored  an  important  element  that  entered  into  the  trans- 
action, viz :  the  consent  of  Matheny  to  the  sale ;  but  the  Court 
said  to  the  jury  as  follows :  ^^The  question  arising  upon  the 
first  instruction  asked  by  the  plaintiffs  has  been  decided  upon 
demurrer,  and  therefore  the  question  of  appraisement,  as 
affecting  the  validity  of  the  constable's  sale,  is  not  before  the 
jury."  It  is  objected  that  this  instruction  took  from  the 
consideration  of  the  jury  the  question  of  fraud  in  fact.  We 
think  differently.  As  we  have  seen,  the  plaintiffs  asked  the 
Court  to  charge  that  the  sale  was  void  for  want  of  appraise- 
ment;  thereupon  the  Court,  in  seeming  explanation  of  the 
ground  on  which  the  charge  was  refused,  told  the  jury  that 
the  question  had  been  decided  by  the  Court  on  demurrer,  and 
that  the  jury,  therefore,  had  nothing  to  do  with  it.  We  do 
not  think  the  jury  could  have  been  misled  by  the  remark  of 
the  Court.  They  could  not  properly  have  inferred  from  it 
that  they  were  not  to  consider  all  questions  of  fraud  in  fact, 
whether  arising  from  the  confession  of  judgment  in  favor  of 
Byrne,  the  consent  of  Matheny  to  the  sale  without  appraise- 
ment, or  otherwise  arising  in  the  case. 

At  the  request  of  the  defendants  the  Court  gave  the  fol- 
lowing instruction:  ^^ Before  they  (the  jury)  can  find  that 
the  judgment,  execution  and  sale  thereon,  in  favor  of  the 
defendant  Byrne,  and  against  Matheny,  were  fraudulent,  so  as 
to  confer  no  title  upon  the  purchaser  at  said  sale,  they  must 
be  satisfied  that  Byrne  confederated  with  Matheny  to  defraud 
Stockwell." 

The  objection  to  this  charge  is  thus  stated  in  the  brief  of 
counsel  for  the  appellant :  ^^  Confederated  implies  an  active 
participation,  whereas  none  is  necessary.  Fraud  by  Matheny, 
and  notice  to  Byrne  is  all  that  need  be  proven  to  vitiate  the 
sale.''    This  objection,  we  think,  is  not  well  taken.    If  Byrne 
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knew  of  a  fraud  attempted  to  be  perpetrated  by  Matheny,  and 
purchased  the  property  with  such  knowledge,  he  became  a 
partaker  of  that  fraud,  and  may  well  be  said  to  have  confed- 
erated with  Matheny.  Indeed  a  party  who  purchases,  with  a 
knowledge  of  fraud  on  the  part  of  his  vendor,  actively  par- 
ticipates in  the  fraud.  He  does  that  which  enables  the  ven- 
dor to  perpetrate  the  fraud.  The  charge  may  have  been  a 
little  obscure  to  the  apprehension  of  the  jury,  but  if  the  ap- 
pellants thought  any  explanation  necessary,  they  could  have 
asked  a  further  charge  on  the  subject. 

The  appellants  did  ask,  and  the  Court  gave,  the  following 
charge,  which  removes  any  obscurity  in  the  above  mentioned, 
viz:  "If  the  jury  believe  from  the  evidence  that  the  judg- 
ment of  Byrne  s^aiuBt  Matheny  was  confessed  for  the  purpose 
of  defrauding  the  plaintiff,  StockweUj  or  hindering  or  delaying 
him  in  the  collection  of  his  debt,  and  that  Byrne  had  notice 
of  such  intent,  the  judgment  as  against  StockweU  is  void,  and 
the  constable's  sale  on  execution  issued  upon  said  judgment 
would  confer  no  title  upon  Byrne  as  against  StockweU" 

The  Court,  at  the  request  of  the  defendants,  gave  the  fol- 
lowing charge :  "If  the  jury  believe  from  the  evidence  that 
Matheny  was  justly  and  honestly  indebted  to  Byrne  the  sum 
for  which  the  judgment  was  rendered  by  Stinson  (the  justice) 
he  had  a  right  to  prefer  Byrne  by  confessing  said  judgment." 
It  is  admitted  that  this  charge  is  correct  so  far  as  it  goes,  but 
it  is  claimed  that  the  Court  should  have  added,  "if  there  are 
no  distinctive  badges  of  fraud  to  vitiate  the  transaction." 

If  the  appellants  desired  such  a  qualification,  they  should 
have  asked  it.  As  it  is,the  charge  is  well  enough,  especially 
as  the  Court  had  already  charged  that  if  the  judgment  was 
confessed  for  the  purpose  of  defrauding  StockweUy  Byrne  hav- 
ing notice  thereof,  it  was  void  as  against  StockweU. 

What  we  have  said  we  believe  covers  all  the  questions  made 
in  the  case,  unless  it  be  whether  the  verdict  is  sustained  by 
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the  evidence.  "We  can  not  disturb  the  verdict  of  the  jury,  as 
it  18  by  no  means  clear  to  our  minds  that  there  was  any  fraud 
in  the  transaction.  For  aught  that  appears,  the  plaintiffs  re- 
covered as  much  as  they  were  entitled  to. 

Per  Curiam. — The  judgment  below  is  affirmed,  with  costs. 

Asa  Igleharty  for  the  appellants. 

James  E.  Blythe,  for  the  appellees. 


^»» 


Crisman  v.  Smith,  Administrator. 

Witness — Statutes  Constrtted. — ^A  defendant  who  is  "sworn  at  the 
instance  of  and  examined  by  the  Court/*  without  the  solicitation 
of  the  plaintiff,  and  whose  statements  have  no  bearing  against  him, 
has  no  right,  by  yirtae  of  §§  295  and  300,  2  G.  &  H.  188,  to  insist 
on  testifying  fully  as  to  all  matters  in  controversy  in  the  suit. 

Practice  in  Supreme  Court. — The  finding  of  the  Court  below 
will  not  be  disturbed,  by  this  Court,  where  the  evidence,  though 
circumstantial,  tends  to  sustain  it. 

Same. — ^Where  evidence  is  not  objected  to  in  the  Court  below,  it  is 
too  late  to  make  the  objection  in  this  Court. 

■ 

APPEAL  from  the  Fayette  Circuit  Conrt. 

Hanna,  J. — Smithy  administrator  of  Jacob  Crisman,  sued 
William  Crisman  for  money  had  and  received  to  the  use  of 
the  deceased.  Ansvrer:  1.  Denial.  2.  As  to  a  part  that  it 
was  a  gift,  &c. 

It  appeared  from  the  evidence  of  plaintiff  and  defendant 
that  the  defendant  and  family  were  living  in  the  house  of, 
and  with  the  deceased,  during  his  last  sickness,  and  at  his 
death;  that  about  that  time  the  defendant  collected,  on  a 
note  due  the  deceased,  the  sum  of  397  dollars ;  and  sold  of 
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his  cattle,  60  dollars.  Whether  the  note  upon  which  the 
collection  was  made,  had  been  given  to  the  defendant,  and 
the  money  received  for  the  cattle  paid  over  to  the  deceased, 
were  disputed  points  iq  the  issues  and  testimony.  After  the 
evidence  had  been  given  upon  the  part  of  the  plaintiff  and 
defendant  both,  the  record  states  that  ^Hhe  defendant  was 
sworn  at  the  instance  and  examined  by  the  Court." 

"We  can  not  see  by  the  record  that  the  plaintiff  had  any- 
thing to  do  with  the  introduction  of  the  defendant's  testi- 
mony, nor  do  we  perceive  that  the  statements  made  by  him 
would  have  any  bearing  against  him.  If  the  statements 
were  considered  at  all  by  the  Court,  in  the  determination  of 
the  issues,  they  were  such  as  would  be  favorable,  to  the  de- 
fendant, and  the  other  party  is  not  complaining  here  of  this 
introduction ;  for,  notwithstanding  they  were  so  introduced, 
the  plaintiff  had  judgment.  We  do  not  think  this  is  a  case 
in  which  the  circumstances  are  such  as  to  have  authorized  the 
defendant  in  insisting,  as  he  did,  upon  testifying  fully  as  to 
all  matters  in  controversy,  by  virtue  of  §§  295  and  800,  p* 
188,  2  G.  &  H. 

We  do  not  think  this  is  a  case  in  which  the  question 
whether  said  sections  are  still  in  force,  since  the  adoption  of 
the  witness  law  of  1861,  2  G.  &  H.  168,  properly  arises,  and 
we  do  not,  therefore,  decide  that  point. 

It  is  urged  that  the  evidence  as  to  the  60  dollars  having 
been  converted  by  the  defendant  to  his  use,  was  not  sufficient. 
As  there  was  some  evidence,  circumstantial,  it  is  true,  on 
the  point,  we  will  not  disturb  the  finding. 

Several  witnesses  were  examined  as  to  the  "general  repu- 
tation of  defendant,"  and  testified  that  it  was  bad.  The  de- 
fendant does  not  appear  to  have  asked  that  the  questions 
should  be  made  more  specific;  nor  to  have  objected  to  the 
introduction  of  testimony  of  that  character.    Appellant  now 
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assumes  that  the  evidence  was  introduced  for  the  purpose  of 
impeaching  said  defendant  as  a  witness. 

We  are  not  informed  by  the  record  for  what  purpose  the 
evidence  was  given.  The  circumstances  detailed  by  other 
witnesses  made  the  testimony,  if  legitimate  at  all,  as  effective 
in  an  effort  to  show  that  the  defendant  had  improperly  ap- 
propriated the  60  dollars  to  his  own  use,  as  it  might  have 
been  to  impeach. 

We  are  mclined  to  the  opinion  that  as  the  evidence  was 
not  objected  to  when  offered,  such  objection  now  comes  too 
late. 

Per  OurianL — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 

John  S.  Beidj  for  the  appellant. 

James  C  Mcintosh^  for  the  appellee. 


m^ 


Evans  v.  Ashbt  et  aL  mbT  w 

1180    lOTJ 

JuDOMSNT — JxTRiSDiCTiOK. — The  judgment  of  a  Court  having  juris-  ^  440 
diction  of  the  subject  matter,  and  of  the  persons  of  the  defendants,  1^^  ^^- 
however  irregular,  is  not  void,  and  can  not  be  impeached  col-  ^S  36 
laterally. 

Shebiff's  Sale — Appraisement. — Where  the  law  requires  a  sheriff 
to  appraise  property  taken  on  execution,  a  sale  without  appraise- 
ment is  a  nullity. 

Sake — Pbesuhption. — In  the  absence  of  proof  on  the  subject,  it 
will  be  presumed  that  the  sheriff,  in  that  respect,  performed  his 
duty. 

APPEAL  from  the  Pike  Circuit  Court. 

Davison,  J. — Daniel^  Benjarniny  and  John  Ashby,  who  were 
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the  plaintiffs,  brought  an  action  against  James  Evans  for  the 
recovery  of  a  tract  of  land  in  Pike  county.  The  Court  tried 
the  issues,  and  found  for  the  plaintiffs.  New  trial  refused 
and  judgment,  &c. 

The  following  are  the  facts:  In  1839,  one  James  Ashby 
became  the  owner,  in  fee,  of  the  land  in  dispute,  and,  as 
such,  continued  until  1846,  when  he  died,  leaving  the  plain- 
tiffs as  his  children  and  heirs.  On  JIarch  25th,  1839,  Hiram 
and  Samuel  KenmaUj  a  firm  doing  business  at  Petersburgh^ 
Indiana^  executed  to  Todd  ^  Praigg^  of  Louisville^  Kerducky^ 
three  promissory  notes  for  the  aggregate  amount  of  519  dol- 
lars. Upon  these  notes,  Todd  ^  Praigg,  on  the  24th  of  Fe- 
bruary^  1841,  recovered  a  judgment  in  the  Pike  Circuit  Court, 
against  the  Kenmans,  for  487  dollars;  and  James  Ashby,  on 
the  .2d  of  March,  1841,  entered  himself  as  replevin  bail  on 
that  judgment,  for  the  stay  of  execution  for  twelve  months. 
In  August,  1847,  a  writ  of  scire  facias  was  regularly  issued 
upon  said  judgment  and  replevin  bail,  against  the  plaintiffs, 
the  then  defendants,  as  "heirs,  &c.,  to  revive  the  judgment, 
and  to  have  execution  upon  it,  and  the  recognizance  of  re- 
plevin bail  against  the  property  which  had  descended  to  them 
from  their  father,  James  Ashby.  And  said  writ  having  been 
duly  served  upon  them,  they  were,  at  the  August  term,  1847, 
of  the  same  Circuit  Court,  defaulted,  and  a  judgment  of  re- 
vivor and  an  order  for  execution  was  entered  against  them 
in  the  usual  form.  The  plaintiffs — the  then  defendants — ^at 
the  time  of  these  proceedings,  were  minors;  but  the  record 
fails  to  show  that  any  guardian,  to  appear  for  them,  was  ap- 
pointed by  the  Court.  An  execution,  pursuant  to  said  order, 
was  issued  in  September,  1847,  and  by  virtue  of  it,  the  sheriff 
levied  on  the  lands  in  controversy,  and  sold  them  to  John 
Praigg,  who,  in  pursuance  of  the  sale,  ceceived  a  .  .  .  deed. 
The  record  is  silent  as  to  whether  the  lands  were,  prior  to 
the  sale,  appraised  in  the  mode  prescribed  by  the  statute. 
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Praigg  conveyed  them  to  one  Joseph  Davidson^  who  conveyed 
to  John  Pabner,  who  conveyed  to  James  Evans^  the  defend- 
ant. Under  his  conveyance,  the  defendant  went  into  posses- 
sion of  the  lands,  and  still  continues  to  occupy  the  same. 

The  evidence  is  upon  the  record,  and,  under  the  assign- 
ments of  error,  the  only  question  to  settle  is,  whether  the 
title  derived  from  the  Sheriff's  sale  defeats  the  plaintiff's 
claim  to  the  lands?  The  Circuit  judge  must  have  considered 
that  sale  a  nullity ;  but  the  appellees  have  not  favored  us  with 
a  brief,  and  hence,  we  are  not  advised  as  to  the  ground  upon 
which  they  propose  to  sustain  the  finding  of  the  Court.  The 
appellant,  however,  discusses  two  points:  1st.  "Was  the  judg- 
ment on  scire  facias  void  for  want  of  a  guardian,  ad  litemt 
2d.  Should  it  appear  in  the  record  that  the  lands,  prior  to 
the  sheriff's  sale,  were  duly  appraised? 

The  judgment, — ^the  record  being  silent  as  to  the  appoint- 
ment of  such  guardian, — would,  in  a  direct  proceeding  in 
error,  have  been  held  erroneous;  but  here  the  Circuit  Court 
had  jurisdiction  of  the  subject  matter,  and  of  the  persons  of 
the  defendants.  The  rule  is  well  settled  that  the  judgment 
of  a  Court,  having  such  jurisdiction,  "however  irregular,  is 
not  void,  and  not  impeachable  collaterally."  Homer  v.  DoCy 
1  Indiana  130  and  authorities  there  cited. 

Nor  was  the  sale  void  for  want  of  appraisement,  because  it 
does  not  appear  that  there  was  no  appraisement.  On  this 
point  the  record  is  perfectly  silent.  "  If  an  appraisement  of 
the  land  was  required  to  give  validity  to  the  sheriff's  sale, 
proof  that  it  was  appraised  was  not  incumbent  on  the  de- 
fendant." Against  the  title  of  the  plaintiff,  he  was  only 
boand  to  show  a  judgment,  execution,  sale,  and  sheriff's 
deed.  This  he  has  done.  It  is  true,  when  the  law  requires 
a  sheriff  to  appraise  property  taken  on  an  execution,  a  sale 
without  appraisement  would  be  a  nullity ;  but,  in  the  absence 
of  any  proof  on  the  subject,  he  will  be  presumed,  in  that  re- 
VoL.  XXIL— 2. 
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Bpect,  to  have  done  his  duty.  Mercer  v.  Doe^  6  Ind.  80 ;  Car^ 
penter  v.  Doe,  2  Ind.  465;  Doe  v.  Collins^  1  Ind.  24;  Duncan 
V.  Duncan,  3  Iredell  817.  We  perceive  no  ground  upon 
which  the  decision  in  the  Court  below  can  be  supported,  and 
the  result  is,  the  judgment  must  be  reversed. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

W.  E.  Niblack  and  W.  H.  De  Wolfe,  for  the  appellant. 

C.  M.  Allen,  N.  Usher,  and  D.  McDonald,  for  the  appellees. 


Pbicb  et  al.  v.  Hubt. 

|"S    191 

l*»8  ^1       Will — Sale  by  TaxjSTB]! — Cueativb  Statute. — In  ^e^riwry,  1851, 

^  \^  A^  2k  feme  covert^  made  her  last  will,  which  contained  the  following 

item :  '*  I  give  and  bequeath  to  my  husband,  B,  the  house  and  lot 
in  Y^  now  occupied  by  us,  being  the  same  lot  conveyed  to  me  by 
my  mother  (7,  late  of  Y,  deceased,  bearing  date  September  15, 
1840,  for  and  during  the  natural  life  of  said  By  upon  the  condition 
that  the  said  B,  in  a  suitable,  proper  and  fatherly  manner,  provide 
for,  and  take  care  of  our  unfortunate  daughter  D,  during  their  joint 
lives.  And  if  in  the  judgment  of  the  said  B,  at  any  time  after  my 
decease,  it  shall  be  necessary  to  the  comfortable  support  of  either 
the  said  B  or  2),  that  the  aforesaid  house  and  lot  be  sold,  then  I 
do  hereby  authorize  and  empower  him,  the  said  B,  to  sell  and  con- 
vey the  same  in  fee  simple,  the  same  as  he  would  were  the  same 
premises  bequeathed  to  him  in  fee  simple  by  mcj  and  in  that  case 
my  will  is  that  the  avails  of  the  said  property  sold,  be  applied  in 
part  or  in  whole,  as  the  circumstances  of  the  said  B  and  2),  or  either 
af  them,  may  require,  by  the  said  By  to  his  and  her  comfortable 
support,  according  to  his  best  judgment.  In  case  the  said  D  shall 
survive  her  father,  the  said  B,  and  the  premises  described  above  be 


MAT  TERM,  1864.  19 


Price  et  al.  t^.  Haej. 


unsold,  at  the  time  of  bis  death,  then  I  give  and  bequeath  to  our 
daughter  Sj  in  fee  simple,  the  premises  described  above,  upon  the 
same  conditions  as  above  imposed  upon  my  husband,  the  said  B^ 
provided  that  the  said  E  shall  be  in  suitable  circumstances,  and  is 
willing  to  take  upon  herself  the  charge  of  said  D,  But  should 
the  said  E,  then  not  be  in  suitable  circumstances,  or  be  unwilling 
to  take  the  care  and  support  of  the  said  D  upon  herself,  then  I 
give  and  bequeath  the  aforesaid  premises  to  our  son  F,  upon  the 
same  conditions  as  aforesaid ;  and  shall  he  not  take  upon  himself 
the  charges  aforesaid,  then  I  give  and  bequeath  the  premises  to  our 
son  (r,  upon  the  same  conditions.  And  if  all  these  persons  shall 
fail  to  accept  the  bequest,  and  take  upon  them  the  charge  of  said 
2>,  as  aforesaid,  then  I  ordain  that  the  said  property  shall  be  ap- 
plied, under  the  instructions  of  the  proper  legal  authority,  to  the 
comfortable  maintenance  and  support  of  the  said  D,"  &c.  A  died 
in  Jdarch,  1851.  In  June,  1852,  the  trust  and  power  created  by 
her  said  will  passed,  according  to  its  terms  to  F,  On  the  16th  of 
November^  1852,  the  said  F  and  i>,  being  then  residents  of  /,  the 
said  Fj  for  the  purpose  of  carrying  out  the  objects  of  said  trust 
exchanged  said  property  in  T  to  one  W,  for  property  in  /,  and 
took  a  deed  from  him  for  the  same  in  fee,  providing  therein  ex- 
pressly that  the  same  should  be  held  by  said  Fj  '<  under  the  same 
restrictions,  and  subject  to  the  same  conditions  in  reference  thereto, 
as  those  imposed  upon''  him  by  said  last  will,  concerning  said 
trust,  which  deed  was  recorded  January  27,  1853,  of  all  which  the 
defendants  below  had  full  notice;  and  on  the  28th  of  October^  1853, 
the  said  F,  conveyed  said  property  in  /  to  one  J,  under  whom  the 
said  defendants  hold.  In  March^  1857,  said  F^  the  trustee  under 
the  will  of  said  A  died;  and  on  the  30th  of  Juh/,  1858,  H,  the 
plaintiff  below,  was  appointed,  by  the  M  Court  of  Common  Pleas^ 
successor  in  the  trust  to  said  F^  deceased.  At  the  March  term, 
1862,  said  H  commenced  an  action  in  the  Court  below,  to  recover 
possession  of  the  property  in  7,  which  was  taken  by  jP,  the  former 
trustee,  from  TT,  in  exchange  for  the  property  in  7,  bequeathed  in 
trust  for  the  support  of  the  said  D.  H  concedes  the  validity  of 
ihe  exchange  between  F  and  W,  admits  that  the  title  of  the  I 
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property  passed  to  I\  and  puts  the  case  upon  the  ground  that  H 
was  powerless  to  afterwards  divest  himself  of  it. 

QuMBX. — ^Whether  the  will  authorized  the  exchange  of  the  I  property 
for  real  estate  situated  any  where. 

Heldy  that  ^had  the  power  to  sell  the  real  estate  in  J,  if  the  exigen- 
cies of  the  trust,  created  by  the  will,  required  a  sale ;  hence  bona 
fide  purchasers,  that  is,  purchasers,  ignorant  of  the  propriety  or 
not,  of  the  sale  would  hold  independent  of  the  curative  statute  of 
March  7,  1863.     Acts  1863  p.  16. 

ffeldy  also,  that  if  F  acted  erroneously,  but  honestly  in  making  such 
sale,  the  curative  statute  healed  up  the  consequences  of  such  error 
as  to  all  persons. 

APPEAL  from  the  3Iarion  Circuit  Court. 

Perkins,  J. — ^In  February^  1851,  Caroline  Jones,  of  Youngs- 
town,  Ohio,  being  z.femt  <?ci?;crf,made  her  last  will,  which  con- 
tained the  following  item: 

"I  give  and  bequeath  to  my  husband,  Ira  Jones,  the  house 
and  lot  in  Yowngstown,  now  occupied  by  us,  being  the  same 
lot  conveyed  to  me  by  my  mother,  Lucy  Edwards,  late  of 
Youngstown,  deceased,  bearing  date  September  15,  1840,  for 
and  during  the  natural  life  of  said  Ira  Jones,  upon  the  con- 
dition that  the  said  Ira  Jones,  in  a  suitable,  proper  and  fath- 
erly manner,  provide  for  and  take  care  of  our  unfortunate 
daughter,  Lucy  Jones,  during  their  joint  lives.  And  if,  in 
the  judgment  of  the  said  Ira  Jones,  at  any  time  after  my 
decease,  it  shall  be  necessary  to  the  comfortable  support  of 
either  the  said  Ira  Jones,  or  Lucy  Jones,  that  the  aforesaid 
house  and  lot  be  sold,  then  I  do  hereby  authorize  and  em- 
power him,  the  said  Ira  Jones,  to  sell  and  convey  the  same 
in  fee  simple,  the  same  as  he  would  do  were  the  same  premi- 
ses bequeathed  to  him  in  fee  simple  by  me;  and  in  that  case, 
my  will  is  that  the  avails  of  the  said  property  sold  be  applied 
in  part,  or  in  whole,  as  the  circumstances  of  the  said  Ira  and 
Lucy,  or  either  of  them,  may  require,  by  the  said  Ira  Jones, 
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to  his  and  her  comfortable  support,  according  to  his  best 
judgment  In  case  the  said  Lucy  Jones  shall  survive  her 
fiither,  the  said  Ira  Jones,  and  the  premises  described  above 
be  unsold  at  the  time  of  his  death,  then  I  give  and  bequeath 
to  our  daughter,  Cornelia  Jones,  in  fee  simple,  the  premises 
described  above,  upon  the  same  conditions  as  above  imposed 
upon  my  husband,  the  said  Ira  Jones,  provided  that  the  said 
Cornelia  shall  be  in  suitable  circumstances,  and  is  willing  to 
take  upon  herself  the  charge  of  said  Lucy.  But,  should  the 
said  Comdia  then  not  be  in  suitable  circumstances,  or  be  un- 
willing to  take  the  care  and  support  of  the  said  Lucy  upon 
herself,  then  I  give  and  bequeath  the  aforesaid  premises  to 
our  son,  Albert  Jones,  upon  the  same  conditions  as  aforesaid ; 
and  shall  he  not  take  upon  himself  the  charges  aforesaid, 
then  I  give  and  bequeath  the  premises  to  our  son,  Ira  Jones, 
upon  the  same  conditions.  And  if  all  these  persons  shall  fail 
to  accept  the  bequest,  and  take  upon  them  the  charge  of  said 
Lucy  as  aforesaid,  then  I  ordain  that  the  said  property  shall 
be  applied,  under  the  instructions  of  the  proper  legal  author- 
ity, to  the  comfortable  maintenance  and  support  of  the  said 
Lucy  Jones.  In  case  the  said  Lucy  shall  survive  her  father, 
the  said  Ira  Jones,  and,  at  the  time  of  his  death,  the  property 
aforesaid  has  been  sold,  then  I  will  and  ordain  that  such  por- 
tion of  the  avails  of  said  property,  as  shall  remain  unexpen- 
ded, shall  be  offered  to  the  aforesaid  Cornelia  Jones,  to  be 
faithfully  applied  by  her  to  the  comfortable  maintenance  and 
support  of  the  said  Lucy  Jones ;  and  if  the  said  Comdia  be 
not  in  suitable  circumstances  to  take  charge,  or  declines  to 
accept  the  property  on  these  conditions,  then  I  ordain  that 
the  same  tender  be  made  to  our  son,  Albert  Jones  \  and  if  he 
decliBes  its  acceptance  and  charge,  then  that  it  be  offerred  on 
the  same  terms  to  our  son,  Ira  Jones;  and  if  all  decline  the 
property  and  charge,  then  I  ordain  that  the  proper  legal  au- 
thority take  charge  of  the  property  and  faithfully  apply  all 
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of  it  to  the  comfortable  support  and  maintenance  of  our  said 
daughter,  Lucy  Jones**    . 

In  Marchy  1851,  Cornelia  died.  In  June^  1852,  the  trust  and 
power  created  by  her  said  will,  passed,  according  to  its  terms, 
to  Albert  Jones.  On  the  16th  of  November^  1852,  the  said 
Albert  and  iwcy,  being  then  residents  of  IndianapoliSj  the 
said  Albert^  for  the  purpose  of  carrying  out  the  objects  of  said 
trust,  exchanged  the  Ohio  property,  with  one  Wamery  for 
property  in  IndianapoliSy  and  took  a  deed  from  him  for  the 
same  in  fee,  providing  therein  expressly  that  the  same  should 
be  held  by  said  Albert  "under  the  same  restrictions,  and  sub- 
ject to  the  same  conditions  in  reference  thereto,  as  those  im* 
posed  upon "  him  by  said  last  will,  concerning  said  trust, 
which  deed  was  recorded  January  27,  1858,  of  all  which  the 
defendants  had  notice;  and  on  the  28th  of  October y  1853,  the 
said  Albert  conveyed  said  Indianapolis  property  to  one  W.  H. 
L.  NobUy  under  whom  the  defendants  hold;  and  they  have 
received  the  profits  therefrom  to  the  amount  of  1,000  dollars. 

In  Marchy  1857,  said  Albert  JoneSy  the  trustee  under  Cor- 
nelians will,  died;  and,  on  the  30th  of  Juh/y  1858,  Virgil  J. 
Huey,  the  plaintiff  below,  was  appointed,  by  the  Marion 
Common  Pleas,  successor  in  the  trust  to  Albert  JoneSy  de- 
y  ceased. 

At  the  March  term,  1862,  said  Hiiey  commenced  an  action 
in  the  Marion  Circuit  Court,  to  recover  possession  of  the 
property  in  Indianapolis  which  was  taken  by  Albert  JoneSy  the 
former  trustee,  from  Wamery  in  exchange  for  the  property 
in  OhiOy  bequeathed  in  trust  for  the  support  of  Lucy  Jones. 
The  ground  of  his  action,  as  presented  by  his  counsel,  is  want 
of  power  in  Albert  JoneSy  his  predecessor  in  the  trust,  to  sell 
the  Indianapolis  property.  It  is  claimed  that  the  sale  of  the 
Ohio  property  exhausted  his  power  of  sale  under  the  will.  It 
might  be  doubted  whether  the  will  authorized  the  exchange 
of  the  Ohio  property  for  other  real  estate  situated  any  where. 
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Perhaps  it  only  authorized  a  sale  for  '^  avails "  that  might, 
without  fhrther  sale  or  exchange,  be  used  for  the  support  of 
Lucy;  and  were  this,  in  fact,  the  case,  it  would  follow  that 
no  title  passed  to  Warner  for  the  Ohio  propefty,  and  that  the 
present  plaintiff,  as  trustee,  should  have  proceeded  for  that, 
and  not  for  the  Indianapolis  property,  as  that  would  be  a 
matter  for  the  consideration  and  action  of  Warner.  But 
Muey^s  counsel  concede  the  validity  of  the  exchange  between 
Jones  and  Warner j  admit  that  the  title  of  the  Indianapolis 
property  passed  to  JoneSj  as  trustee,  and  put  their  case  upon 
the  ground  that  he  was  powerless  to  afterwards  divest  him* 
self  of  it.    They  argue  thus : 

"  It  is  plain  that  the  will  gives  no  power  to  sell  anything 
but  the  Ohio  property  which  it  devises.  The  only  hint  in  the 
will,  at  any  power  to  sell,  is  in  these  words :  *  If,  in  the  judg- 
ment of  said  Ira  at  any  time  after  my  decease,  it  shall  be 
necessary  to  the  comfortable  support  of  either  the  said  Ira 
Jones  or  Lucy  Jones,  that  the  said  house  and  lot  be  sold,  then 
I  do  authorize  and  empower  him  to  sell  and  convey  the  same 
in  fee  simple,  the  same  as  he  would  do  were  the  said  premises 
bequeathed  to  him  in  fee  simple  by  me;  and  in  that  case,  mj 
will  is  that  the  avails  of  said  property  sold  be  applied,  in  part 
or  in  whole,  as  the  circumstances  of  the  said  Ira  and  Lucy 
may  require.'  Surely,  it  can  not  be  pretended  that,  if  the 
sale  of  this  property  under  this  will  should  happen  to  be,  as 
it  was,  for  other  lands,  this  provision  authorized  the  sale  of 
these  other  lands.  The  other  lands  are  the  ^avails'  men- 
tioned in  the  will;  and  so  far  from  being  directed  to  be  sold, 
they  are  directed  to  be  ^  applied '  to  Lucy's  support. 

''If,  on  the  face  of  the  will,  a  doubt  remained  as  to  the 
trust  thereby  created,  attaching  on  the  real  estate  in  contro- 
versy, the  deed  made  to  Albert  Jones,  under  which  the  appel- 
lants claim  the  said  real  estate,  must  remove  that  doubt. 
This  deed  conveys  the  property  to  Albert  Jones, '  under  the 
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same  restrictions,  and  subject  to  the  same  conditions  in  refer- 
ence thereto,  as  those  imposed  on  the  said'  Albert  ^  by  the  last 
will  and  testamcDt  of  Conelia  Jones,  wife  of  said  Ira  JoneSy 
of  Youngstown^  Mahoning  county,  Ohioj  deceased,  in  the  be- 
quest to '  said  Alberty  ^  of  the  lot  of  land  forming  the  consid- 
eration of  this  indenture,  and  by  virtue  of  which  said  will 
and  for  the  purpose  of  carrying  out  the  objects  therein  ex- 
pressed this  transfer  is  made/  The  very  deed,  therefore, 
under  which  the  appellants  claim  the  land  in  question,  mani- 
festly and  expressly  fixes  said  trust  on  this  land.  And  here 
it  should  be  observed  that  Warner  could  not,  by  his  deed,  en- 
large the  trust  created  by  the  will.  If,  therefore,  he  had 
intended  by  his  deed  to  confer  on  Albert  Jones  the  power  to 
sell  the  land  mentioned  in  the  deed,  and  thereby  free  it  from 
the  trust,  he  could  not  have  done  so.  Therefore,  if  even  the 
language  of  the  deed  would  bear  the  construction  that  the 
trustee  might,  by  a  sale  of  the  land,  free  it  from  the  trust, 
such  language  in  the  deed  would  be  of  no  eflFecf 

Taking  the  position,  then,  as  a  starting  point  in  the  case, 
that  the  act  of  Jones  in  exchanging  the  trust  property  in 
Ohio  for  the  real  estate  in  question,  in  Indiana,  was  valid,  we 
think  he  possessed  the  power  of  selling  this  Indiana  real 
estate,  for  the  reason  that  without  such  power  he  might  not 
be  able  to  accomplish  the  purpose  of  the  trust  created  by  the 
will.  What  was  that  trust,  and  what  the  power  given  to  ex- 
ecute it?  The  trust  was  to  provide  a  "  comfortable  mainte- 
nance and  support "  to  Lucy  Jones  during  her  life,  and  the 
power  was  to  sell  said  property  and  apply  the  avails  of  it, 
"in  part  or  in  whole,"  to  that  purpose,  "according  to  his 
[said  Albert  Jones^]  best  judgment."  It  was  not  the  use  of  or 
income  from  said  property,  but  the  whole  of  it,  the  "avails" 
of  the  sale  of  it,  that  he  was  to  apply  if  necessary.  And  if 
the  trustee  had  a  right,  which  is  conceded  by  the  appellee, 
to  receive  the  consideration  of  the  first  sale  in  specific  arti- 
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cles,  the  whole  of  which  could  not  in  their  given  state,  be 
appropriated  to  her  use  and  support,  then  he  had  a  right  to 
proceed  further,  if  his  best  judgment  so  dictated,  and  convert 
those  articles,  the  ^^ avails"  of  the  sale,  into  that  which,  in 
his  judgment,  could  be  applied  to  her  support.  If  he  could 
not  do  that,  then  he  was  empowered  by  the  will  to  do  an 
act,  viz :  make  a  first  sale  of  the  property-  for  a  consideration 
that  could  not  be  applied  to  the  accomplishment  of  the  trust, 
which  would,  in  fact,  disable  him  to  discharge  the  very  trust 
created  by  the  will.  We  can  not  believe  that  such  should  be 
the  construction  given  to  the  will. 

Another  point.  An  act  of  the  Legislature  of  Indiana  took 
effect  on  the  7th  of  March^  18(33,  which  provides  "  that  all 
sales  of  real  estate  in  this  State  heretofore  made  in  good  faith 
by  trustees,  or  by  domestic  or  foreign  executors,  in  conformity 
with  the  provisions  of  any  deed  of  trust  or  will,  executed  and 
admitted  to  probate  in  this  State,  or  in  any  other  of  the 
United  StateSy  and  for  which  a  full  consideration  has  been  paid 
to  the  party  entitled  thereto,"  are  confirmed  and  made  valid, 
and  conveyances  made  by  such  trustees  to  the  purchasers  are 
declared  to  vest  in  the  latter  the  legal  title  to  the  land.  Acts 
1863, 16. 

This  was  a  curative  statute ;  and,  if  valid,  applied  to  this 
case,  notwithstanding  it  was  enacted  ^pendente  lite. 

Says  Chief  Justice  Marshall^  in  The  United  States  v.  The 
Schooner  Peggy :  "It  is  in  general  true  that  the  province  of 
an  appellate  Court  is  only  to  inquire  whether  a  judgment 
when  rendered  was  erroneous  or  not.  But  if  subsequent  to 
the  judgment,  and  before  the  decision  of  the  appellate  Court, 
a  law  intervenes  and  positively  changes  the  rule  which  gov- 
erns, the  law  must  be  obeyed,  or  its  obligation  denied.  If  the 
law  be  constitutional,  and  of  that  no  doubt  in  the  present  case 
has  been  expressed,  I  know  of  no  Court  which  can  contest 
its  obligation."    1  Cranch.  Rep.  103,  S.  C;  1  Cond.  Eep.  256. 
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See  as  to  curative  statutes,  The  Boards  ^c.  v.  Brighty  18 
Ind.  93,  and  the  cases  collected  in  Walpolev.  Elliott^  id.  258. 

In  this  case,  then,  the  trustee  had  the  power,  as  an  abstract 
proposition,  to  sell,  if  the  eicigencies  of  the  trust  required  a 
sale;  hence  bona  fide  purchasers,  that  is,  purchasers  ignorant 
of  propriety  or  not,  of  sale,  would  hold,  independent  of  the 
curative  statute.  And,  if  the  trustee  acted  erroneously,  but 
honestly,  in  making  the  sale  it  would  seem  that  the  curative 
statute  healed  up  the  consequences  of  the  error,  as  to  all  per-  . 
sons. 

Per  Curiam. — The  judgment  below  is  reversed,  with  costs. 
Cause  remanded. 

Thos.  A.  Hendricks^  Barbour  ^  Sowlandy  and  Newcomb  ^ 
TarkingtoUy  for  the  appellants. 

W.  P.  FisKbacky  and  McDonald  ^  PorteTy  for  the  appellee. 


Thatbr  v.  The  St.  Loiris,  Alton  and  Tsrrb  Haute  R.  R.  Co. 

Bailboads — ^Liability  for  Animals. — By  statute,  in  this  State,  1 
G.  &  H.  342,  railroad  companies  are  liable  for  animals,  but  not 
persons,  injured  upon  their  roads,  where  they  might  be^  but  are  not 
fenced,  irrespective  of  the  question  of  negligence. 

Same. — But  where  a  proper  fence  is  maintained,  and  in  places  where 
it  is  not  required  to  be,  tbej  are  not  liable  for  animals  injured,  ex- 
cept as  at  common  law,  where  there  is  negligence  on  their  part,  and 
the  negligence  of  the  owner  of  the  stock  does  not  contribute  to  its 
immediate  injury. 

Same — For  Goods. — They  are  liable,  as  common  carriers,  for  goods 
lost  or  injured ;  but,  by  special  contract,  they  may  limit  this  lia* 
bility. 
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Same — Fob  Persons  not  Passengers. — They  are  liable  for  injuries 
done  to  persons,  not  passengers,  when  the  injuries  arise  from  neg- 
ligence on  their  part,  to  which  injuries  the  negligence  of  the  in- 
jured party  does  not  immediately  contribute ;  and  this  may  include 
wanton  injuries  by  the  companies,  where  there  may  be  negligence 
on  the  part  of  the  injured  party. 

Same — ^Passenqebs — Degree  of  Care. — They  are  liable  as  public 
carriers  of  passengers  for  injuries  resulting  from  neglect  to  use  the 
utmost  care  of  cautious  persons,  unless  that  liability  is  restricted 
by  special  contract. 

Same — To  Employees. — They  are  not  liable  to  one  employee  for 
injuries  occasioned  by  another,  where  both  are  engaged  in  the  same 
undertaking;  nor  does  it  make  any  difference  that  the  injury,  in 
the  given  case,  happens  to  one  employee,  by  the  negligence  of  an 
employee  of  higher  authority,  to  whom  the  injured  employee  is 
subject,  and  from  the  consequences  of  whose  negligence  he  can  not 
guard. 

Same. — But  they  may  be  liable  to  employees  for  injuries  happening 
to  them  through  the' negligence  of  the  company;  which  negligence 
may  consist  in  the  employment  of  incompetent  persons  in  the 
management  of  the  road  and  trains,  or  of  unsafe  machinery  in  the 
running  of  them,  or  of  using  the  road  when  defective,  &o.,  if  the 
injuries  actually  happen  from  such  causes,  and  the  employees  in- 
jured have  not  the  same  means  of  knowledge  of  the  existence  of 
such  causes  as  the  employer. 

APPEAL  from  the  Vigo  Circuit  Court. 

Perkins,  J. — Alfred  Thayer  brought  an  action  against  the 
St.  LouiSy  Alton  and  Terre  Haute  Bailroad  Company^  alleging 
as  his  ground  of  complaint  that  he  was  a  brakeman  upon  a 
frei^t  train  owned  and  run  by  the  company,  and  that,  while 
acting  for  the  company,  he  fell  through  a  culvert  and  received 
great  bodily  injury,  under  the  following  circumstances,  viz : 
'At  a  point  on  the  road  there  is  a  culvert  which  is  now,  and- 
has  been  since  the  road  was  constructed,  uncovered,  but  of 
what  dimensions  the  culvert  may  be  is  not  stated.    Near  that 
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culvert  a  switch  branches  from  the  road,  "  over  which  it  fre- 
quently becomes  necessary  for  the  employees,  in  charge  of 
trains,  to  pass  while  switching  the  company's  cars  from  the 
main  to  the  side  track."  On  the  passing  of  a  given  freight 
train  the  conductor  ordered  said  Thayer  to  detach  the  cars 
from  the  engine  in  order  to  run  them  on  the  switch,  and,  in 
obeying  said  order,  without  fault  on  his  part,  he  fell  into  the 
culvert. 

Thayer  claims  that  the  company  is  guilty  of  negligence  in 
building  and  continuing  an  open  culvert;  and  is  liable  to  him 
for  the  injury  he  received,  notwithstanding  he  entered  into 
the  service  of  the  company,  with  knowledge  of  the  state  of 
the  culvert,  because  the  conductor  ordered  him  to  detach  the 
cars. 

The  Court  below  held  the  railroad  company  not  liable,  un- 
der the  circumstances. 

As  a  mode  of  reaching  the  decision  of  this  cause  it  may  be 
well  to  state  the  principles  of  railroad  law  established  in  In- 
dianay  and  then  to  ascertain  whether  the  case  at  bar  falls 
within  any  one  of  them. 

1.  By  statute,  in  this  State,  railroad  companies  are  liable 
for  animals,  but  not  persons,  injured  upon  their  roads,  where 
they  might  be,  but  are  not  fenced,  irrespective  of  the  question 
of  negligence.     The  Toledo,  ^c.  Co.  v.  Thomas,  18  Ind.  215. 

2.  "Where  a  proper  fence  is  maintained,  and  in  places  where 
it  is  not  required  to  be,  the  companies  are  not  liable  for  ani- 
mals injured,  except  as  at  common  law,  where  there  is  negli- 
gence on  their  part  and  the  negligence  of  the  owner  of  the 
stock  does  not  contribute  to  its  immediate  injury.    Ibidm 

3.  Railroad  companies  are  liable,  as  common  carriers,  for 
goods  lost  or  injured.  See  the  cases  in  Davis'  Dig.,  tit.  Car- 
riers. But  by  special  contract,  they  may  limit  this  liability. 
The  Indiana  Central  Railway  Co,  v.  Mundy,  21  Ind;  48. 

4.  Railroad  companies  are  liable  for  injuries  done  to  per- 
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sons,  not  passengers,  where  the  injuries  arise  from  negligence 
on  the  part  of  the  companies,  to  which  injaries  the  negli- 
gence of  the  injured  parties  does  not  immediately  contribute ; 
and  this  may  include  wanton  injuries  by  the  companies  where 
there  may  be  negligence  on  the  part  of  the  injured  party. 
The  EvansvilUj  ^c.  Co.  v.  Hiatt,  17  Ind.  102,  and  cases  there 
cited. 

5.  Railroad  companies  are  liable  as  public  carriers  of  pas- 
sengers for  injuries  resulting  from  neglect  to  use  the  utmost 
care  of  cautious  persons ;  Gillemcater  v.  MadisoUy  ^c.  Co,y  5 
Ind.  339;  unless  that  liability  is  restricted  by  special  contract. 
The  Indiana,  S^c.  v.  Mundy^  supra.  As  to  who  is  a  passen- 
ger, see  Fitzpatrick  v.  The  NewAlbany,  ^c.  Co.,  7  Ind.  436. 

6.  Railroad  companies  are  not  liable  to  one  employee  for 
injuries  occasioned  by  another,  where  both  are  engaged  in 
the  same  undertaking;  Wilson  v.  The  Madison j  S^c.  R.  R.  Co., 
18  Ind.  226;  nor  does  it  make  any  difference  that  the  injury, 
in  the  given  case,  happens  to  one  employee,  by  the  negligence 
of  an  employee  of  higher  authority,  to  whom  the  injured 
employee  is  subject,  and  from  the  consequence  of  whose  neg- 
ligence he  can  not  guard.  Ibid.  And  see,  also,  in  point, 
Sherman  v.  The  Rochester,  ^c.R.  Co.,  17  (N.T.)  Court  of  App. 
153.  As  against  the  public,  but  not  as  between  fellow-ser- 
vants, railroad  companies  are  liable  for  the  negligence  of  ser- 
vants in  their  business. 

7.  But  railroad  companies  may  be  liable  to  employees  for 
injuries  happening  to  them  through  the  negligence  of  the 
railroad  company;  which  negligence  may  consist  in  the  em- 
ployment of  incompetent  persons  in  the  management  of  the 
road  and  trains,  or  of  unsafe  machinery  in  the  running  of 
them,  or  using  the  road  when  defective,  &c.,  if  the  injuries 
actually  happen  from  such  causes,  and  the  employees  injured 
have  not  the  same  means  of  knowledge  of  the  existence  of 
such  causes  as  the  employer.     The  Indianapolis,  ^c.  Co.  v. 
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iore,  10  Ind.  654;  Tht  IndianapoliSj  t^c  B.  Co.  v.  Klein,  11 
id.  p.  38.  See,  also,  in  point,  Wright  v.  The  New  York  Cent 
a.  Co.y  25  N.  Y.  Court  of  App.  56i  On  these  points,  rail- 
road companies  are  subject  to  the  general  law  governing 
master  and  servant. 

"We  may  now  properly  ascertain  whether  the  case  at  bar 
falls  within  any  of  the  foregoing  principles. 

How,  then,  came  the  plaintiff  in  this  suit  to  beinjared? 
Was  it  through  the  negligence  of  the  company  in  suffering 
a  culvert  to  remain  uncovered  ?  If  this  act  constituted  neg- 
ligence, a  point  we  do  not  decide,  the  condition  of  the  cul- 
vert was  as  well  known  to  the  plaintiff  as  to  the  company, 
and  it  does  not  appear  that  he  had  objected  to  serving  the 
company  on  account  of  that  condition,  nor  on  account  of  the 
fact  that  his  customary  duty  required  him  to  couple  cars  near 
to  it. 

Was  it  the  negligence  of  the  company  that  the  conductor 
directed  the  detaching  of  cars  at  that  place?  It  was  not. 
The  direction  was  not  given,  at  that  time,  pursuant  to  any 
special  order  of  the  company.  The  direction  was  given  by 
the  conductor  in  the  discharge  of  his  general  duties,  and  by 
virtue  of  his  general  powers  as  conductor.  He  did  not  as- 
sume to  direct  the  manner  of  executing  the  act  And  if, 
after  he  had  ordered  the  cars  detached,  he  did  not  slacken  the 
speed  of  the  train,  or  place  it  in  position,  as  he  ought  to  have 
done,  so  that  the  act  of  uncoupling  could  be  safely  performed, 
then  the  injury  to  the  plaintiff  happened  through  the  care- 
lessness of  a  co-employee  of  higher  authority,  and  does  not 
differ  from  Wilson  v.  The  Madison^  ^c.  Co.j  supra. 

Per  Curiam.. — The  judgment  below  is  affirmed,  with  costs. 

J.  A.  Pierce^  J*.  M.  Allen  and  J.  T.  Scott^  for  the  appellant. 

Smith  ^  Meeky  for  the  appellee. 
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RiNDGE  V.  Rindge. 

Nbw  Tbial — Divorce. — A  sued  for  and  obtained  a  divorce  from  his 
wife,  jB,  for  reasons  alleged,  and  held  by  tbe  Court  to  be  sufficient, 
and  asked  that  certain  property  might  be  set  off  to  her,  which  the 
Court  consented  to  and  did  order.  Afterwards,  at  the  same  term 
at  which  the  divorce  was  granted,  and  the  order  made,  he  moved 
the  Court  for  a  new  trial,  for  other  reasons  of  which  he  was  not 
cognizant  when  the  decree  and  order  were  made,  and  which  would 
have  enabled  him,  if  known  and  disclosed,  to  have  obtained  the 
divorce  without  letting  her  have  the  property. 

Heldj  that,  under  the  circumstances  of  the  case,  the  motion  for  a  new 
trial  was  correctly  overruled. 

APPEAL  from  the  Wayne  Common  Pleas. 

Hanna,  J. — ^In  Aprily  1862,  Isaac  Rindge^  the  appellant, 
saed  for  a  divorce  from  his  wife  Matilda ;  alleging  that  they 
bad  been  married  for  over  twenty  years;  "that  for  two  or 
three  years  last  past  she  had  regarded  him  with  hatred  and 
aversion;  that  she  has  during  that  time  been  ill-tempered  and 
quarrelsome,  and  that  she  is  and  has  been  for  many  years  in 
the  habit  of  constantly  using  profane  language;  that  she, 
some  two  months  ago,  declared  that  she  was  determined  to 
separate  from  the  plaintiff  and  her  children,  and  refused  to 
listen  to  his  remonstrances  against  such  a  coarse  of  conduct, 
but  declared  that  she  had  been  for  years  resolved  and  would 
delay  that  step  no  longer;  that  she  did  thereafter,  to-wit,  in 
Aprils  abandon  her  house  and  declared  that  she  never  would 
return."  'The  plaintiff  further  averred  that  such  abandon- 
ment was  utterly  without  cause,  but  that  because  of  incom- 
patibility of  temper  and  disposition  they  could  not  again  live 
together;  that  finding  she  was  determined  to  leave  him,  and 
being  unwilling  to  see  her  depart,  without  any  means  of  sup- 
port, he  had  given  her  certain  personal  property,  and  made  a 
deed  to  certain  real  estate  described  in  an  agreement,  made 
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between  the  parties,  which  is  set  forth;  and  prayed  that  the 
Court  in  its  decree  would  adjudge  that  said  real  estate  be 
taken  and  held  as  the  property  of  said  Matilda, 

In  answer,  she  filed  the  general  denial.  The  Court,  upon 
the  hearing,  decreed  a  divorce,  and  that  the  property  named 
should  be  held,  &c.,  by  her.  The  decree  was  entered  on  the 
third  day  of  the  3Iay  term,  to- wit:  on  the  14th  day  of  -2/ay, 
,  1862.  Afterwards,  on  the  23d  day  of  said  term,  to- wit:  on 
the  6th  day  of  June,  the  parties  again  appeared,  and  the 
plaintiff  made  a  motion  for  a  new  trial,  and  filed  reasons 
therefor,  as  follows: 

1.  Said  plaintiff  was  induced  to  consent  to  and  procure 
said  decree  by  the  fraud  and  deceit  of  said  defendant,  as 
shown  by  the  aflidavit  of  the  plaintiff  and  oi  Edwin  i?.  Kirk^ 
filed  herewith. 

2.  Said  judgment  was  obtained  through  accident  and  sur- 
prise of  the  plaintiff,  as  shown  by  the  said  aflidavits  herewith 
filed. 

3.  Said  plaintiff  has  discovered  new  and  material  evidence 
for  him,  which  he  could  not,  &c. 

And  the  plaintiff  specially  moves  the  Court  to  set  aside 
that  part  of  said  judgment  which  makes  provision  as  to  the 
property  of  the  plaintiff,  and  for  a  new  trial  as  to  it,  for  the 
reasons  Nos.  2  and  3  aforesaid,  and  also  for  the  reason  that 
said  agreement  and  deed,  and  said  order  of  the  Court,  were 
procured  by  the  fraud  and  deceit  of  the  defendant,  as  shown 
by  the  aflSdavits  filed. 

The  aflldavit  of  the  plaintiff  professes  to  set  forth  the  cir- 
cumstances which  controlled  his  action,  in  applying  for  the 
divorce,  to-wit:    That,  prior  to  the  29th  of  Marchy  1862,  ho 
I  and  his  wife  had  lived  as  amicably  together  as  her  unhappy 

i  temper  would  permit,  and  he  had  no  thought  of  seeking  a 

I  divorce;  that  on  that  day,  she,  for  the  first  time,  informed 

'  him  that  she  designed  leaving  him,  and  wished  him  to  consent 
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that  a  divorce  might  be  granted;  that  he  tried  to  change  her 
determination,  but  she  became  violent  and  apparently  much 
deranged  in  body  and  mind,  and  produced  the  impression  on 
bis  mind  that  she  was  insane,  and  threatened  to  destroy  her 
life  unless  he  would  consent  to  a  divorce,  and  convey  to  her 
certain  property;  that  believing  she  would  do  violence  to 
herself  unless  he  would  accede  he  did  consent,  and  entered 
into  the  within  agreement,  produced  on  the  trial  for  a  divorce, 
as  to  the  disposition  of  the  property,  Ac,  which  was  entered 
into  solely  to  prevent  the  suicide  threatened,  and  under  the 
belief  that  she  had  always  been  true  to  him;  that  pursuant 
to  said  agreement  she  was  about  to  apply  for  a  divorce,  but 
was  advised  by  her  counsel  that  she  had  no  grounds  to  pro- 
ceed; he  then,  at  her  solicitation,  made  the  application  and 
obtained  the  decree  herein;  and  on  the  faith  of  her  acts  and 
representations  aforesaid,  delivered  the  personal  property  and 
deed  in  the  agreement  named;  that  after  said  decree  he  dis- 
covered for  the  first  time  that  her  partial  insanity  was  feign- 
ed, for  the  fraudulent  purpose  of  obtaining  the  property  and 
his  consent  to  a  divorce,  and  that  she  had  on  the  24th  day 
of  November^  1881,  and  on  divers  other  days  and  times  since, 
been  guilty  of  adultery  with  one  Edwin  H.  Kirk,  which  facts 
he  did  not  know,  and  could  not  have  sooner  discovered  with 
reasonable  diligence;  that  if  he  had  known  said  facts  he 
would  not  have  consented  to  said  decree,  &c.;  that  upon  an- 
other trial  he  will  prove  her  fraud  and  adultery;  that  they 
both  remain  unmarried,  and  have  no  marriage  contract. 

The  affidavit  of  said  Kirk  was  filed,  in  which  he  deposed 
to  said  adulterous  intercourse,  at  divers  time,  at  the  house  of 
said  plaintiff,  at  the  "instance  of  said  Matilda  J' 

The  Court  overruled  the  motion  for  a  new  trial. 

The  only  question  in  this  case  is  whether  that  ruling  was 
correct. 

It  was  intimated  in  Wooley  v.  Wooley,  12  Ind.  663,  that  un- 
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der  our.  code  of  procedure  the  statutory  modes  pointed  out 
had  superseded,  where  they  differed  from  the  old  chancery 
practice  in  reference  to  obtaining  relief  from  judgments,  tc 
In  McQuig  v.  McQuig,  IS  Ind.  294,  the  same  doctrine  is  more 
positively  asserted;  and  that  the  portion  of  the  statute  regu- 
lating applications  for  new  trials  should  govern  proceedings 
for  relief  from  judgments  obtained  by  fraud.  If  this  is  the 
correct  view  of  our  present  practice,  under  the  code,  it  fol- 
lows that  the  application  is  in  the  proper  form,  in  the  case  at 
bar,  the  substance  of  the  ground  for  a  new  trial,  as  presented, 
being  fraud  upon  the  part  of  the  adverse  party  in  procuring 
the  oonsecit  of  the  plaintiff  to  the  rendition  of  the  judgment. 
The  only  question  then  is,  whether  the  facts  presented  make 
a  <case  in  which  the  applicant  is  entitled  to  the  relief  prayed. 
Our  statutes  have  been  considered  very  liberal  on  the  subject 
of  severing  the  marriage  ties ;  and  yet  we  believe  a  proper 
construction  thereof  would-exclude  a  woman,  unless  under 
peculiar  circumstances,  from  a  right  to  alimony,  in  an  in- 
stance in  which  her  husband  might  obtain  a  divorce  because 
of  her  adultery.  In  the  case  at  bar  the  husband  obtained  a 
divorce,  whether  rightfully  or  not  we  are  not  called  upon  to 
say,  upon  grounds  other  than  adultery  of  the  wife. 

The  statute  is  that  ^Hhe  Court  shall  make  such  decree 
for  alimony  in  all  cases  contemplated  by  this  act  as  the  cir- 
cumstances of  the  case  shall  render  just  and  proper."  Sec. 
19,  2  G.  &  H.  858;  acts  1859,  p.  109.  Whether  the  Court, 
upon  the  case  made,  would  have  decreed  any  alimony,  and  if 
so  how  much,  we  can  not  say ;  because  the  record  shows  that 
the  decree  conformed  to,  and  was  in  accordance  with,  the 
agreement  of  the  parties.  Should  the  Court  have  granted  a 
new  trial  to  the  husband,  the  plaintiff  and  prevailing  party, 
because  of  the  alleged  fraudulent  conduct  of  the  wife?  We 
are  of  opinion  that  the  Court  decided  correctly  in  refusing  a 
new  trial.    It  is  evident  that  the  separation  and  application 
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for  the  divorce  were  the  reenlt  of  previoas  agreement  of  the 
parties;  whether  the  action  of  the  Court  in  giving  judicial 
sanction  to  such  an  agreement  was  in  strict  accordance  with 
oar  views  of  correct  judicial  proceedings,  is  a  point  we  are 
not  called  Tipon  to  decide.  All  we  do  decide  is  that,  nnder 
the  circumstances  disclosed,  the  plaintiff  does  not,  in  our 
opinion,  stand  in  a  position  to  ohtain  relief  from  a  judgment 
thus  rendered.  He  obtained  a  divorce  from  hie  wife  for  rea- 
sons alleged  and  held  bj  the  Court  to  be  sufficient  and  in  his 
complaint  asked  that  certain  property  might  be  set  off  to 
her,  which  the  Court  consented  to  order.  He  now  says  there 
were  other  reasons,  of  which  he  was  not  cognizant,  which 
would  have  enabled  him,  if  known  and  disclosed,  to  have  ob- 
tained the  divorce  without  letting  her  have  the  property. 
As  the  record  stands,  the  divorce  was  granted  for  her  faulty 
and  as  before  stated,  we  do  not  know  whether  the  Court,  in 
the  absence  of  the  agreement,would  have  given  alimony  or 
not.  As  the  plaintiff  voluntarily  agreed,  notwithstanding  that| 
to  suffer  the  decree  for  the  property  to  go  against  him,  we 
think  the  Court  did  right  to  refuse  a  new  trial  and  to  wash  ifai 
hands  of  the  whole  transaction  as  quickly  as  possible. 
Per  Curiam. — The  judgment  is  affirmed,  with  costs. 
Bickle  ^  Burchenaly  for  the  appellant 
J.  B.  Julian  and  HcUand  ^  Kibby^  for  the  appellee. 
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Casks  Adhered  to. —  WooUy  v.  Woolof^  12  Ind.  663,  and  McQmg  v. 
McQui^,lZ%d.2U. 

APPEAL  from  the  Wayne  Common  Pleas. 
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Hanna,  J. — ^Iq  this  case  the  same  facts,  shown  upon  the 
application  for  a  new  trial  in  the  preceding  case,  are  set  forth 
in  the  form  of  a  complaint  to  obtain  relief  from  the  judg- 
ment of  the  Common  Pleas.  A  demurrer  was  sustained  to 
the  complaint.  If  the  cases  of  Wooley  v.  Wooleyj  and  McQuig 
V.  McQuig f  in  this  Court,  enunciate  correct  expositions  of  the 
law,  this  ruling  should  be  sustained.  This  accords  with  the 
doctrines  of  the  preceding  case. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 

Bickle  ^  Burchenalj  for  the  appellant. 

J.  B.  Julian  and  HoUand  ^  Kibby^  for  the  appellee. 


BtrsEme  v.  Eahn  et  al. 

APPEAL  from  the  Monroe  Circuit  Court. 

Per  Curiam. — ^Action  by  the  appellees  against  the  appellant 
tpon  two  promissory  notes.    Judgment  for  the  plaintiff. 

There  is  no  error  in  the  judgment  below. 

The  judgment  is  affirmed,  with  costs  and  6  per  cent,  dam- 
ages. 

J.  E.  McDonald  and  A.  L.  Roache,  for  the  appellant. 

Newcomh  ^  Tarkington^  for  the  appellees. 
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BSERT  V.  AnDBBSON. 

BED — Deliyebt  of — Onus  Pbobandi. — The  possession  of  a  deed 
is  prima  fadt  eyidefice  that  it  has  been  legally  deliyered,  and  the 
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onus  of  proving  the  contrary  derolTes  on  the  person  who  seeks  to 
set  it  aside. 

Sams — What  Constitutis  a  Deliysbt. — To  constitute  a  delivery 
of  a  deed  there  must  be  an  intention  to  part  with  the  control  over 
it  as  its  owner. 

Sahb — EscBOW. — ^Where  a  deed  is  delivered  to  a  third  person  to  hold 
for  the  parties,  until  the  happening  of  a  given  event,  it  is  called  an 
escrotOj  and  a  delivery,  by  such  person,  to  the  grantee  named  in  the 
deed,  before  the  happening  of  the  event,  vests  no  title  in  him,  and 
he  can  convey  none.  ^ 

Special  Agent — ^Powee. — A  party  who  deals  with  one  who  is  a  spe- 
cial agent  to  perform  a  particular  act,  is  bound  to  ascertain  hid 
power,  and  the  act  of  such  agent  beyond  his  power,  does  not  bind 
his  principal. 

Estoppel — Bona  fide  Pubohasbrs. — A  man  may  be  estopped  by 
his  acts  from  asserting  title  to  land  which  he  has  not  conveyed,  ai 
against  a  bona  fide  purchaser  of  such  land,  but  for  facts  sufficient 
to  constitute  such  estoppel^  see  opinion. 

Delivebt — Title. — ^Where  a  party  delivers  a  deed,  or  property  to 
another,  with  intent  to  convey  to  him,  the  title  passes,  even  though 
the  intention  was  raised  by  fraud  or  false  pretences,  but  such  title 
is  voidable  on  account  of  the  fraud,  &c.,  though  if  such  title  is  con* 
veyed  to  a  bona  fide  purchaser  before  avoidance,  it  becomes  in  him 
a  complete  and  absolute  title.  But  where  no  title  passes,  the  pre- 
tended purchaser  can  have  none  to  convey,  and  there  being  no 
estoppel  intervening,  the  original  owner  may  reclaim. 

EsiC^ROW. — For  a  statement  when,  and  the  cases  in  which  the  question 
of  the  delivery  of  an  ipstrument  in  writing  as  an  escroto,  or  other- 
wise, arises,  see  the  latter  part  of  the  opinion  in  this  case. 

APPEAL  from  the  Shelby  Circuit  Court. 

Pebeins,  J. — Jeremy  H.  Anderson  subscribed  for  stock  in 
the  Cineinnati  and  Chicago  Short  Line  Railroad  Company. 
The  stock  was  to  be  paid  for  in  real  estate.  On  the  2lBt  day 
of  AprUj  1851,  he  signed  and  acknowledged  a  deed  for  a  cer- 
tain tract  of  land,  which  the  company  were  to  take  in  pay- 
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ment  for  the  stock  subscribed.  He  deposited  the  deed  with 
Jod  H.  Cortmelj  making  to  him  at  the  time  this  statement^ 
viz :  that  Mr.  C.  F.  Clarkson^  the  agent  of  the  railroad  com- 
pany,  would  call  on  him  in  a  short  time,  and  would  deliver 
to  him  a  certificate  for  1,000  dollars  of  the  stock  of  said  com- 
pany, and  that  upon  such  delivery  of  the  certificate  for  stock, 
he  should  deliver  to  ClarksoUj  for  the  company,  the  deed 
above  mentioned. 

Clarkson  called,  as  Anderson  had  stated  he  would  do,  but 
did  not  have  with  him  any  certificate  of  stock.  He  requested, 
however,  that  Cortmel  would  place  in  his  hands  the  deed  from 
Anderson  to  the  company,  so  that  it  might  be  submitted,  for 
examination,  to  the  attorney  of  the  railroad  company.  Cort^ 
mel  placed  it  in  his  hands  for  that  purpose;  the  deed  has 
never  been  returned  to  Anderson^  nor  has  any  stock  in  the 
company  ever  been  furnished  him;  but  the  company  convey- 
ed the  land  described  in  Anderson^s  deed  to  George  Berry. 
Anderson  has  remained  in  possession  of  the  land,  and  still  is 
in  possession,  and  he  brings  this  suit  to  have  his  deed  to  the 
company,  and  that  of  the  company  to  Berry y  set  aside  as  void. 
He  succeeded  below. 

Three  questions  are  made  in  the  case : 

1.  "Was  there  a  delivery  of  the  deed  from  Anderson  to  the 
railroad  company  ? 

2.  If  not,  was  there  any  estoppel  in  pais^  as  against  Ander^ 
son^  by  lapse  of  time  before  seeking  to  avoid  the  conveyance, 
or  by  acts  of  acquiescence  on  the  part  of  Anderson  f 

8.  If  neither  of  the  above  questions  can  be  answered  affirm- 
atively, did  the  conveyance  of  the  land  to  a  third  person, 
conceded  to  be  a  bona  fide  purchaser,  George  Berry ^  put  it  be- 
yond the  power  of  Anderson  to  reclaim  ? 

1.  The  possession  of  the  deed  by  the  railroad  company  was 
prima  facie  evidence  that  it  had  been  legally  delivered,  and 
threw  the  onAjLS  of  proving  the  contrary  on  Anderson.    Chit. 
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on  Cont.  p.  8,  7tb  ed. ;  The  City  of  Aurora  v.  Cobb  et  al.^  21 
Ind.  p.  492.  Delivery  of  deeds  is  of  two  kinds,  absolute  and 
conditional.  2  Black.  Comm.  807.  An  absolute  delivery 
may  be  made  to  the  grantee,  or  to  a  third  person  for  him. 
Stewart  v.  Weedj  11  Ind.  92.  A  conditional  delivery  can  not 
be  made  to  the  grantee;  because  the  law  implies  an  absolute 
conveyance  of  the  land,  by  the  delivery  of  the  deed  to  the 
grantee,  and  parol  evidence  can  not  be  heard  to  defeat  the 
conveyance.  Smith  on  Cont,  by  Rawle,  p.  11  and  notes. 
JThe  condition  in  case  of  such  delivery,  must  be  written  id 
the  deed,  or  upon  it.  Worrell  v.  Munrty  1  Seld.  (N.  Y.)  Rep. 
p.  229;  Braman  v.  Bingham^  26  (N.  Y.)  Rep.  488. 

But  it  is  not  to  be  supposed  that  every  act  of  placing  a 
deed  in  the  hands  of  the  grantee  named  therein  is  a  delivery, 
either  absolute  or  conditional;  as  if  the  grantor  place  the 
deed  in  the  hands  of  such  grantee  to  inspect,  or  to  hand  to  an- 
other person  to  inspect,  this  is  no  delivery,  and  operates  in 
no  manner  as  a  conveyance.  Rhodes  v.  School  District^  ^c,  80 
Maine  110;  Graves  v.  Dudley y  20  W.  Y.  Rep.  76, 

To  constitute  a  delivery  there  must  be  intention  to  part  with 
control  over  the  deed  as  its  owner.  Dearmond  v.  Dearmond^ 
10  Ind.  191 ;  Stewart  v.  Weedj  supra ;  Walker's  Am.  Law,  p. 
868.  In  the  case  at  bar,  the  delivery  of  the  deed  by  Ander- 
son to  Cortmely  was  conditional;  the  deed  was  delivered  as  an 
escrow^  that  is,  as  a  simple  writing,  till  it  was  a  second  time 
delivered  by  the  agent  to  the  grantee,  on  the  happening  of 
the  contingency  upon  which  such  second  and  absolute  deliv- 
ery was  to  take  place.  The  statement  of  the  manner  of  the 
delivery  by  Anderson  to  Cortmely  in  the  opening  of  this  opin- 
ion, shows  a  delivery  as  an  escrow.  At  an  early  day  the  com- 
mon law  required  an  apt  and  proper  form  of  words  to  evi- 
dence a  delivery  as  an  escrow;  The  Executors  of  Shoenberger 
V.  Hackmanj  87  Penn.  St.  Rep.  p.  87;  but  now,  any  evidence 
from  which  the  intention  appears  to  make  the  delivery  sacli| 
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suffices.  2  Black.  Comm.,  Sharsu  ed.  307,  notes.  The  deed, 
then,  having  been  in  the  possession  of  Cortmely  a  stranger  to 
it,  as  an  escrow^  required  a  further  legal  delivery  from  him  to 
the  grantee,  to  make  that  complete  absolute  delivery  neces- 
sary to  convey  title.  He  could  not  give  to  the  deed  the  force 
of  a  conveyance  by  delivering  it  in  disregard  of  the  restric- 
tions under  which  he  held  it,  especially  in  this  case  where  the 
grantee  jrcceived  the  deed  with  full  knowledge  of  all  the 
facts.  Peter  v.  Wrigkty  6  Ind.  183;  Blight  v.  Schencky  10  Penn. 
8t.  Eep.  285.  But  we  do  not  regard  it  as  a  question  of 
good  faith,  or  actual  knowledge  or  otherwise,  but  as  one  of 
power.  Cortmd  was  a  special  agent  tp  perform  a  single  act, 
and  the  railroad  company  were  bound  to  ascertain  his  power; 
and  the  act  of  such  an  agent,  beyond  his  power,  does  not 
bind  his  principal.    Story  on  Agency,  §§  133,  224. 

We  come  to  the  conclusion,  then,  that  there  was  no  deliv- 
ery of  the  deed  in  this  case,  for  two  reasons : 

1.  Cortmely  the  third  person  in  whose  hands  it  was  placed 
as  an  escrow^  did  not,  in  fact,  deliver  it  as  a  deed.    And, 

2.  He  had  no  power  to  do  so,  had  he  attempted  to  make 
such  delivery,  the  event  not  having  transpired  upon  which 
he  was  authorized  to  make  it. 

No  delivery  having  been  made  then,  the  deed  was  never 
executed  to  the  railroad  company;  for  delivery  is  a  material 
part  of  the  execution  of  a  written  instrument;  and,  the  deed 
not  having  been  executed,  no  title  passed,  for  title  to  land  is 
conveyed  by  executed  deeds. 

It  follows  necessarily  that,  the  railroad  company,  having 
acquired  no  title,  had  none  to  convey  to  Berry y  and  that, 
hence,  he  has  none.     Vail  v.  McKemany  21  Ind.  421. 

2.  But  a  man  may  be  estopped  by  his  acts  to  assert  title  to 
land  which  he  has  not  conveyed,  as  against  a  bona  fide  pur- 
chaser of  such  land.  Gutling  v.  RodmaUy  6  Ind.  289 ;  Barnes 
v.  McKay y  7  Ind.  301.    We  do  not  think  the  facts  in  this  case 
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constitute  an  oqaitable  estoppel.  We  will  not  extend  thia 
opinion  by  setting  them  out;  but  content  ourselves  with  say* 
ing  that  they  present  almost  an  exact  parallel  with  those  in 
Smith  et  al.  y.  South  Boyalton  Bankj  32  Vermont  Rep.  841|  to 
which  we  refer,  and  which  facts  were  there  held  to  be  no 
estoppel. 

S.  Does  the  mere  fact  that  the  land  has  been  conveyed  by 
the  railroad  company  to  a  bona  fide  purchaser,  preclude  the 
prior  owner  from  asserting  his  title  ? 

As  we  have  said,  the  railroad  company  not  having  any  title, 
conveyed  none  to  Berry,  And  again,  the  title  never  having 
passed  from  Anderson,  would  seem  on  principle,  and  as  a  fact, 
necessarily  to  be  in  him  and  to  be  available  to  him,  there 
being  no  estoppel  in  pais;  and  that  it  is  so,  is  decided  in 
Smith  et  al.  v.  South  Boyalton  Bank,  supra,  a  very  carefully 
considered  case.  There  is  a  dictum  in  Blight  v.  Schenck,  supra^ 
that  contains  an  intimation  the  other  way;  but  in  the  casein 
Vermont  the  precise  point  is  fully  considered,  the  authorities 
upon  it  collected,  and  a  decision  upon  it  made.  The  rule  is 
this:  Where  a  party  delivers  a  deed  or  property  to  another 
with  intent  to  convey  to  him,  the  title  passes,  even  though 
the  intent  was  raised  by  fraud  or  false  pretenses;  but  such 
title  is  voidable  on  account  of  the  fraud,  &c.,  though  if  such 
voidable  title  is  conveyed  to  a  bona  fide  purchaser,  before 
avoidance,  it  becomes  in  him  a  complete  or  absolute  title. 
Bell  V.  Caffertyy  21  Ind.  411. 

But  where  no  title  passes,  the  pretended  purchaser  can 
have  none  to  convey,  and,  there  being  no  estoppel  interven- 
ing, the  original  owner  may  reclaim.  Vail  v.  McKeman, 
supra. 

In  the  case  at  bar,  as  we  have  seen,  there  was  no  delivery 
with  intent  to  convey.  See  2  Washburn  on  Real  Prop.  586; 
Add.  on  Cont.  7 ;  4th  Cruise  Dig.  (Greenl.  ed.)  p.  45,  et  seq.; 
4th  £ent,  10th  ed.,  top  p.  544,  and  notes. 
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The  queBtion  of  delivery  as  an  escroWj  or  otherwise^  arises 
properly  only  between  grantor  and  grantee,  obligor  and  obli- 
gee, payor  and  payee,  regarding  all  those  of  one  character 
upon  the  instrument  as  one  party,  and  those  of  the  other 
character  as  the  other  party;  and  the  doctrines  springing  out 
of  the  question  are  applied  to  instruments  completed  ready 
for  delivery  to  the  party  to  whom  they  are  to  be  executed, 
but  of  which  the  delivery,  as  deeds,  is  to  be  withheld,  till  the 
happening  of  some  contingency,  till  which  time  they  are 
delivered  to  a  third  person,  as  scrolls  or  writings,  to  be  by 
him  delivered  as  deeds  or  operative  instruments,  on  the  hap- 
pening of  the  contingency.  As  to  this  class  of  writings,  the 
law  is  definitely  settled. 

But  there  is  another  elass  of  cases,  not  properly  involving 
doctrines  touching  the  delivery  of  escrows^  into  which,  how- 
ever, the  language  of  the  eases  relative  to  such  delivery  has 
been  introduced,  where  the  law  is  not  so  well  settled.  The 
class  of  cases  to  which  wo  refer  consists  of  those  wherein  the 
several  persons  composing  the  party  of  obligors  have  arrange- 
ments among  themselves,  or  some  of  them,  that  the  instru- 
ment shall  not  be  delivered  to  the  other  party — ^the  obligee — ^^ 
till  the  instrument  is  completed  according  to  arrangements 
among  themselves,  all  being  of  one  party,  obligors.  But  the 
question  arising  in  these  cases  more  properly  is,  when  can 
the  obligors  defend  against  an  instrument  delivered  to  the 
obligee  by  some  of  the  obligors  without  the  consent  of  others, 
before  it  was  perfected  according  to  agreement  among  them- 
selves? Defend  because  the  instrument  delivered  was  an 
imperfect  one?  And  these  cases  may  divide  themselves  into 
four  classes: 

1.  Those  where  the  instrument  delivered  is  commercial 
paper. 

2.  Where  the  instrument  delivered  is  not  commercial  pa- 
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per,  but  something  appeals  upon  its  face  indicating  that  the 
instrament  is  incomplete. 

8.  Where  the  instrament  is  not  commercial  paper,  and 
nothing  appears  upon  its  face  indicating  that  it  is  not  com- 
plete. 

4.  Where  independent  of  appearance  and  character  of  the 
instramenti  the  obligee  takes  it  with  knowledge,  &c. 

These  questions  do  not  arise  in  this  case. 

Per  Curiam. — The  judgment  below  is  affirmed,  with  costs. 

L.  Barbour  and  J.  2>.  Howlandj  for  the  appellant. 

Thos.  A.  Hendricks  and  Oscar  B.  Rordj  for  the  appellee. 
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Keplevin  Bail — ^Bbtaineb. — ^A  replevin  bail  for  the  stay  of  execu- 
tion, who  has  paid  a  part  of  the  judgment,  and  afterwards  at  a  sale  of 
the  property  of  his  principal,  by  the  sheriff,  on  an  execution  issued 
thereon,  becomes  the  purchaser  thereof,  for  a  sum  greater  than  the 
balance  due,  has  the  right,  against  junior  creditors  in  whose  favor 
executions  are,  at  the  time,  in  the  hands  of  such  sheriff,  to  retain 
the  overplus  to  an  amount  sufScient  to  satisfy  the  sum  paid  by  him 
as  such  bail. 

APPEAL  from  the  Bo(yRe  Common  Pleas. 

Hanna,  J. — On  the  7th  of  Jfay,  1861,  Gano  and  othero 
recovered  a  judgment  and  foreclosed  a  mortgage  for  906  dol- 
lars and  3  cents,  without  valuation,  against  Elihu  CoXy  in  the 
Common  Pleas  Court  of  said  county. 

On  the  17th  of  the  same  month  Rohert  Cox  became  replevin 
bail  for  the  stay  of  execution  for  the  time  fixed  by  law. 
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On  the  7th  of  November j  1861,  said  bail  paid  into  the  clerk's 
office  on  said  judgment  650  dollars.  On  the  day  last  aforesaid 
a  copy  of  said  judgment  and  decree  was  issued  and  placed 
in  the  hands  of  the  appellant,  as  sheriiF,  &c.  On  the  14th  of 
December^  1861,  said  property  was  sold  by  said  sheriff  on  said 
decree  to  said  Robert  Cox  on  a  bid  of  600  dollars;  and,  on 
the  same  day  he  made  a  certificate  of  purchase  and  a  deed,  and 
tendered  them  to  said  Cox  and  demanded  the  amount  so  bid; 
bat  suid  Cox  refused  to  pay  any  more  than  the  balance  due 
on  said  Gano  judgment;  claiming  to  retain  the  residue  be* 
cause  of  his  rights  as  replevin  bail,  and  under  a  mortgage, 
&c.,  held  by  him  on  said  property  so  bid  off.  The  sheriff 
refused  to  allow  the  said  claim,  for  the  reason  that  he  held 
other  executions  in  his  hands  against  said  Elihu  Cox^  upon 
which  he  considered  it  his  duty  to  apply  the  overplus. 

The  mortgage  relied  upon  by  Robert  Cox  was  made  by  Elihu 
to  him  on  the  9th  of  January y  1861,  and  was  for  2200  dollars, 
and  was  foreclosed  at  the  March  term,  1862,  &c. 

On  the  3d  day  of  September^  1861,  Neave  and  others  recover- 
ed a  judgment  in  the  said  Court  against  said  Elihu  Cox  for  97 
dollars  and  43  cents,  on  which  execution  issued,  &c.,  on  the 
2d  day  of  October^  1861,  and  was  in  the  sheriff's  hands.  On 
the  24th  day  of  September j  1861,  Sirtis  and  others  recovered  a 
judgment  against  said  Elihu  in  said  Court  for  156  dollars 
and  45  cents,  on  which  execution  issued  December  5,  1861,  &c. 

As  CoXy  the  purchaser  at  sheriff's  sale,  refused  to  pay,  this 
was  a  proceeding  by  way  of  motion  in  Court,  under  the 
statute,  &c.,  against  him.  In  the  said  written  motion,  the 
answer  and  the  reply,  the  facts  above  set  forth  appear,  as  well 
as  the  fact  that  said  property  was  worth  2000  dollars,  and  that 
said  Elihu  Cox  was  insolvent;  that  Cox^  the  purchaser,  paid 
the  balance  of  the  Gano  judgment  to  the  attorney. 

Neither  party  seeks  to  set  aside  the  sale  so  made  by  the 
sherifi*.    The  question  is  as  to  the  application  of  the  over* 
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plus,  after  paying  the  Gano  judgment,  which,  it  is  conceded, 
was  on  a  mortgage  older  than  the  other  liens — ^though  the  date 
thereof  does  not  appear  in  this  record. 

JBj  the  statute  a  replevin  hail,  in  an  Instance  when  he  pays 
the  judgment,  can  have  execution  on  the  same,  for  his  ben- 
efit, against  the  principal.    2  G.  &;  H.  309. 

If  this  statute  alone,  or  in  connection  with  the  general 
principles  governing  such  a  case,  gives  the  bail  the  benefit  of 
the  lien  of  the  judgment,  as  against  the  property  of  the  judg- 
ment debtor,  as  it  existed  before  the  creditor  received  the 
amount  due  thereon,  then,  it  would  seem,  that  junior  incum- 
brances could  not  intervene  to  deprive  him  of  the  benefit 
thereof.  "When  a  replevin  bail  pays  the  judgment  to  the 
creditor  and  is  entitled^  thus,  to  an  execution  for  his  benefit, 
against  the  principal,  the  question  is  whether  such  judgment 
is  a  lien  upon  the  property  of  such  principal,  and,  if  so,  at 
what  time  does  it  attach.  Prom  the  perfecting  of  the  judg- 
ment it  is  a  lien  in  favor  of  the  creditor,  but  is  it  a  lien  in 
favor  of  the  replevin  bail,  and  if  yea,  is  it  from  the  time  he 
becomes  such,  or  from  the  time  he  makes  the  payment,  or 
after  he  pays  is  there  some  kind  of  relation  back  to  the  time 
he  became  bound  ?  The  statute  is,  that  if  such  surety  pays 
or  is  compelled  to  pay  the  judgment,  or  any  part  thereof, 
"the  judgment  shall  not  be  discharged  by  such  payment,  but 
shall  remain  in  force  for  the  use  of  such  bail  making  such 
payment,  and  after  the  plaintiff  is  paid,  so  much  of  the  judg- 
ment as  remains  unsatisfied  may  be  prosecuted  to  execution 
for  his  use.'^ 

It  has  been  held  that  the  act  of  becoming  replevin  bail 
does  not  create  or  constitute  a  new  and  substantive  contract 
between  such  surety  and  the  judgment  creditor,  so  that  the 
valuation  laws  of  that  date  should  govern  the  execution 
thereon,  but  that  the  law  of  the  orignal  contract  oontroUed. 
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Hvichins  v.  Hanna^  8  Ind.  684 ;  Doe  v.  HarteTy  2  id.  252 ;  Doe 
V.  Duttouy  id,  809. 

It  appears  to  as  the  principio  involved  in  these  cases  is  de- 
cisive of  this ;  for  if,  by  the  act  of  staying,  for  a  time,  exe- 
cution on  a  judgment  the  surety  becomes  for  some,  perhaps, 
not  clearly  defined  reason,  bound  by  the  terms  of  the  origi- 
nal contract,  so  far  as  the  remedy  thereon  is  concerned,  rather 
than  by  the  law  of  the  remedy  in  regard  to  contracts,  at  the 
date  at  which  he  becomes  a  party;  then  we  can  not  see  why, 
under  this  broad  statute,  he  should  not  have  the  benefit  of 
the  like  remedy.  The  judgment,  notwithstanding  payment 
to  the  creditor,  remains  ^^in  force"  lEind  ^^ shall  not  be  dis- 
charged;" against  whom  shall  it  thus  operate  ?  It  must  be 
against  the  principal  debtor,  and  that  the  surety  is  subrogated 
to  the  rights  of  the  creditor.  By  this  process  the  liens  of  in- 
tervening creditors  would  be  postponed.  That  is,  a  judg- 
ment junior  to  the  one  thus  stayed,  although  entered  at  a  date 
anterior  to  the  time  when  the  older  judgment  was  stayed 
might  be  thus  postponed  for  the  rights  of  the  bail  upon  said 
elder  judgment.  If  this  is  the  fair  construction  of  this  stat- 
ute, and,  in  view  of  previous  decisions,  we  suppose  it  is,  we 
do  not  see  that  it  could  work  any  hardship  to  a  junior  incum- 
brancer. The  senior  judgment  would  be  a  superior  lien  upon 
the  debtor's  property — would  have  to  be  first  satisfied.  The 
fact  that  the  day  of  such  satisfaction,  from  such  property, 
should  be  delayed  by  staying  the  execution,  can  not,  in  view 
of  numerous  decisions  relative  to  the  laws  controlling  the 
remedy,  substantially  affect  the  rights  of  any  creditor.  Then 
if  the  judgment  is  not  paid  the  property  is  swept  off  from 
the  junior  creditors  to  satisfy  the  same;  if  the  bail  pays  it 
and  the  property  goes  for  his  benefit  it  is  at  last  but  in  dis- 
charge of  that  superior  lien,  to  which,  under  this  construc- 
tion, such  bail  had  a  right  to  look  when  he  became  a  party. 

As  the  judgment  upon  the  pleadings  was  in  favor  of  the 
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defendant,  the  replevin  bail  who  bid  off  the  land,  we  can  not 
distorb  it 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

L.  C.  Dougherty  J  for  the  appellant. 


Hamilton  et  al.  v.  Matlock,  Administrator. 

DsKAKn — ^Wmow. — ^A  demand,  by  a  widow,  on  the  administrator  of 
her  deceased  hnsband,  for  the  300  dollars  worth  of  personal  prop« 
ertj  allowed  her  by  statute,  2  G.  &  H.  295,  §  21,  if  made  in  these 
words:  *^ Squire,  I  have  concluded  to  take  my  300  dollars  in  prop- 
erty," is  sufficient. 

Sajix — ^Refusal. — ^Where  an  administrator  refuses  to  deliyer  such 
property,  on  request,  it  is  not  necessary  for  the  widow  to  make  a 
specific  selection  of  the  articles  she  desires  to  take. 

Statutes  Constbued. — There  is  no  conflict  between  §  21,  1  G.  & 
H.  295,  and  §  43,  2  id.  495.  The  former  giyes  to  the  widow 
the  right  to  300  dollars  worth  of  the  personal  property  of  her 
deeeased  husband,  at  any  time  before  the  sale  thereof,  and  if  she 
does  not  take  the  same,  then,  to  300  dollars,  out  of  the  proceeds 
of  such  sale,  but  does  not  specially  provide  that  she  may  receive 
the  same  before  the  return  of  the  inventory,  nor  point  out  the  duty 
of  the  administrator  in  that  behalf;  and  the  latter  provides  that 
she  shall  be  entitled  to  select,  and  take  it  before  the  return  of  the 
inventory,  and  defines  the  duty  of  the  administrator  in  that  respect. 

iNsraucnoirs  to  Jubt. — A  party  has  no  right  to  complain  of  an  in* 
ttrnetion  given  the  jury,  which  works  no  injury. 

APPEAL  from  the  Parhe  Common  Pleas. 
WoBDBN,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellants,  npon  an  administration  bond. 
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Edna  Reddish  was  the  widow  of  Ransom  Reddishj  she 
having  survived  him.  Hamilton  was  the  administrator  of 
Ransom  Reddishj  and  Steele  was  his  surety.  Ransom  Rlddish 
died  leaving  property  to  the  amount,  at  its  appraised  value, 
of  2000  dollars,  and  his  widow  demanded  of  the  administra- 
tor the  right  of  selecting  300  dollars  worth  of  such  property. 
The  administrator  refusing  to  permit  the  widow  to  make  such 
selection;  this  suit  was  brought;  judgment  for  the  plaintiff! 

There  is  no  question  raised  in  the  case  except  upon  the 
sufficiency  of  the  evidence,  and  the  correctness  of  certain 
instructions. 

The  evidence  clearly  enough  made  out  the  plaintiff'^s  case. 
It  was  proven  that  after  the  property  had  been  appraised  and 
before  the  sale  thereof,  Edna,  the  plaintiff^'s  intestate,  made 
a  demand  of  the  property  upon  the  administrator,  saying: 
**  Squire,  I  have  concluded  to  take  my  800  dollars  in  prop- 
erty."  To  which  he  replied:  "Madam,  my  hands  are  tied; 
an  injunction  is  laid  on  me  not  to  deliver  it,  and  I  can  not 
do  it.'' 

We  may  remark  ihat  there  is  nothing  in  the  case  showing 
that  the  administrator  was  in  any  manner  enjoined  from  de- 
livering the  propertj',  nor  is  any  reason  shown  why  he  should 
not  have  delivered  it.  "We,  therefore,  suppose  he  meant,  by 
saying  that  an  injunction  was  laid  on  him,  that  other  parties 
interested  in  the  estate  had  requested  or  notified  him  not  to 
make  such  delivery.  But,  however  that  may  be,  we  think 
there  was  a  suflicient  demand,  and  an  absolute  refusal  to  de- 
liver the  property.  The  reason  assigned  for  the  refusal  is 
not  very  material,  inasmuch  as  no  valid  reason  was  shown  to 
exist.  And  it  may  be  further  observed  that  as  the  adminis- 
trator refused  to  deliver  the  property,  there  was  no  necessity 
for  the  widow  to  make  a  specific  selection  of  such  articles  as 
she  might  choose  to  take.    While  he  refused  to  let  her  have 
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any  thing,  no  rule  of  law  would  require  her  to  specify  any 
particular  thing. 

But  it  is  claimed  that  as  it  does  not  appear  that  the  demand 
was  made  before  the  return  of  the  inventory,  the  widow  was 
not  entitled  to  make  a  selection  of  property  at  all,  or  have 
any  delivered,  to  hen 

We  have  two  statutory  provisions  that  bear  upon  this  ques- 
tion.  The  first  is  as  follows :  "In  all  cases  other  than  those 
provided  for  in  the  two  preceding  sections,  a  surviving  wifo 
shall  be  entitled,  belbre  any  distribution,  to  800  dollars  of 
personal  property  of  her  deceased  husband,  to  be  selected  by 
her  at  its  appraised  value;  or,  if  said  pifoperty  shall  have 
been  sold,  then  to  800  dollars  out  of  the  proceeds  thereof, 
for  which  she  shall  not  be  required  to  account."  1  G.  &  H. 
295,  §  21.  This  section  very  clearly  contemplates  that  the 
widow  may  make  the  selection  at  any  time  before  the  prop- 
erty shall  have  been  sold,  and  if  she  fails  to  make  a  selection 
or  claim  any  property  before  the  sale,  she  is  entitled  to  800 
dollars  out  of  the  proceeds.  The  other  provision  is  as  fol- 
lows: "The  widow,  at  any  time  before  the  return  of  such 
inventory,  may  select  and  take  articles  therein  appraised,  not 
exceeding  in  value  800  dollars,  for  which  she  shall  receipt  to 
such  executor  or  administrator;  a  statement  of  the  kind  and 
amount  of  which  goods  so  taken  by  the  widow  shall  be  re* 
turned  by  such  executor  or  administrator,  with,  and  desig- 
nated on,  such  inventory."    2  G.  ft  H.  495,  §  48. 

Now  as  the  statute  last  above  quoted  was  approved  subse- 
quently to  the  other, it  is  claimed  that  it  so  modifies  the  other 
as  to  limit  the  right  of  a  widow,  and  require  her  to  make  her 
selection  before  the  inventory  is  returned  by  the  administra- 
tor. In  this  construction  we  do  not  concur.  The  two  stat- 
utes may  well  be  construed  together  so  as  to  give  efiect  to 
each.  The  former  statute  is  not  repealed  unless  it  be  by  im- 
plication. But  implied  repeals  are  not  favored,  and  in  this 
Vol.  XXIL— 4. 
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case  there  is  no  such  inconsistency  as  requires  that  the  for- 
mer should  be  deemed  repealed  by  the  latter  statute.  If  the 
latter  statute  repeals  the  former  in  respect  to  the  right  of 
the  widow  to  take  the  property  before  a  sale  thereof,  it  is 
difficult  to  8ee  why  it  does  not  repeal  it  in  respect  to  her  right 
to  the  money  where  the  property  has  been  sold.  The  latter 
statute  makes  no  provision  that  she  may  have  the  proceeds 
where  the  property  has  been  sold. 

The  construction  we  give  these  statutes  is  this:  We  have 
seen  that  under  the  former  statute  the  widow  had  a  right  to 
receive  the  property  up  to  the  time  of  its  sale,  and  after  that 
to  the  proceeds  thereof;  but  it  was  not  therein  specially  pro- 
vided that  she  might  receive  the  property  before  the  inven- 
tory was  returned,  nor  was  the  duty  of  the  administrator  in 
that  behalf  pointed  out.  Hence  it  was  provided  in  the  latter 
statute  that  she  should  be  entitled  to  the  property  before  the 
return  of  the  inventory,  and  the  duty  of  the  administrator 
in  that  respect  was  defined;  but  the  latter  statute  in  no  wise 
conflicts  with  the  former  in  giving  her  a  right  to  the  prop- 
erty up  to  the  time  of  the  sale,  and  if  not  claimed,  then  a 
right  to  the  proceeds. 

Another  question  is  made.  The  Court  instnicted  the  jury 
that  the  measure  of  damages  was  the  amount  of  the  value 
of  the  property  to  which  the  widow  was  entitled,  with  in- 
terest, &c.  The  plaintifi*  recovered  the  300  dollars  without 
interest.  The  appellants  have  no  ground  to  complain  of  the 
amount  of  the  recovery. 

Per  Ouriam, — The  judgment  below  is  affirmed,  with  costs 
and  1  per  cent,  damages. 

8.  F.  ^  D.  H.  Maxwelly  for  the  appellants. 

J^  E.  McDonald  and  A.  L.  Roachty  for  the  appellee. 
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LoYB  V.  Oldham. 

BxscissiON  OP  CoNTKACT — Fraub. — If  »  poTcliaser  of  property  de- 
sires to  rescind  a  contract  for  fraud,  practiced  by  the  seller,  lie  mtui 
show  a  return  of  tbe  property,  or  an  offer  to  retarn  it,  or  that  it 
was  of  no  value  whatever. 

Sami^Breach  of  Warranty.— Bat  a  rescission  of  the  oontrael  k 
not  the  only  remedy  of  such  purchaser.  If  fraud  has  been  praetioed| 
or  there  has  been  a  breach  of  warranty,  he  may  stand  to  the  bar- 
gain and  recover  damages  for  the  ftaud^  or  he  may  rescind  the 
contract  and  return  the  thing  bought,  and  receive  back  what  he 
paid  or  sold. 

Same — ^Pleading. — ^A  purchaser  of  property  may  set  up  fraud,  ax 
breach  of  warranty,  as  a  defence  to  an  action  against  him  for  the 
purchase  money,  and  if  the  injury  sustained  is  equal  or  greater 
than  the  amount  of  the  purchase  money,  unpaid,  he  may  defeat  the 
action  entirely ;  if  the  injury  is  less  it  will  go  in  reduction  of  the 
plaintiff ^s  claim. 

Same — Counter  Claik. — Under  the  code,  a;  defendant  may  set  up 
fraud  or  breach  of  warranty,  by  way  of  counter  claim,  and  not  only 
defeat  the  action,  but  recover  against  the  plaintiff  any  damage 
greater  than  the  plaintiff's  claim. 

APPEAL  from  the  Decatur  Common  Pleas. 

WoRDEN,  J. — ^Action  by  Love  against  the  appellee  on  a 
promissory  note.    Judgment  for  the  defendant  below. 

The  appellant  and  the  appellee  each  owned  a  jackass.  The 
parties  exchanged  these  animals  with  each  other,  and  Oldham 
was  to  give  Love  400  dollars  for  the  supposed  difference  in 
their  value.  Accordingly  Oldham  executed  to  Love  four  sev- 
eral promissory  notes,  each  for  the  sum  of  100  dollars.  On 
one  of  these  notes  this  suit  was  brought.  Oldham  answered 
in  three  paragraphs,  alleging,  in  substance : 

1.  A  warranty  and  false  representations  on  the  part  of  Xoiii^ 
as  to  the  quality  and  capacity  of  the  jack  traded  by  him  to 
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the  defendant,  and  a  breach  of  the  warranty  and  the  falsitj 
of  the  representations. 

2.  By  way  of  counter  claim,  a  warranty  and  false  represen* 
tations,  claiming  damages  in  the  sum  of  500  dollars. 

8.  Fraud  in  making  false  representations,  &c. 

Each  of  these  paragraphs  was  demurred  to,  but  the  de- 
Siarrer  was  overruled  and  exception  taken.  The  ground  of 
demurrer  to  each  paragraph  was  that  it  did  not  state  facts 
sufficient,  &c.  Beplication  in  denial;  trial,  verdict  and.judg* 
ttent  for  the  defendant  for  the  sum  of  100  dollars. 

The  evidence  is  not  set  out,  nor  is  any  question  made  here 
except  as  to  the  ruling  on  the  demurrer  to  the  several  para- 
graphs of  the  answer. 

The  objection  to  the  answer  is  thus  stated  in  the  appellant's 
brief:  '^The  averment  is  that  the  animal  was  represented 
to  be  of  value  for  certain  specified  purposes,  and  that  he  was 
not  good  for  those  purposes;  and  does  not  show  a  return  of 
the  property,  or  an  offer  to  return  it ;  or  that  it  was  wholly 
without  value,  and  the  pleadings  are  therefore  defective.'' 
The  following  authoritieB  are  cited  in  support  of  the  position : 
Wynne  v.  Hiday^  2  Blackf.  123;  Howard  v.  Cadwalader^  5 
Blackf.  226 ;  Garrett  v.  Heaston^  id,  849 ;  Mulliken  v.  Latchen, 
7  Blackf.  136 ;  id.  501 ;  Hardesty  v.  Smithy  8  Ind.  39 ;  Cooley 
V.  Hampsen,  4  Ind:  455;  id.  878;  6  Ind.  26. 

We  think  it  clear  enough  that  where  there  has  been  a  fraud 
praticed  upon  a  purchaser  of  property,  if  he  would  rescind 
the  contract  on  that  ground  he  must  show  a  return  of  the 
property,  or  an  offer  to  return  it,  or  that  it  was  of  no  value 
whatever,  in  order  that  the  other  party  may  be  placed  in  statu 
fuo.  But  where  there  has  been  such  fraud  practiced,  or  where 
there  has  been  a  breach  of  warranty,  a  rescission  of  the  con- 
tract is  not  the  only  remedy  of  the  purchaser.  '^  A  parly 
defrauded  in  a  contract  has  his  choice  of  remedies.  He  may 
stand  to  the  bargain  and  recover  damages  for  the  fraud,  or 
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he  may  rescind  the  contract,  and  retnrn  the  thing  bonght  and 
receive  back  what  he  paid  or  Bold/'  2  Kent  Com.,  10th  ed., 
p.  664,  note  a ;  vide^  also,  notes  to  Chandler  v.  LopuSy  IsU 
Smith's  Lead.  Ca.,  8d  ed.,  top  pp.  189, 190«  The  cases  before 
cited  from  our  own  reports  are  in  no  wise  in  conflict  with  the 
latter  proposition. 

It  seems  eqnallj  well  settled  by  the  anthorities  that  wher^ 
there  is  a  fraud  in  the  sale  of  goods,  or  a  breach  of  warranty^ 
the  purchaser  may  set  it  up  as  a  defence  in  an  action  againet 
him  for  the  purchase  money.  If  the  injury  sustained  by  the 
purchaser  in  consequence  of  the  fraud  or  breach  of  warranty, 
be  equal  or  greater  than  the  amount  qf  the^  purchase  money 
unpaid,  he  may  defeat  the  action  entirely.  If  the  injury  be 
less,  it  will  go  in  reduction  of  the  plaintiff's  claim.  See  cases 
collected  on  this  subject  in  Perk.  Dig.,  p.  728,  §  87 ;  p.  788,  §  26. 

And  under  the  code  a  defendant  may  undoubtedly  set  up, 
by  way  of  counter  claim,  such  fraud  or  breach  of  warranty, 
and  not  only  defeat  the  action,  but  recover  against  the  plain* 
tiff  any  damages  greater  than  the  pUintifi''s  claim,  as  waa 
done  in  this  case.  The  objection  made  to  the  pleading  in 
question  we  think  not  well  taken. 

Per  Curiam, — ^The  judgment  below  is  aflirmed,  with  costs. 

Thomas  A.  Hendriekj  Oscar  B.  JSord  and  C.  Ewing^  ftit 
the  appellant. 

JSamud  A,  Bonner^  for  the  appellee. 
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Plbadino. — ^It  is  a  sufficient  allegation  of  marriage,  in  a  oomplaini 
for  criminal  conversation  with  the  plaintiff's  wife,  that,  at  the  time 
•he  was  debauched,  she  was  his  wife. 
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Pbaoticx  in  Supbbmb  Goubt. — ^An  alleged  error,  by  the  Court  below, 
in  suppressing  a  deposition,  where  no  exception  is  taken,  and  the 
deposition  is  not  set  out  in  the  record^  is  not  available  here. 

APPEAL  from  the  Tipton  Circuit  Court. 

Per  Curiam. — ^The  complaint  in  this  case  alleges  thsit  HatLckj 
who  was  the  defendant,  intending  to  injure  Grantham^  the 
plaintiff,  and  to  deprive  him  of  the  fellowship,  society,  aid 
and  assistance  of  Elizabeth  Grrauthamy  his,  plaintiff's,  wife, 
did  on,  &c.,  at,  &c.,  debauch  and  carnally  know  her,  the  said 
Elizabeth^  she  then  and  there  being  the  wife  of  said  plainti^ 
Ac.  Defendant  demurred  to  the  complaint,  but  the  demur- 
rer was  overruled  and  he  excepted.  He  then  answered  by  a 
denial.  Yerdict  for  the  plaintiff,  upon  which,  the  Court, 
having  refused  a  new  trial,  rendered  Judgment. 

The  complaint  is  said  to  be  defective  because  it  fails  to 
allege  the  marriage  of  the  plaintiff  with  Elizabeth  Grautham. 
There  is  nothing  in  this  objection.  The  allegation  that,  at 
the  time  she  was  debauched,  she  was  his  wife,  is  sufficient. 
The  record  shows  that  the  Court,  upon  the  plaintiff's  mo- 
tion, suppressed  a  deposition  taken  by  the  defendant.  This 
ruling  is  assigned  for  error;  but  no  exception  appears  to 
have  been  taken  by  the  defendant  to  that  ruling,  nor  is  the 
deposition  set  out  in  the  transcript;  hence  the  alleged  error 
is  not  available. 

The  judgment  is  affirmed,  with  10  per  cent,  damages  and 
costs. 

J.  W.  Bobinsoriy  for  the  appellant. 

N.  B.  Lindsay,  for  the  appellee. 


MAT  TERM,  1864.  5( 


Ashley  v.  Eberts  et  al. 


'fi — B 

Ashley  v,  Eberts  et  al.  w  »i» 


Deed — Ratification — Advebse  Possession. — Suit  for  the  recovery 
of  land.  The  land  was  granted  to  ^  by  a  treaty  between  the 
United  State*  and  the  Pottowattomie  tribe  of  Indians,  made  Octo^ 
her  the  16th,  1826.  U.  S.  Stat,  at  Large,  pp.  295,  299.  The  grant, 
Art.  6,  was  in  these  words :  '^  The  United  States  agree  to  grant  to 
each  of  the  persons  named  ia  the  schedule  hereunto  annexed,  the 
quantity  of  land  therein  stipulated  to  be  granted :  but  the  land  so 
granted  shall  never  be  conveyed,  by  either  of  the  said  persons,  or 
their  heirs,  without  the  consent  of  the  President  of  the  United 
Staies.^*  A  J  on  the  13th  day  of  JunCy  1836,  without  the  consent 
or  approval  of  the  President,  executed  and  delivered  to  ^  a  deed 
conveying  to  him  the  land  in  dispute;  but  the  deed  thus  made  was 
afterwards,  on  the  14th  day  of  December,  1846,  approved  by  JameB 
K,  Polk,  the  then  President  of  the  United  States^,  When  the  land 
was  thus  conveyed  by  J.  to  J?,  there  was  no  adverse  possesion,  but 
in  1843  (7  went  into  possession  of  the  land,  and  at  the  time  of  the 
approval  of  the  deed,  by  the  President,  held  it  adversely. 

Htrld,  that  the  deed  from  A  to  B  could  not,  without  the  consent  of 
the  President,  operate  as  a  conveyance,  but  that  his  consent  to  its. 
execution  might  be  given  before  or  after  its  execution^ 

Held,  also,  that  the  act  of  the  President,  in  his  approval  of  the  deed, 
related  back  and  gave  it  validity  from  the  time  of  its  execution,  so 
as  to  protect  B  against  the  claim,  by  adverse  possession,  of  C^ 
which  arose  in  the  interim  between  the  date  of  the  deed  and  the 
date  of  its  confirmation  by  the  President. 

APPEAL  from  the  AUen  Circuit  Court. 

Davison,  J. — This  was  ah  action  iastitnted  in  the  Circuit 
Court  for  the  recovery  of  land.  Robert  Eberts^  who  brought 
the  suit,  died  before  trial,  and  in  his  stead  his  lieirs  were 
made  the  plaintiffs ;  Ashley  was  the  defendant.  The  issues 
were  submitted  to  the  Court  upon  the  following  agreement 
of  facts : 

<*  It  is  agreed  that  the  land  in  controversy  was  granted  to 
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James  Knaggs  by  the  treaty  between  the  United  States  and 
the  Pottawattamie  tribe  of  IndianSy  made  October  the  16th, 
1826.  Vide  U.  S.  Stat  at  Large,  vol.  7,  pp.  296,  299.  The 
grant,  article  6,  is  in  these  words :  *  The  United  States  agree 
to  grant  to  each  of  the  persons  named  in  the  schedule  here* 
unto  annexed  the  quantity  of  land  therein  stipulated  to  be 
granted ;  but  the  land  so  granted  shall  never  be  conveyed  by 
either  of  the  said  persons,  or  their  heirs,  without  the  consent 
of  the  President  of  the  United  States.'  In  the  schedule  the 
grantee  is*thus  described  and  the  land  thus  designated:  ^To 
James  KnaggSy  son  of  the  sister  of  Okeos^  chief  of  the  Biver 
Huron  Pottowattomies^  one-half  section  of  land  upon  the  Jfi- 
amiy  where  the  boundary  line  between  Indiana  and  Ohio 
crosses  the  same.'  Id.  p.  298.  ^  It  is  further  agreed  that 
KnaggSy  on  June  the  18th,  1886,  without  the  consent  or  ap- 
proval of  the  President,  executed  and  delivered  to  the  said 
Robert  JEberts  a  deed,  conveying  to  him  the  land  in  dispute, 
being  a  part  of  said  half  section ;  but  the  deed  thus  made 
was  afterwards,  on  the  14th  of  December ^  1846,  approved  by 
James  K.  Polk,  the  then  President  of  the  United  States,  And 
further,  it  is  agreed,  that  when  the  land  was  conveyed  to 
Eberts  there  was  no  adverse  possession ;  but  that  in  1843  the 
defendant,  Ashley^  went  into  possession  of  the  land,  and  that 
at  the  time  of  the  approval  of  the  deed  by  the  President  held 
it  adversely." 

Upon  these  facts  the  Court  found  for  the  plaintiffs,  and 
having  refused  a  new  trial,  rendered  judgment,  &c. 

It  must  be  conceded  that  the  deed  from  Knaggs  to  JEberts^ 
could  not,  without  the  consent  of  the  President,  operate  as 
a  conveyance;  but  his  consent  to  the  execution  of  such  deeds 
may  be  given  before  or  after  their  execution.  Doe  v.  Beards^ 
ley^  2  McLean  412.  The  deed  then  became  operative  on  De- 
ecmber  14, 1846,  unless  the  then  adverse  possession  rendered 
it  invalid.    And  we  have  often  decided  that  ^Hhe  convey- 
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sBce  of  real  eetatOy  if  there  be  euch  possessioli  at  the  time,  is 
Toid  as  an  act  of  maintenance."  4  Ind.  164;  1  Ind.  181;  8 
Blackf.  866 ;  6  id.  99  ;1  id.  127.  But  the  appellee  insists  that 
the  principle  thus  decided  does  not  apply;  that  the  act  of  the 
President,  in  his  approval  of  the  deed,  related  back  and  gave 
it  validity  from  the  time  of  its  execution ;  while  on  the  other 
hand  it  is  contended  that  the  deed,  when  it  was  given,  was  a 
nullity,  and,  consequently,  the  doctrine  of  relation  can  not 
be  applied.  Which  of  these  positions  is  correct  ?  The  deed, 
it  is  true,  did  not,  before  the  assent  of  the  President,  convey 
the  legal  title,  nor  did  it  raise  such  an  equity  as  could  be  en- 
forced in  a  court  of  chancery.  Still  it  was,  as  we  have  seen, 
capable  of  confirmation,  by  the  President's  consent  to  its 
execution,  and  can  not,  therefore,  be  held  absolutely  void. 
K  this  position  be  correct  we  perceive  no  reason  why  the  doc* 
trine  of  relation  should  not  apply.  And  it  seems  consistent 
with  justice  to  the  grantee  that  the  deed  should  be  held  so  far 
effective  as  to  protect  him  against  any  claim,  by  adverse  pos- 
session, that  might  arise  in  the  interim,  between  its  date  and 
confirmation,  otherwise  a  mere  trespasser,  by  taking  posses- 
sion after  a  valid  sale  and  before  its  consummation,  would 
have  power  to  defeat  a  bona  fide  purchaser.  Had  the  adverse 
claim  existed  at  the  date  of  the  sale  and  conveyance  by 
Knagga  it  might  have  constituted  a  bar  to  the  action  ^  but,  in 
this  instance,  the  claimant  did  not  enter  upon  the  land  until 
the  expiration  of,  at  least,  six  years  after  the  execution  of 
the  deed.  The  transaction,  then,  between  Knaggs  and  Eberts^ 
though  in  the  form  of  a  deed,  may  be  considered  a  sale  and 
purchase  subject  to  the  approval  of  the  President,  and  his 
act  of  approval  as  relating  back  to  the  time  when  the  deed 
was  executed.  Jackson  v.  Baymondy  1  Johns.  Cases,  86; 
Jackson  v.  Bally  id.  81 ;  Jackson  v.  McCally  8  Cowan  80.  In 
the  case  last  cited  it  was  held  that  a  sheriff's  deed,  executed 


68  SUPREME  COURT  OF  INDIANA. 


Ashley  v.  Eberts  et  a). 


five  years  after  the  sale,  related  back  to  the  time  of  sale. 
See  also  Bellows  v.  Maginnis,  17  Ind.  64. 

There  are,  however,  decisions  to  the  effect  that  "a  deed 
would  not  relate  back  to  the  time  of  the  contract  to  the  injury 
of  strangers."  File  v.  Do«,  1  Blackf.  127;  Greewold  v.  Bard^ 
4  Johns.  230.  But  these  decisions  were  made  in  reference  to 
cases  in  which  the  stranger  had  an  interest  in  the  land  at  the 
date  of  such  contract.  '^  Whenever  it  is  intended  to  be  shown 
that  nothing  passed  by  a  grant,  by  reason  that  at  the  time 
there  was  a  possession  in  another  adverse  to  the  grantor,  the 
time  to  which  the  grant  is  to  relate,  is  the  time  when  the 
bargain  or  contract  for  the  sale  or  purchase  of  the  land  was 
finally  concluded  between  the  grantor  and  grantee,  and  con- 
sequently any  intermediate  adverse  possession  before  the  exe- 
cution of  the  conveyance,  which  is  the  technical  consumma- 
tion of  evidence  of  the  grant,  can  never  afiect  it."  See  the 
opinion  of  the  Court  in  Jackson  v.  Baymondy  supra.  This 
exposition,  it  seems  to  us,  is  correct,  and  if  the  act  of  the 
President  can  be  regarded  the  consummation  of  the  contract 
of  sale,  and  we  think  it  can,  the  defence  set  up  by  the  de- 
fendant is  not  maintainable.  Indeed  thia  branch  of  the  case 
presents  but  one  inquiry,  namely:  Did  the  ratification  of  the 
deed  render  it  valid  from  the  date  of  ita  execution  7  This 
question  is  answered  affirmatively  in  Doe  v.  Beardsley^  supra, 
and  that  decision  is,  in  our  judgment,  a  proper  construction 
of  the  act  of  Congress  to  which  we  have  referred.  Anderson 
V.  LewiSy  Freeman's  Miss.  E.,  p.  178.  We  are  advised  that 
the  reasoning  of  the  Court,  in  Murry  v.  Wooden,  17.  Wend, 
588,  is  to  some  extent  in  conflict  with  the  view  we  have  taken ; 
but  the  facts  of  the  case  are  essentially  different  from  the  one 
before  us,  and  we  are  not  inclined  to  follow  it. 

Per  Curiam. — The  judgment  below  is  affirmed,  with  costs. 

Case  ^  Morris,  for  the  appellant. 

W.  H.  Coombs,  for  the  appellees. 
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Smith  et  aL  v.  Pabks  et  aL 

HoBTOAOS — Instructions  to  Jury. — A  and  5,  being  the  owners  of 
a  certain  tract  of  land,  subscribed  the  same  to  the  D  railroad  com- 
pany. The  railroad  company  subsequently  conveyed  the  land  to 
E  and  J^,  who  afterwards  conveyed  the  same,  with  other  lands,  by 
deed  ia  fee,  absolute  on  its  face,  to  G,  who  died  leaving  the  plain- 
tiffs his  heirs  at  law.  A  witness  testified  that  E  and  /'had  con- 
tracted to  build  the  road,  and  in  '*  order  to  enable  them  to  raise 
money  and  go  on  with  the  work  G  had  indorsed  largely  for  them, 
and  the  lands  were  conveyed  to  him  to  indemnify  him  as  such  in- 
dorser.'*  UpoA  the  evideaoa  thus  adduced  the  Court  charged  as 
follows :  '^  The  defendants  insist  that  the  conveyance  by  E  and  F 
to  G,  the  ancestor  of  the  plaintiffs,  was  intended  only  as  a  mort^ 
gage  security,  and  was  for  that  purpose  made,  and  although  abso- 
lute on  its  face,  the  defendants  have  a  right  to  show  that  it  was 
intended  only  as  a  mortgage.  And  if  it  was  given  by  E  and  F  to 
Gf  to  secure  him  against  loss,  on  account  of  his  security  for  them» 
it  would  only  amount  to  a  mortgage,  and  if  only  a  mortgage,  the 
plaintiffs  can  not  recover  unless  they  were  purchasers  without  no- 
tice." 

Hcldy  that  the  instruction  thus  given  was  pertinent  to  the  issue,  con- 
sistent with  the  prooflt,  and  therefore  properly  given. 

APPEAL  from  the  Putnam  Circuit  Court. 

Davison,  J. — Mary  Smithy  Letitia  Sullivan^  Marcus  Smithy 
and  Mary  Love^  heirs  of  Oliver  H.  Smithy  deceased,  brought 
an  action  against  Parmenter  Parks,  Lucinda  Parks  And  Milton 
BiUy  to  recover  a  tract  of  land  in  Monroe  county.  The  com* 
plaint  is  in  the  usual  form.  At  the  instance  of  the  plaintiffs 
there  was  a  change  of  venue  to  the  Putnam  Circuit  Court, 
where  the  issues  were  tried.  There  was  a  verdict  for  the 
defendants,  upon  which  the  Court,  having  refused  a  new  trial, 
rendered  judgment,  &c. 

As  appears  by  the  records,  the  lands  in  controversy  were 
owned  by  Parks  and  Mite,  and  by  them  subscribed  to  the 
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Evansvillej  Indianapolis  and  Cleveland  Straight  Line  Bailroad 
Company.  This  Bubecription  was  made  August  the  11th,  1853^ 
and  was  upon  the  condition  that  the  road  should  be  perma- 
nently located  on  the  east  side  of  White  river,  within  one 
mile  of  the  line  run  between  Indianapolis  and  Spencer.  On 
the  12th  of  October^  1858,  the  board  of  directors  passed  a 
resolution,  whereby  it  was  resolved,  "that  the  road  be,"  and 
was  "thereby  permanently  located  on  the  line  previously  run 
from  Indianapolis  down  on  the  east  side  of  White  river,  on 
the  most  eligible  route  to  JEvansvUle,  inclusive.''  On  March 
the  23d,  1854,  Parks  and  wife,  and  Hite  and  wife,  conveyed 
the  land  to  the  railroad  company.  On  the  10th  of  Mayy 
1855,  the  board  passed  another  resolution,  whereby  it  was 
further  resolved,  "that  said  railroad  is''  and  was  thereby 
"  located  permanently  from  the  point  of  intersection  of  the 
line  from  Indianapolis^  at  JUartinsviUe^  to  Spencer^  in  Owen 
county,  by  crossing  White  river  below  Martinsville  and  run- 
ning on  the  west  side  of  the  river  from  the  crossing  to  Spen- 
cer.^' On  the  23d  of  JwZy,  1856,  the  railroad  company  con- 
veyed to  Willard  Carpenter  and  John  Lovcy  and  on  July  the 
26th,  1858,  Carpenter  and  Love^  by  deed  in  fee,  absolute  on 
its  face,  conveyed  the  same,  with  other  lands,  to  Oliver  JET. 
Smithj  who  died  in  March,  1859,  leaving  the  appellants,  who 
were  the  plainti£b,  his  heirs  at  law. 

James  Green,  a  witness,  testified  inter  alia,  that  ^^Love  and 
Carpenter  had  contracted  to  build  the  road,  a&d  in  order  to 
enable  them  to  raise  money  and  go  on  with  the  work,  Oliver 
H.  Smith  had  indorsed  largely  for  them,  and  the  lands  were 
conveyed  to  him  to  indemnify  him  as  such  indorser." 

Upon  the  testimony  thus  adduced  the  Court  charged  as 
follows:  "  The  defendants  insist  that  the  conveyance  by  Car* 
penter  and  Love  to  Oliver  S.  Smith,  the  ancestor  of  the  plain- 
tiffs,  was  intended  only  as  a  mortgage  security,  and  was  for 
that  purpose  made ;  and,  although  absolute  on  its  face,  the 
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defendants  have  a  right  to  ehow  that  it  was  intended  only  as 
a  mortgage.  And  if  it  was  given  by  Carpenter  and  Love  to 
Smith  to  secure  him  against  loss  on  account  of  his  surety  for 
them,  it  would  only  amount  to  a  mortgage,  and  if  only  a 
mortgage,  the  plaintiffs  can  not  recover  unless  they  were  pur- 
chasers without  notice." 

The  appellants  contend  that  the  charge  thus  given  was 
erroneous;  ^'that  the  deed  being  absolute  on  its  face,  and 
there  being  no  written  defeasance,  they  are  entitled  to  re- 
cover, notwithstanding  any  verbal  understanding  that  the 
land  should  be  held  as  an  indemnity." 

The  statute  concerning, mortgages,  sec.  1,  says:  '< Unless  a 
mortgage  specially  provide  that  the  mortgagee  shall  have 
possession  of  the  mortgaged  premises,  he  shall  not  be  enti- 
tled to  the  same."  2  B.  S.,  G.  k  H.,  p.  855.  Was  the  con- 
veyance in  this  case,  in  effect,  a  mortgage?  If  it  was  the 
plaintiffs  were  not  entitled  to  recover  in  this  action.  But  it 
is  argued  that  the  section,  to  which  we  have  referred,  relates 
alone  to  mortgages  which  are  such  on  their  face.  We  are 
Bot  inclined  to  adopt  that  construction.  Anterior  to  the 
statute  relative  to  mortgages  now  in  force,  it  was  often  de- 
cided that  deeds  for  the  conveyance  of  real  estate  uncondi- 
tional iu  their  terms  might  be  shown  to  be  intended  by  the 
parties  as  mortgages.  Blair  v.  Bass,  4  Blackf.  589 ;  Hayxcorth 
T.  WcrthingtoTij  5  id.  861.  And  the  same  principle  has  been 
recognized  in  this  Court  since  the  adoption  of  the  code. 
Wheeler  v.  Rustin^  19  Ind.  884.  The  statute  uses  the  term 
"mortgage,"  and  we  are  to  look  to  the  common  law  for  a 
definition  of  that  "term."  By  that  law  conveyances,  though 
absolute  upon  their  face,  if  given  as  security  for  a  debt,  are 
declared  to  be  mortgages.  If  or  do  we  perceive  anything  in 
the  statute  in  conflict  with  the  position  that  a  deed  uncondi- 
tional in  its  terms,  may  be  shown  to  be  in  effect  a  mortgage, 
and  as  such  be  subject  to  the  ordinary  process  of  foreclosure. 
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True^  prior  to  tbe  existing  rules  of  pleading  and  practice, 
actions  of  this  sort  would  have  been  deemed  strictly  actions 
at  law,  and  defendants  could  not  have  availed  themselves  of 
the  defence  now  set  up.  But  all  distinction  between  actions 
at  law  and  suits  in  equity  has  been  abolished;  2  R.  8.,  G.  ft 
H.,  p.  33 ;  and  hence  there  seems  to  be  no  reason  why  the 
defence  in  question  should  not,  in  this  case,  be  held  available. 
Indeed,  there  is  an  express  provision  of  the  statute  which,  in 
actions  for  the  recovery  of  real  property,  authorize  every  de- 
fence that  the  defendant  may  have,  either  legal  or  equitable, 
to  be  given  in  evidence  under  the  general  denial.  2  R.  S.,  G. 
&  H.,  p.  283 ;  Vail  v.  SaUoUy  14  Ind.  844.  The  evidence  con- 
clusively shows  that  the  deed  executed  to  Smithy  the  ancestor 
of  the  plaintifi's,  was,  in  point  of  law,  a  mortgage  only,  and 
being  so  it  constituted  an  effective  bar  to  the  action,  because 
the  defendants  had  a  right  as  against  these  plaintiffs  to  pos- 
sess the  property  until,  as  a  mortgage,  it  was  foreclosed.  The 
instruction,  therefore,  was  pertinent  to  the  issue  and  consist- 
ent with  the  proofs,  and  was  therefore  properly  given.  Other 
points  are  made  and  discussed  by  the  parties;  but,  as  the 
view  we  have  taken  at  once  shows  that  the  action  to  recover 
possession  of  the  land  is  not  maintainable,  they  will  not  be 
noticed. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 

Thos.  A,  SendrickSj  J.  E.  McDonald^  A.  i.  JRoache  and  2). 
McDonald^  for  the  appellants. 

Franklin  ^  Hester^  for  the  appellees. 
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Pleading — Estoppel. — Suit  by  A  against  ibe  T  railroad  company 
for  tbe  assessment  of  damages,  on  account  of  tbe  taking  by  tbe 
company  for  tbe  use  of  ber  road,  of  a  lot  in  B^  belonging  to  A, 
Tbe  siztb  paragrapb  of  tbe  answer  alleged  tbat  in  tbe  year  1852, 
one  C  being  in  possession  of  tbe  lot,  and  claiming  tbe  ownersbip 
tbereof,  witb  tbe  full  knowledge  of  A,  died,  leaving  a  widow  and 
minor  beirs ;  tbat  one  D  was  appointed  by  tbe  proper  Court  guar- 
dian of  said  beirs,  wbo  filed  bis  petition  in  tbe  E  Court  of  Com- 
mon Pleas,  for  tbe  sale  of  tbe  interest  of  said  beirs  in  tbe  lot  in 
question,  procured  an  order  of  sale,  sold  tbe  lot  to  tbe  defendant  at 
its  full  appraised  value,  reported  tbe  sale  to  tbe  Court,  wbicb  was 
approved;  tbat  ihe  defendant  paid  tbe  purcbase  money  in  full; 
tbat  a  deed  was  ordered,  executed  and  approved  by  tbe  Court;  tbat 
D  afterwards  made  a  final  settlement  of  bis  said  trust,  and  obtained 
a  discbarge  tberefrom;  tbat  afterwards  ^,  wbo  was  tbe  grandfatber 
of  aaid  minor  cbildren,  baving  knowledge  of  tbe  facts,  and  for  tbe 
purpose  of  procuring  tbe  full  proceeds  of  said  sale  for  said  cbil- 
dren, made  a  voluntary  application  for  tbeir  guardiansbip,  and  on 
tbe  day  of  bis  appointment  brougbt  suit,  as  sucb  guardian,  against 
i),  on  bis  bond,  setting  out  tbe  sale  and  tbe  receipt  by  D  of  tbe 
purcbase  money,  alleging  tbe  failure  to  pay  over  tbe  full  amount 
«o  received,  and  asking  a  judgment  for  1,500  dollars,  wbicb  tbe 
company  insisted  was  an  affirmation  of  tbe  judicial  sale,  and 
estopped  A  from  maintaining  bis  suit. 

Heldj  tbat  tbe  said  paragrapb  was  not  good  as  a  plea  in  estoppel,  be*- 
cause  it  did  not  sbow  tbat  tbe  T  railroad  company  purcbased  tbe 
lot,  or  paid  tbe  consideration  tberefor,  on  tbe  faitb  of  some  act  or 
statement  of  ^ ,  or  of  bis  silence  under  circumstances  tbat  required 
bim  to  speak  and  disclose  bis  title,  nor  any  act  of  said  A  subse* 
quent  to  sucb  purcbase,  wbicb  amounted  to  a  ratification  of  tbe 
sale  made  by  D. 

Continuance. — An  affidavit  for  a  continuance  stated  tbat  F  would 
testify  tbat  A  sold  tbe  lot  in  question  to  G,  by  title  bond,  and  gave 
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possession ;  that  G  transferred  the  bond  and  the  possession  to  Q 
who  settled,  satisfied  and  fully  discharged  the  full  amount  of  the 
purchase  money  to  A;  that  at  the  time  of  the  sale  of  the  lot  to  the  T 
company  A  was  absent  from  the  State,  and  his  wife,  if,  was  in^ 
constituted  agent,  haTing  full  authority  from  him  to  attend  to  and 
manage  all  his  business;  that  she  had  full  knowledge  of  the  said 
sale,  and  of  the  payment  by  the  company  of  the  purchase  money, 
and  was,  at  the  time,  consulted  by  the  agents  of  the  company  as  to 
the  title  of  (7,  and  set  up  no  claim  for  J.,  but  by  her  conduct,  ac- 
tions and  representations  induced  said  agents  to  beliere  that  A 
could  set  up  no  claim  to  the  said  lot;  and  that  relying  upon  such 
silence,  conduct  and  representations,  the  company  made  the  pur- 
chase and  paid  the  money,  &c.;  that  F  was  colonel  of  the  85th 
regiment  in  active  service,  and  was  then  in  the  State  of  Tennessee  ; 
and  that  his  deposition  had  not  been  taken,  because,  for  more  th^n 
six  months,  he  had  been  moving  from  place  to  place  in  the  dis- 
charge of  his  military  duties,  so  that  the  defendant  could  have  no 
assurance  that  he  would  remain  at  any  one  place  sufficiently  long 
to  give  reasonable  notice  to  the  plaintiff,  &c. 
Held^  that  as  there  was  a  paragraph  of  an  answer,  if  not  more  than  one, 
under  which  the  proposed  evidence  would  seem  to  have  been  legiti* 
mate,  the  continuance  should  have  been  granted. 

APPEAL  from  the  Vigo  Circuit  Court. 

WoRDEN,  J. — Complaint  by  Norman  against  the  company 
for  tho  assessment  of  damages,  on  account  of  the  taking  by 
the  company,  for  the  use  of  her  road,  of  a  lot  in  Terre  Haute 
belonging  to  the  plaintiff.  The  proceedings  were  had  under 
the  act  of  1855  providing  for  such  assessment.  1  G.  &  H. 
528-9.    Issue,  trial,  finding  and  judgment  for  tlio  plaintiff. 

A  demurrer  was  sustained  to  the  6th  paragraph  of  the 
answer.  That  paragraph  alleged  the  following  facta:  That 
in  the  year  1852  one  Lewis  P.  SchooveCy  being  in  possession  of 
.the  lot  and  claiming  the  ownership  thereof,  with  the  full 
knowledge  of  Norman^  died,  leaving  a  widow  and  minor 
heirs;  that  one  John>  Sibley  was  appointed  by  the  proper 
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Court  guardian  for  said  heirs,  'who  filed  his  petition  in  the 
Vigo  Court  of  Common  Pleas  for  the  sale  of  the  interest  of 
said  heirs  in  the  lot  in  question,  procured  an  order  of  sale, 
sold  the  lot  to  the  defendant  at  the  full  appraised  value,  re- 
ported the  sale  to  the  Court  which  was  approved;  that  the 
defendant  paid  the  purchase  money  in  full;  that  a  deed  was 
ordered  and  executed,  and  approved  by  the  Court;  that 
said  guardian  afterwards  made  a  final  settlement  of  his  said 
trust  and  obtained  a  discharge  therefrom;  that  afterwards 
the  said  plaintiff,  who  was  the  grandfather  of  said  minor 
children,  having  knowledge  of  the  facts,  and  for  the  purpose 
of  procuring  the  full  proceeds  of  said  sale  for  said  children, 
made  a  voluntary  application  for  their  guardianship,  and  on 
the  day  of  his  appointment  brought  suit,  as  such  guardian, 
against  Sibley  on  his  bond,  setting  out  the  sale  and  the  re* 
ceipt  by  Sibley  of  the  purchase  money,  alleging  a  failure  to 
pay  over  the  full  amount  so  received,  and  asking  a  judgment 
for  1500  dollars,  which  the  company  insists  is  an  affirmation 
of  the  judicial  sale,  and  an  estoppel  of  Norman  in  this  suit. 

It  is  claimed  by  the  appellant  that  the  facts  thus  alleged 
should  estop  the  plaintiff  to  maintain  this  proceeding,  and 
consequently  that  error  was  committed  in  sustaining  the  de* 
murrer. 

We  are  of  opinion  that  the  facts  pleaded  do  not  constitute 
an  estoppel.  It  may  be  admitted  that  a  party  who  has  ex- 
pressly, or  by  his  acts,  waived  his  title  to  property,  will 
be  estopped  from  asserting  it  against  a  party  who  has  invested 
his  money  on  the  faith  of  such  waiver.  Laney  v.  Laney^  4 
Ind.  150;  Gatling  v.  Rodman^  6  Ind.  289. 

But  to  constitute  an  estoppel  inpaiSy  it  may  be  stated  as  a 
general  proposition  that  the  party  to  be  estopped  must,  either 
by  himself  or  some  one  authorized  to  act  for  him,  have  done 
some  act,  or  made  some  statement,  or  remained  silent  under 
circumstances  that  required  him  to  speak,  on  the  faith  of 
Vol.  XXII.- 
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which  act,  statement  or  silence  the  other  party  has  been  in- 
duced to  invest  his  money  or  change  his  position.  Beach  v. 
Mitchell,  14  Ind.  897;  Carter  v.  Harris,  16  Ind.  887;  Bay  v. 
McMurtry,  20  Ind.  307. 

The  pleading  here  does  not  show  that  the  defendant  pur- 
chased the  lot,  or  paid  the  consideration  therefor,  on  the 
faith  of  any  act  or  statement  of  the  plaintiff,  or  of  his  silence 
under  circumstances  that  required  him  to  speak  and  disclose 
his  title.  All  that  the  plaintiff  has  done  which  has  the  sem- 
blance of  a  waiver  of  his  title  has  been  done  since  the  de- 
fendant made  the  purchase  and  paid  for  the  lot.  The  case  of 
Wiseman  v.  Macy,  20  Ind.  239,  cited  by  the  counsel  for  the 
•appellant,  does  not  sustain  the  pleading  in  question.  On  the 
contrary  it  harmonizes  with  the  proposition  above  stated. 
In  that  case  a  widow,  entitled  to  dower  in  the  half  of  a  cer- 
tain  lot,  was  the  guardian  of  her  child,  who  owned  the  inher- 
itance. Under  an  order  of  the  Probate  Court  she,  as  such 
guardian^  sold  the  entire  half  lot,  received  the  purchase 
money  and  made  a  deed,  without  reserving  or  disclosing  her 
right  of  dower,  the  purchaser  being  ignorant  thereof.  She 
was  held  to  be  estopped  from  afterward  setting  up  her  right 
of  dower.  Her  conduct  in  selling  the  entire  half  lot  without 
reservation  or  disclosure  of  her  interest,  brings  the  case  very 
clearly  within  the  proposition  stated. 

But  there  is  a  class  of  cases  in  which  it  is  held  that  an 
estoppel  may  arise  upon  matter  that  transpires  after  the  pur- 
chase, and  on  the  faith  of  which  the  purchaser  did  not  make 
his  investment.  Thus,  if  one's  land  be  sold,  either  by  an 
authorized  agent,  or  under  color  of  judicial  proceedings  or 
other  authority  of  law,  and  he  afterwards  receive  the  pro- 
ceeds of  the  sale,  or  a  part  thereof,  knowing  the  facts,  he  is 
held  to  be  estopped  from  disputing  the  validity  of  the  sale.  ^ 
Smith  V.  Warden,  19  Penn.  S.  R.  424;  The  State  v.  Stanley,  lA^ 
Ind.  409.    The  case  of  Smith  v.  Warden  was  thus :    A  man 
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died  owing  a  debt,  and  leaving  heirs  and  some  land.  A  judg- 
ment was  recovered  against  bis  administrator  for  the  debt,  but 
the  heirs  were  not  made  parties.  On  this  judgment  the  land 
was  sold.  It  was  held  that  although  no  title  passed  by  the  sale 
because  the  heirs  were  not  parties,  yet  one  who  received  her 
portion  of  the  surplus  after  paying  the  debt  was  estopped  to 
dispute  the  validity  of  the  sale.  In  the  case  of  The  State  v. 
Stanley,  the  school  land  of  the  inhabitants  of  a  township  had 
been  sold  by  the  proper  officer.  The  inhabitants  had  received 
the  proceeds,  which  had  been  applied  to  the  purposes  intended 
by  the  original  grant  of  the  land  to  the  inhabitants  of  the 
township.  They  were  held  estopped  to  dispute  the  validity 
of  the  sale.  But  in  these  cases  the  land  was  sold  as  the  land 
of  the  parties  held  to  be  estopped  by  the  receipt  of  the  pro- 
ceeds, and  the  proceeds  were  received  in  virtue  of  such  origi- 
nal ownership. 

The  estoppel  would  only  seem  to  preclude  a  party  from 
contesting  the  validity  of  proceedings  whereby  the  title  of 
Buch  party  is  transferred,  or  attempted  to  be  transferred,  to 
the  purchaser.  / 

Where  a  sale  and  conveyance  do  not  profess  or  attempt  to 
transfer  any  title  from  a  person,  who  afterwards  receives  the 
proceeds  in  virtue  of  some  other  claim  to  them  than  as  the 
original  owner  of  the  land,  it  is  difficult  to  see  on  what  sub- 
stantial ground  he  can  be  held  estopped,  by  such  receipt,  from 
setting  up  his  own  title;  a  title  never  attempted  to  be  trans- 
ferred. 

If  it  be  said  that  by  such  receipt  of  the  proceeds,  the  party 
receiving  them  ratifies  the  sale,  it  may  perhaps  be  success- 
fully answered  that  a  ratification  only  makes  good  that  which 
purports  to  have  been  done;  and  as  the  sale  in  such  case  does 
not  purport  to  divest  the  party  thus  receiving  the  proceeds 
of  his  title,  his  ratification  of  such  sale  can  not  have  that 
efiTect. 
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But  the  law  on  the  subject  of  ratifying  that  which  has  been 
done  by  another,  has  no  application  whatever  to  such  case, 
and  therefore  can  not  furnish  a  basis  on  which  to  rest  an 
estoppel.  It  is  undoubtedly  true  that  a  man  may  ratify  an 
act  done  for  him  or  in  his  name,  although  done  without  pre- 
vious authority,  and  such  ratification. makes  the  act  as  valid 
and  as  binding  upon  him  as  if  done  with  his  previous  author* 
ity.  Commercial  Bank  of  Buffalo  v.  Wdrreriy  15  N.  T.  677. 
But  this  principle  only  applies  where  the  act  was  done  for  or 
in  the  name  of  the  party  who  thus  makes  it  good  by  way  of 
ratification.  Wilson  v.  7\cmmanj  46  E.  C.  L.  285.  In  that 
case  the  Court  say,  ^^that  an  act  done  for  another,  by  a  per- 
son not  assuming  to  act  for  himself,  but  for  such  other  per- 
son, though  without  any  precedent  authority  whatever,  be- 
comes the  act  of  the  principal  if  subsequently  ratified  by  him, 
is  the  known  and  established  rule  of  the  law.  In  that  case 
the  principal  is  bound  by  the  act,  whether  it  be  for  his  detri- 
ment or  his  advantage,  and  whether  it  be  founded  on  a  tort 
or  on  a  contract,  to  the  same  extent  as  by  and  with  all  the 
consequences  which  follow  from  the  same  act  done  with  his 
previous  authority.  Such  was  the  precise  distinction  taken 
in  the  year-book,  7  Hen.,  4  fo.  85,  that  if  the  bailiff  took  the 
heriot,  claiming  property  in  it  himself,  the  subsequent  agree- 
ment of  the  lord  would  not  amount  to  a  ratification  of  his 
authority  as  bailiff  at  the  time;  but  if  he  took  it  at  the  time 
as  bailiff  of  the  lord,  the  subsequent  ratification  by  the  lord 
made  him  bailiff  at  the  time.  In  the  case  of  The  Farmer's 
Loan  and  Trust  Co.  v.  Walworth^  1st.  N.  Y.  488,  444,  the 
Court  say,  in  speaking  of  the  case  of  Wilson  v.  Tummanj 
supray  *^It  is  undoubtedly  a  general  rule,  as  was  said  in  that 
case,  that  a  man  can  not  adopt  an  act  which  was  neither  done 
for  him,  nor  in  his  name. 

The  case  of  Heath  v.  Clinton^  12  M.  &  W.  681,  is  a  strong 
one  to  show  that  a  man  can  not  ratify  an  act  which  was  not 
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done  for  him  or  in  his  name.  There  were  three  executors  of 
an  estate.  Two  of  them  made  a  contract  with  a  third  per- 
son, in  their  own  names,  for  the  collection  of  rents  due  the 
estate.  It  was  held  that  an  action  would  not  lie  against  such 
third  person  for  rents  thus  collected  by  him,  in  the  name  of 
the  three  executors,  unless  it  was  shown  that  the  contract 
was  made  on  behalf  of  all  the  executors,  and  not  on  behalf 
of  the  two  only  who  made  the  contract.  Parke,  B.,  in  deliv- 
ering the  judgment  of  the  Court,  says:  '^But  then  it  was 
agreed  that  although  the  contract  was  with  two  only,  the 
third  executor  might  adopt  it,  and  all  three  sue  upon  it;  and 
it  is  clear  that  he  might  have  done  so  if  the  two  had  employ- 
ed the  defendant,  and  the  defendant  had  contracted  with  them 
on  their  own  account,  and  as  agents  for  the  third  executor, 
on  the  principle  expressed  in  the  legal  maxin,  omnis  ratihabi- 
Ho  retrotrahitur  et  mandatur prior  aequiparatur.  But  if  the 
contract  was  with  the  two  on  their  own  account  only,  they 
could  not;  for  to  such  a  case  the  maxim  does  not  apply." 

In  1  Am.  Lead.  Ca.,  8d  ed.,  p.  572,  the  rule  deducible  from 
the  authorities  is  thus  stated:  ^^And  though  to  be  capable 
of  ratification,  an  act  mnst  have  been  done  for,  or  on  behalf 
of,  the  principal,  yet  it  is  not  necessary  that  any  relation  of 
agency  shonld  previously  have  existed ;  for  if  a  perfect  stran- 
ger assumes  to  act  for  a  party  the  latter  may  adopt  his  agency 
with  an  efiect  equivalent  to  a  previous  authority." 

Now,  applying  the  doctrine  to  the  case  before  us,  it  is  clear 
that  Norman  can  not  be  divested  of  the  title  on  the  ground 
of  ratification,  for  the  sale  by  the  guardian  was  not  an  act 
which  he  could  ratify;  the  guardian  was  not  acting  for  him 
nor  professedly  selling  his  land.  Had  the  land,  either  by  a 
judicial  or  a  private  sale,  been  sold  as  the  land  of  Norman^ 
there  would  have  been,  perhaps,  snch  an  acting  on  his  behalf 
as  would  have  made  the  transaction  susceptible  of  a  ratifica- 
tion by  him. 
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We  have  thus  far  considered  the  case  as  if  Norman  had 
actually  received  the  money  as  sach  guardian,  instead  of 
having  sued  for  it  merely.  And  aside  from  the  consideration 
already  stated,  there  is  another  ground  on  which  it  is  clear 
that  he  would  not  he  estopped  if  he  had  received  the  money. 
It  is  assumed  hy  the  counsel  for  the  appellant  th^t  Norman* s 
claim  of  the  money  as  such  guardian  is  totally  inconsistent 
with  his  claim  of  title  to  the  lot,  and  that  the  maxim,  ^'he  is 
not  to  be  heard  who  alleges  things  contradictory  to  each 
other,"  should  be  applied  to  him.  The  law,  it  is  said,  in  the 
figurative  vernacular  of  Lord  Kenyon^  does  not  permit  a  man 
^^to  blow  hot  and  cold"  in  reference  to  the  same  transaction. 

But  is  there  really  any  inconsistency  in  the  two  claims? 
We  think  not. 

There  is  no  warranty  of  title  in  judicial  sales.  Morgan  v. 
FencheTy  1  Blackf.  10,  and  notes.  If  or  in  private  sales  of  land 
unless  there  are  covenants  of  warranty.  Laughery  v.  Mc- 
Lean,  14  Ind.  106;  Johnson  v.  Houghton^  19  Ind.  859.  Sibley ^ 
the  former  guardian,  was  not  liable  to  refund  the  purchase 
money  to  the  defendant  in  the  case  of  an  eviction  by  a  para- 
mount title.  If  he  had  any  money  in  his  hand  arising  from 
the  sale,  unaccounted  for,  his  former  wards  were  entitled  to 
it,  and  he  was  both  morally  and  legally  bound  to  pay  it  to 
them.  He  can  not  be  heard  to  say  that  he  should  not  account 
to  them  for  the  money  on  account  of  the  failure  of  title. 
The  wards  were  entitled  to  the  money  although  the  title  failed, 
as  the  purchaser  bought  such,  and  only  such  title  as  they 
had.  Norman^  as  their  guardian,  had  a  right  to  sue  for  and 
receive  the  money  from  Sibley,  the  former  guardian.  Such 
suit,  and  the  receipt  of  the  money,  does  not  affirm  on  behalf 
of  Norman  that  any  title  had  passed  by  the  sale.  He  had  a 
right  to  receive  the  money  whether  any  title  passed  or  not. 
Hence  there  is  no  inconsistency  whatever  in  his  claim  of  the 
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money  and  his  claim  of  title  to  the  lot.  The  demurrer  was 
correctly  Bustaiued. 

Before  the  trial  the  defendants  moved  for  a  continuance, 
and  filed  the  affidavit  of  William  U.  Hendricks  in  support 
of  the  motion.  The  motion  was  overruled,  and  exception 
taken. 

The  affidavit  states  that  CoL  JBaird  would  testify  that  Nor^ 
man  sold  the  lot  in  question  to  one  Ganier  by  title  bond,  aud 
gave  him  possession;  that  Ganier  transferred  the  bond  and 
the  possession  to  Schoovee^  who  settled,  satisfied,  and  fully 
discharged  the  full  amount  of  the  purchase  money  to  Nor- 
man; that  at  the  time  of  the  sale  of  the  lot  to  the  company 
Norman  was  absent  from  the  State,  and  his  wife,  Matilda, 
was  his  constituted  agent,  having  full  authority  from  him  to 
attend  to  and  manage  all  his  business;  that  she  had  full 
knowledge  of  the  said  sale  and  of  the  payment  by  the  com- 
pany of  the  purchase  money,  and  was  at  the  time  consulted 
by  the  agents  of  the  company  as  to  the  title  of  the  said  Schoo^ 
veCj  and  set  up  no  claim  for  Norman,  but  by  her  conduct,  ac- 
tions and  representations  induced  said  agent  to  believe  that 
Norman  could  set  up  no  claim  to  the  said  land,  and  that  rely- 
ing upon  such  silence,  conduct  and  representations,  the  com* 
pany  made  the  purchase  and  paid  the  money;  that  JBaird  is 
colonel  of  the  85th  regiment,  in  active  service,  and  is  now  in 
the  State  of  Tennessee,  and  that  his  deposition  has  not  been 
taken,  because  for  more  than  six  months  he  has  been  moving 
from  place  to  place  in  the  discharge  of  his  military  duties,  so 
that  defendant  could  have  no  assurance  that  he  would  remain 
at  any  one  place  sufficiently  long  to  give  reasonable  notice 
to  the  plaintiff.  And  that  Cruft  would  testify  that*  he  was 
President  and  acted  for  the  company  in  the  purchase  of  the 
lot,  and  was  familiar  with  all  the  facts;  that  he  would  testify 
as  to  the  sale  by  Norman  to  Ganier  of  the  lot  by  title  bond, 
by  Ganier  to  Schoovee,  and  the  full  payment  of  the  purchase 
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money  by  Schoovee  to  Norman;  that  before  the  purchase  by 
the  company  Cru/t  asked  Mrs.  Norman^  who  was  the  aeent 
of  the  plaintiff,  whether  Norman  had  any  interest  in  the  lot, 
and  that  she  then  said  that  he  had  no  interest  in  the  lot,  and 
induced  him,  upon  the  said  representations,  to  buy  the  lot 
for  defendant;  that  Cruft  has  been  for  the  last  six  months 
in  the  active  service  of  the  United  States^  in  the  State  of  Ten- 
nessee. That  affiant  believes  the  facts  stated  to  be  true,  and 
that  defendant  was  unable  to  prove  such  facts  by  any  other 
witness  whose  testimony  could  be  so  easily  procured ;  that 
defendant  has  not  been  able  to  take  the  deposition  of  Cruftf 
for  the  reason  that  he  has  been  engaged  in  the  active  opera- 
tions in  the  field,  and  changing  about  from  point  to  point  in 
the  States  of  Kentucky  find  Tennessee^  and  that  he  expected  to 
have  depositions  of  both  witnesses  at  the  next  termt)f  Court. 

There  was  a  paragraph  of  an  answer,  if  not  more  than 
one,  under  which  the  proposed  evidence  would  seem  to  have 
been  legitimate,  and  we  think  the  contiuance  should  have 
been  granted.  We  have  no  brief  for  the  appellee  and  are 
not  advised  on  what  ground  the  continuance  was  refused. 
We  see  no  substantial  objection  to  the  affidavit,  and  think 
that  a  case  was  presented  that  entitled  the  defendant  to  a 
continuance  to  enable  her  to  procure  the  evidence  mentioned. 
For  the  refusal  of  the  continuance  the  judgment  will  have  to 
be  reversed. 

Per  Curiam. — The  judgment  is  reversed,  with  costs. 

Ballard  Smithy  for  the  appellant 
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Plsading — Complaint — Dkmubrer. — ^Where  a  pleading  is  founded 
on  a  written  instrument,  the  original  or  a  copy  must  be  filed  with 
it;  and  if  the  original  or  a  copy  is  not  so  filed,  the  defect  may  be 
reached  by  a  demurrer. 

Pbagtice. — In  order  that  the  Court  may  know  that  a  written  instru- 
ment is  filed  with  the  pleading,  as  constituting  the  foundation  of 
the  particular  action,  it  must  be  identified  by  reference  to  it,  and 
making  it  an  exhibit  in  that  pleading. 

Samb. — A  failure  to  deny,  under  oath,  the  execution  of  an  instrument 
that  does  not  show  an  apparent  execution  on  its  face,  is  not  an  ad- 
mission of  its  execution. 

Samb-t-Special  Finding. — A  special  finding  must  be  in  writing  so 
that  an  exception  may  be  taken  ;  and  it  must  be  filed  with  the  clerk, 
so  that  he  can  enter  it,  and  the  exception  to  it,  of  record.  And  aa 
evidence  of  its  genuineness  to  an  appellate  Court,  it  should  be 
signed  by  the  judge,  or  incorporated  in  a  bill  of  exceptions  signed 
by  him. 

Action. — A  policy  of  insurance,  which  has  not  been  executed,  will 
not  support  an  action ;  but  if  there  was  a  valid  agreement  to  in- 
sure  and  to  issue  a  policy,  an  action  may  be  brought  upon  such 
agreement. 

PoLiOT  OF  Insttbance — ExBOUTiON  OF. — It  was  necessary  to  a  com- 
plete execution  of  the  policy  of  insurance,  in  this  case,  that  it 
should  be  signed  by  the  President  and  Secretary,  and  countersigned 
by  the  agent. 

Habine  Policy — Covenant  in. — ^Where,  in  a  policy  of  insurance  on 
a  vessel,  there  is  a  stipulation  *Hhat  the  master  and  crew,  so  soon 
as  practicable  after  the  disaster  and  the  property  is  secured  or  re- 
eovered,  shall  repair  to  the  nearest  convenient  notary,  and  there 
make  a  protest  setting  forth  the  cause  of  said  disaster  as  near  as 
practicable,  and  the  extent  of  the  damage,''  such  stipulation  is  a 
binding  condition,  upon  the  insured,  and  must  be  performed  to  en- 
title him  to  recover. 

Saxs — Excess  fobNon-Pebfobmancs. — ^Neither  the  want  of  knowl- 
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edge  of  the  master  and  crew  that  the  vessel  was  insured,  nor  the 
casual  remark  of  the  agent  of  the  insurance  company,  before  the 
policy  was  issued,  that  if  the  owner  insured  he  would  send  him, 
the  master,  word,  which  he  failed  to  do,  will  excuse  the  performance 
of  such  stipulation. 

Same — Waivee  op  Pebfo&mange. — The  simple  direction  of  such 
agent,  to  one  of  the  crew,  to  go  before  an  officer  and  make  a  pro- 
test, &c.,  is  not  a  waiver  of  the  legal  right  of  the  company  to  a 
legal  protest  in  the  case. 

Practice  in  Supreme  Court — Certiorari. — A  certiorari  where  the 
alleged  defect  does  not  appear  upon  the  face  of  the  record,  and  the 
application  alleging  it  is  not  verified,  will  not  be  granted ;  nor,  as 
a  general  rule,  after  a  cause  has  been  decided. 

APPEAL  from  the  Dearborn  Circuit  Court, 
Perkins,  J. — The  appellee  sued  the  appellant  upon  a  com- 
plaint in  two  paragraphs. 

The  first  paragraph  avers  that  on  the  11th  day  of  OetobeVj 
1859,  the  appellee  was  the  owner  of  a  certain  flat-boat  called 
the  "No.  One/*  lying  in  the  Ohio  river  at  the  port  of  Aurora^ 
in  Dearborn  county,  State  of  Indiana,  which  was  loaded  with 
a  cargo  of  one  hundred  and  forty  tons  of  hay,  of  the  value 
of  2500  dollars,  the  property  of  the  appellee:  that  the  boat, 
80  loaded,  was  properly  manned  and  equipped  for  a  voyage 
to  the  port  of  New  Orleans,  and  that  afterwards,  at  that  date, 
at  said  county  and  State,  the  appellant,  by  A,  Andrews,  her 
authorized  agent  for  the  city  of  Aurora,  said  county,  at  the 
request  of  the  appellee,  in  consideration  of  the  sum  of  126 
dollars,  paid  to  the  appellant  by  the  appellee,  did  insure  the 
cargo  of  said  flat-boat  in  the  sum  of  2100  dollars,  from  said 
port  of  Aurora  to  said  port  of  New  Orleans,  against  the  perils 
of  the  river,  jettisons,  enemies,  &c.,  and  that  said  appellant, 
by  her  said  agent,  issued  to  the  appellee  a  policy  of  insurance 
for  said  risk,  which  policy  is  filed  with  the  complaint,  and  is 
made  part  thereof;  that  said  boat  and  cargo,  properly  manned 
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and  equipped,  on  the  day  and  year  aforesaid,  left  the  port  of 
Aurora  for  the  port  of  New  Orleans^  and  that  said  boat,  with 
said  cargo,  manned  and  equipped  as  aforesaid,  proceeded  on 
said  voyage  to  a  place  in  the  Mississippi  river  called  Cypress 
Bendj  when  said  boat  was  wrecked  and  lost  by  a  peril  of  the 
river,  to- wit:  a  very  high  wind  forced  and  blew  said  boat 
upon  a  snag^  whereby  she  was  sank  and  her  cargo  damaged 
and  lost,  of  which  the  appellant  had  due  notice  on  the  first 
day  of  December^  1859,  and  formal  protest  was  delivered  to 
defendant  on  the  17th  day  of  January,  1860;  concluding 
with  an  averment  of  damage  in  the  sum  of  8000  dollars ;  a 
request  tolhe  appellant  to  pay  the  amount  of  the  insurance^ 
2100  dollars;  a  refusal,  and  a  prayer  for  judgment. 

The  second  paragraph  is  substantially  the  same  as  the  first, 
with  some  additional  averments;  that  the  length  of  the  boat 
was  about  one  hundred  and  twenty  feet,  and  the  width  eigh- 
teen feet;  that  her  rigging  consisted  of  two  sets  of  sweeps, 
one  set  of  side  sweeps  consisting  of  three,  and  one  set  of  end 
sweeps  consisting  of  two,  called  a  steering  oar  and  gouger, 
two  good  and  sufficient  wrought  iron  anchors  and  gougers, 
two  check  posts  and  one  check  line  one  hundred  and  fifty 
feet  long;  that  the  boat  was  manned  with  six  competeat 
hands,  and  Charles  BuffingtoUy  her  master  and  pilot,  and  that 
her  draught  of  water  was  thirty-six  inches,  and  no  more;  that 
on  said  11th  day  of  October,  1859,  the  appellee  applied  to  the 
appellant  at  said  port  of  Aurora  for  said  insurance,  and  that 
appellant,  by  said  Andrews,  her  agent  at  said  port,  examined 
said  boat,  cargo,  rigging  and  equipments,  and  being  satisfied 
therewith,  by  her  agent,  issued  said  policy. 

That  said  snag  stove  a  hole  in  the  side  of  said  boat  below 
the  water  line,  and  the  boat  immediately  sank;  that  the  dis- 
aster occurred  on  the  15th  day  of  November,  1859,  and  that 
the  pilot  and  hands  of  the  boat,  with  the  assistance  of  the 
crew  of  the  steamboat  Walsh,  immediately  proceeded  to  save 
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the  cargo^  and  did  save  in  good  condition  forty-eight  tons, 
one  thousand  seven  hundred  and  sixty  pounds  of  hay,  in  two 
hundred  and  fifty -seven  bales;  and  also  five  tons,  eight  hun- 
dred and  sixty  pounds  of  hay,  twenty-seven  bales,  in  a  dam- 
aged condition ;  being  damaged  in  the  sum  of  fifty  per  cent. 
That  the  residue  of  the  cargo,  ninety-five  tons,  fourteen  hun- 
dred and  eighty  pounds,  was,  by  the  disaster,  totally  and 
wholly  lost. 

That  the  master  and  pilot  of  the  flat-boat  immediately 
shipped  the  hay  so  saved  to  the  port  of  New  Orleans^  on  the 
steamboat  Walshy  in  charge  of  Walser^  one  of  the  hands  of 
the  flat-boat. 

The  paragraph  sets  out  the  expense  of  saving,  shipping, 
Jbc.,  the  hay,  amounting  to  652  dollars  and  22  cents ;  that  the 
appellant  had  due  notice  of  the  loss,  to-wit:  on  the  1st  day 
of  December^  1859,  and  that  on  the  17th  day  of  Janiiary,1860, 
the  appellee  caused  a  protest  of  the  loss  to  be  duly  made  and 
delivered  to  the  agent  of  the  appellant  at  Aurora^  Indiana^ 
and  at  the  same  time  delivered  the  agent  an  account  current 
of  the  sales  of  the  hay,  and  the  freight  and  expenses  thereon. 

That  at  the  time  of  the  disaster  the  freight  and  expense  of 
running  said  cargo  to  New  Orleans  had  been  incurred  by  the 
appellee. 

Prayer  of  judgment,  Ac,  &c. 

The  policy  sued  on  is  set  out  in  the  record.  To  the  first 
paragraph  of  the  complaint  a  demurrer  was  sustained,  and 
it  was  amended,  and  the  amended  paragraph  is  set  out  in  the 
record.  It  was  demurred  to  upon  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  but  the 
demurrer  was  overruled  and  the  appellant  excepted. 

The  appellant  demurred  to  the  second  paragraph  of  the 
complaint  for  the  same  reason,  but  the  Court  overruled  the 
demurrer,  and  they  excepted.  The  appellant  answered  in  four 
paragraphs.    The  first  was  a  general  deniaL 
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The  second  averred  that  the  boat  and  cargo  were  not  sunk 
by  a  peril  of  the  river,  as  in  the  complaint  stated,  but  by  the 
negligence  and  misconduct  of  the  master  and  crew  of  the 
boat 

The  third  averred  that  said  disaster  occurred  on  the  15th 
day  of  NovemheTj  1859,  at  Cypress  Bend,  in  the  Mississippi 
river,  and  that  on  the  same  day  the  master  and  crew  saved 
and  recovered  the  property,  and  shipped  on  the  steamer 
Walsh  to  the  port  of  New  Orleans^  all  that  part  of  the  cargo 
required  to  be  shipped  to  the  port  of  destination,  and  on  the 
I5th  day  of  November  aforesaid,  made  sale  of  the  wreck. 

That  on  the  17th  day  of  January,  1860,  Charles  Buffington, 
pilot,  and  George  Collier  and  WiUiam  Walser,  hands  on  said 
flat-boat,  went  before  one  Carter  Gazley,  a  notary  public  of 
said  county  of  Dearborn,  in  the  city  of  Lawrenceburg  in  said 
county,  and  entered  protest  of  said  disaster. 

That  said  protest  was  the  only  protest  of  said  loss  made  by 
the  pilot  and  crew  of  said  flat-boat,  and  that  the  same  was 
not  made  as  soon  as  practicable  after  said  disaster  and  the 
securing  and  recovering  of  the  property,  but  was  made  more 
than  two  months  thereafter. 

That  said  Gazleyvras  not  the  nearest  convenient  magistrate 
or  notary  public  to  the  place  of  the  disaster;  that  said  city  of 
Lawrenceburg  was  eight  hundred  miles  distant  from  the  place 
of  disaster,  and  that  at  the  time  of  the  disaster,  there  were 
magistrates  and  notaries  public  residing  within  the  States  of 
Arkansas  and  Mississippi,  where  said  river  forms  the  boundary 
line  between  said  States.  The  protest  was  filed  with  the 
complaint,  and  made  a  part  of  it. 

The  fourth  paragraph  avers  that  on  the  11th  day  of  Octo* 
hevj  1859,  the  appellee  made  and  delivered  the  appellant  an 
application  in  writing,  for  an  insurance  on  the  flat-boat  and 
cargo  in  the  complaint  stated. 

That  in  the  application,  the  appellee  undertook  and  wai^ 
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rautedy  that  the  number  of  the  crew  of  said  boat  should  be 
Beveu  hands  besides  the  pilot;  that  the  said  boat  should  have 
two  anchors,  one  of  one  hundred  and  eight  pounds,  the  other 
of  one  hundred  and  eighteen  pounds  weight,  and  should  not 
be  laden  deeper  than  thirty-four  inches  at  the  bow,  and  thirty- 
six  inches  at  the  stern. 

The  appellant  avers  that  at  the  time  of  the  disaster, the 
boat  had  not  a  crew  of  seven  hands  besides  the  pilot;  that  ^he 
had  not  two  anchors  weighing  one  hundred  and  eight  and 
one  hundred  and  eighteen  pounds  respectively,  and  that  she 
was  laden  deeper  than  thirty-four,  inches  at  the  bow,  and 
thirty -six  inches  at  the  stern. 

The  application  is  made  a  part  of  the  answer. 

The  appellee  demurred  to  the  second,  third  and  fourth  par- 
agraphs of  the  answer,  because  neither  stated  facts  sufficient 
to  constitute  a  defence. 

The  Court  overruled  the  demurrer. 

The  appellee  replied  in  four  paragraphs. 

The  first  is  a  general  denial. 

To  the  second  a  demurrer  was  sustained,  and  will  not  be 
further  noticed. 

The  third  replies  to  the  fourth  paragraph  of  the  answer. 

That  the  written  application  was  made  out  by  Austin  An^ 
drewsy  the  appellant's  agent  at  Auroray  upon  his  own  survey 
and  inspection  of  the  boat,  the  same  being  then  fully  laden, 
and  of  the  furniture,  rigging,  and  equipments  of  the  boat, 
and  the  agent  specified  in  the  application  the  size  and  descrip- 
tion of  the  boat,  and  of  its  equipments,  the  depth  to  which 
the  boat  was  laden,  and  the  number  of  crew  upon  the  boat, 
according  to  his  own  view  thereof;  that  the  only  contract 
between  the  appellee  and  the  appellant,  as  to  the  number  of 
hands  required  on  the  boat,  is  that  contained  in  the  policy 
issued  by  the  appellant,  after  receiving  the  application,  name- 
ly :  that  the  boat  should  have  not  less  than  six  competent 
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hands  and  a  pilot,  although  it  is  true  that  one  of  the  hands, 
being  the  cook,  who  was  on  the  boat  at  the  time  of  the  sur- 
vey thereof  by  said  agent,  did  afterwards,  before  arriving  at 
the  place  of  disaster,  without  cause  and  against  the  will  of 
the  master,  desert  and  leave  the  boat. 

Yet  there  remained  and  were  on  the  boat,  at  the  time  of 
the  disaster,  six  competent  hands,  besides  the  pilot. 

That  the  flat-boat  had  at  the  time  two  anchors  weighing, 
as  stated  in  the  application,  and  that  said  boat,  at  the  time 
the  said  application  and  survey  were  written  oiit  by  the  agent 
and  signed  by  the  appellee,  was  not  laden  deeper  than  thirty- 
four  inches  at  the  bow,  and  thirty-six  inches  at  the  stern,  and 
was  not,  at  any  time  thereafter,  laden  deeper. 

The  fourth  paragraph  replies  to  the  third  paragraph  of  the 
answer. 

It  avers  that,  at  the  time  of  making  the  application,  the 
agent  of  the  company  at  Aurora  declined  to  issue  the  policy 
until  he  could  consult  with  the  officers  of  the  appellant  at 
Peoria^  lUinoiSy  by  telegraph,  and  said  flat-boat  left  Aurora 
npon  her  voyage  before  the  company  had  accepted  the  appli- 
cation, or  taken  any  risk  upon  said  cargo,  and  said  agent 
promised  and  undertook  to  inform  said  pilot  by  letter,  or 
otherwise,  whether  the  company  had  taken  the  risk  upon  said 
cargo.  But  the  agent  never  sent,  nor  did  the  pilot  ever  re- 
ceive any  such  information,  and  that  the  pilot  and  crew  were 
ignorant,  at  the  time  of  the  disaster,  that  said  cargo  was  in- 
sured, and  remained  ignorant  thereof  until  they  arrived  at 
B^d  port  of  Aurora^  npon  their  return  from  said  voyage, 
when  said  master,  or  pilot,  immediately  called  upon  said  An* 
irewSy  who  directed  him  to  go  before  Robert  Q.  Terrilly  a  no- 
tary public  of  said  port,  and  make  protest  of  the  loss  which 
had  happened  to  said  cargo. 

And  said  master,  with  two  of  the  crew,  Collyer  and  Boyer^ 
thereupon  called  upon  said  Terrill,  and  requested  him  to  re- 
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ceive  and  make  out  such  protest,  and  did  make  before  said 
Terrill  a  protest  setting  forth  the  caase  of  said  disaster,  and 
the  extent  of  the  damage.  Bat  said  Terrill  did  not  furnish 
record  or  written  statement  of  said  protest  which  could  be 
taken  for  delivery  to  appellant,  saying  that  he  could  not  do 
so  until  he  went  to  Cincinnati  and  got  a  proper  form  for  such 
a  document. 

And  William  Walser^  one  of  said  crew,  who  went  to  New 
Orleans  to  make  sale  of  the  portion  of  the  cargo  that  was 
saved,  returned  immediately  after  said  sale  to  Aurora^  and 
forthwith  went  before  said  Terrill  to  make  or  join  in  such 
protest,  said  Andrews  saying  that  said  Terrill  was  the  only 
person  who  could  make  out  a  protest. 

The  appellee  further  averred,  that  he  was  not  upon  said 
flat-boat  at  any  time  after  the  commencement  of  the  voyage; 
that  before  Terrill  had  recorded  or  made  out  the  protest  of 
said  pilot  and  crew,  or  either  of  them,  the  pilot,  without  the 
knowledge  or  consent  of  appellee,  went  down  the  river  as 
pilot  upon  another  flat-boat,  the  appellee  supposing  that  due 
and  proper  protest  had  been  made  by  him  and  said  crew  be- 
fore said  TerrilL 

That  Lindsay  J  one  of  the  crew,  resided  in  the  State  of  iZ&- 
noiSj  and  has  never  returned  to  this  State  since  the  disaster; 
that  Lorenzo  D.  LoWy  another  of  the  crew,  did  not  return 

until  the  summer  of  1860,  and  that BobertSy  the  other 

hand,  was  not  within  the  county  of  Dearhomy  to  the  knowl- 
edge of  the  appellee,  until  after  the  bringing  of  this  suit; 
that  as  soon  as  said  Bvffingtony  pilot,  returned  after  said  last 
mentioned  voyage,  he  and  two  of  said  crew  made  due  pro- 
test before  Carter  Gazley^  notary  public,  of  Dearborn  county, 
Indiana^  setting  forth  the  cause  of  said  disaster,  and  the  ex- 
tent of  the  damage,  which  was  delivered  to  appellant  the  17th 
day  of  January  J  1860;  that  the  appellant  had  due  notice  of 
the  loss,  and  the  extent  of  the  same  long  before  the  making 
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of  said  protest,  to- wit:  ^^on  the  25th  ^ay  of  November j 
1860." 

The  appellant  demurred  to  the  second,  third  and  fourth 
paragraphs  of  the  reply.  The  Court  sustained  the  demurrer 
to  the  second,  and  overruled  it  as  to  the  third  and  fourth  par- 
agraphs.   As  to  the  latter  ruling,  the  appellant  excepted. 

The  cause  was  submitted  to  the  Court  for  trial.  There 
was  a  finding  for  the  appellee  in  the  sum  of  1,900  dollars;  a 
motion  for  a  new  trial;  motion  overruled,  and  a  judgment 
on  the  finding. 

In  considering  the  case,  we  will  first  examine  the  eom* 
plaint  It  is  based  upon  a  policy  of  insurance  as  constituting 
the  foundation  of  the  action.  That  policy  is  described  as 
being  in  writing. 

The  code  (sec.  78  2  G.  &  H.  104)  provides  that:  "When 
any  pleading  is  founded  upon  a  written  instrument  or  an  ac- 
count, the  original  or  a  copy  thereof  must  be  filed  with  the 
pleading." 

This  defect  in  pleading  may  be  reached  by  demurrer. 
Woodford  v.  Leavenworth^  14  Ind.  811 ;  Price  v.  The  Orand 
Rapids f  ^c.  Co.,  13  id.  58 ;  Kiser  v.  The  State^  id.  80. 

It  is  further  settled  that,  in  order  that  the  Court  may  know 
that  the  written  instrument  is  filed  with  the  pleading,  as  con- 
stituting the  foundation  of  the  particular  action,  it  must  be 
identified  by  reference  to  it,  and  making  it  an  exhibit  in  that 
pleading.  The  Indianapolis,  fc.  Co.  v.  Eemmyj  13  Ind.  518; 
Eiatt  V.  Gobelty  18  Ind.  494;  see  id.  11  and  156;  also,  Price  v. 
Grand  Rapids,  ^c,  supra. 

The  complaint  in  this  case  is  objected  to  on  the  ground 
just  stated,  but  we  think,  in  this  particular,  it  is  substantially 
Bufi[icient. 

The  complaint  is  predicated,  as  we  have  said,  upon  a  writ- 
ten policy  of  insurance,  and  if  the  appellee  can  recover,  it  is 
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«pon  the  policy  which  is  said  to  be  exhibited*    The  policy 
exhibited  comiDences : 

^  The  Peoria  Marine  and  Fire  Insurance  Company  do  insare, 
and  cause  to  be  insared,  lost  or  not  lost^  James  Walser^  of 
ManehesteTj  connCy  of  Dearhomj  and  State  of  Indiana"  &e. 

It  conclndes  thus : 

^  In  witness  whereof,  the  President  of  the  said  insurance 
company  has  hereunto  subscribed  his  name  and  caused  the 
same  to  be  attested  by  their  Secretary,  at  their  office  in  Peo^ 
riay  Illinois^  this  11th  day  of  October^  1859.  But  the  same 
shall  not  be  valid  until  countersigned  by  A.  Andrews^  agent, 
at  Aur€r€ij  Indiana.  ,  President. 

*" J  Secretary. 

^  Coontersigned  at  AurorOj  the  11th  day  of  October^  1859. 

<<  A.  Andbbws,  Agent. 

No.  11.  ^  Peoria  Marine  and  Fire  Insurance  Company y  Peo^ 
ria^  lUinois;  James  Wofoer,  Manchester ,  Indiana: 

FLAT  BOAT  OAAGO  P0UC7. 

Amount  insured ^ $2,100  00 

Bate  per  cent ^ 6  00 

Cash  premium • • ••«.•     126  00 

Policy 1  00 

"A.  Andrews,  Agent,  Anroraj  Indiana" 

The  policy  exhibited  was  not  signed  by  the  president,  or 
attested  by  the  secretary,  and  the  signing  and  attestation  are 
by  the  policy  declared  to  be  the  evidence  of  execution  by  the 
company. 

It  is  claimed  that  the  policy  is  inoperative  because  it  is 
not  executed  by  the  company.  If,  in  fact,  the  policy  upon 
which  the  complaint  is  founded  has  not  been  executed  by  the 
company,  it  will  not  support  an  action,  and  the  suit  should 
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haTebeeo  tipon  the  agreement  to  inaore,  and  to  issue  apoliej, 
if  sQch  a  valid  agreement  existed.  Kentucky  Mutualy  ^c.  Co. 
T.  Jenks^  6  Ind.  96. 

At  common  law,  a  parol  contract  for  insurance,  is  valid. 
Ommtreial  Mutual^  ^c  Co.  v.  Union  Mutualj  ^c.  Co.^  19  How« 
(U.  B.)  Eep.  818. 

See  as  to  whether  both  parties  are  bound  where  a  contract 
within  the  statute  of  frauds  is  reduced  to  writing  and  signed 
Dj  one  party  only,  Smith  v.  Smithj  8  Blackf.  208;  also,  20 
Ind.  19.  A  contract  for  insurance  is  not  within  the  statute 
of  frauds  of  Indiana. 

But  the  suit,  in  this  case,  as  has  been  said,  is  not  upon  an 
agreement  for  a  policy,  but  upon  what  is  claimed  to  be  a  policy 
executed  by  the  company.  Does  it  appear  to  be  such  ?  Ko 
part  of  the  charter  of  the  company  appears  in  the  record ; 
nor  is  there  any  thing  showing  the  extent  of  the  powers  of 
Andrews^  the  agent  who  countersigned  the  policy.  We  labor, 
therefore,  under  disadvantages,  in  examining  the  questions 
aigued  by  counsel. 

It  seems  to  us  that  the  policy  sued  on,  so  far  as  the  com- 
plaint shows,  is  but  a  partially  executed  instrument,  and  is, 
therefore,  invalid.  It  would  seem  that,  to  a  complete  execu- 
tion of  the  policy,  it  was  necessary  that  it  should  be  signed 
by  the  president  and  secretary  of  the  company,  and  counter- 
signed by  the  agent.  The  poli<7  in  question  is  not  signed 
by  the  president  and  secretary.  It  is  only  countersigned  by 
the  agent.  How  does  it  differ  from  the  case  of  a  promissory 
note,  not  signed  by  the  principal,  but  only  witnessed  by  an 
sgent?  See  Lynn  v.  Burgoyncy  18  B.  Monroe,  400;  Perry  v. 
The  Newcastle,  ^c.  Co.,  8  (U.  C.)  Q.  B.  Eep.  868;  Danids  v. 
The  Hudson,  ^c,  Ins.  Co.,  12  Cush.  416;  JofM9  v.  Hawkins^ 
17  Ind.  550;  AUiam  v.  HuhbeU,  id.  559. 

And  it  may  be  observed  that  a  failure  to  deny  under  oath 
the  execution  of  an  instrument  that  does  not  show  an  appa- 
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rent  execution  on  its  face,  ia  not  an  admission  of  its  ezeca- 
tion. 

Another  question  arises  on  the  overruling  of  the  demurrer 
to  the  fourth  paragraph  of  the  reply  to  the  third  paragraph 
of  the  answer,  touching  protest  of  the  disaster  to  the  insured 
cargo.  It  is  an  implied  obligation  on  the  part  of  the  owner 
of  an  insured  vessel  that,  if  possible,  it  shall  be  kept  sea- 
worthy, including,  under  that  term,  a  sufficient  crew  to  man* 
age  it.  Sometimes  express  stipulations  touching  some  points 
on  this  subject  are  inserted  in  the  policy  of  insurance,  and 
thus  made  matter  of  express  contract;  for  a  policy  of  insur- 
ance is  simply  a  contract  between  parties,  to  be  lived  up  to, 
or  broken,  and  the  consequences  of  breach  incurred,  as  in 
eases  of  other  contracts. 

In  the  case  at  bar  the  policy  stipulated  that  the  crew  should 
not  be  less  than  six  hands  and  a  pilot,  and  there  were  that 
number  on  board  at  the  time  of  the  disaster.  The  policy 
also  contained  the  stipulation,  that  ^^  the  master  and  crew,  so 
soon  as  practicable  after  the  disaster,  and  the  property  ia 
secured  or  recovered,  shall  repair  to  the  nearest  convenient 
magistrate  or  notary  and  there  make  a  protest  setting  forth 
the  cause  of  said  disaster  as  near  as  practicable,  and  the  ex- 
tent of  the  damage.'^  The  loss  occurred  twenty-five  miles 
below  Napoleon  on  the  Mississippi  river.  These  executory 
stipulations  became  binding  conditions  upon  the  insured  and 
must  be  performed,  to  entitle  him  to  recover,  whether  the 
thing  stipulated  be  material  or  not.  Grant  against  The  Lex^ 
in^ton  Ins.  Co.,  5  lud.  28;  8  Kent.,  6  ed.  876;  5  Ind.  417. 

Here,  then,  by  contract,  there  were  to  be— 

1.  A  protest  of  loss, 

2.  To  be  made  as  soon  as  practicable  after  the  lossy 
8.  "  By  the  master  and  crew," 

4.  Before  the  nearest  convenient  magistrate  or  notary. 
This  stipulation,  to  be  performed  on  the  part  of  th^  in- 


MAY  TERM,  1864.  8S 


Tlie  Peoria  Hariae  and  Fin  iDsamioe  Go.  «.  Waiser. 

anred,  was  not  perfonned*  Im  anfficient  excuse  shown  ?  It 
is  a  general  proposition  that  performance  of  covenants  will 
not  be  ezcnsed,  by  the  inconvenience,  difficulty,  or  even 
impossibility  of  their  performance.  Harmony  v.  Bingham,  2 
Eeman  99;  Oakley  v.  Morton j  1  Kernan25;  2  Parsons  on 
Cont.  182,  foot,  (4th  ed.) ;  Brecknock  Co.  v.  Pritchardj  6  Term 
S.  750 ;  Atkinson  v.  Ritchie j  10  East  580 ;  GilpinsY.  Consequa^ 
Pet  C.  0.  86;  Btory  on  Cont,  §  975  (8d  ed,);  Beebee  y.John- 
8ony  19  Wend.  500;  Chitty  on  Cont  784;  Medciras  v.  Hitty  8 
Bing.  281 ;  S.  C,  21  Eng.  Com.  Law  K  519. 

The  excnse  here  given  is  that  the  master  and  crew  did  not 
know  that  the  boat  was  insured;  but  it  was  the  fault  of  the 
plaintiiF  that  they  did  not  The  company  did  not  waive  this 
to  the  plaintiff,  and  the  casual  remark  of  the  agent  to  the 
master  before  the  policy  was  issued,  that  if  the  plaintiff  in- 
snred  he  would  send  him,  the  master,  word,  amounted  to 
nothing.  That  was  no  part  of  the  contract  There  was  no 
consideration  for  it,  nor  does  it  appear  that  it  was  ever  com- 
municated to  the  plaintifi^  the  insured  party.  Kor,  as  a  fact, 
was  the  simple  direction  of  the  agent  to  one  of  the  crew  to 
go  before  an  officer  and  make  a  protest,  a  waiver  of  the  legal 
rights  of  the  company  to  a  legal  protest  in  the  case ;  Byrne 
Y.  The  Rising  Sun  Ins.  Co.,  20  Ind.  108 ;  even  if  the  agent 
had  the  power  to  make  such  waiver,  which  does  not  appear. 
Ckmnoter  v.  The  Mutual^  ^c.  Co.j  2  Pet  (U.  S.)  Rep.  25 ;  Dawes 
v.  NoHh  River  Ins.  Co.,  7  Cow.  462;  22  Barbour  (N.  Y.)  Rep. 
527;  4EerQan  418;  1  Comstock  290;  3  Wood.  &  Minot  529; 
1  Hoffman  (Chy.)  Rep.  172;  1  Greene  (S.  J.)  Rep.  110. 

Another  point  is  made.  The  Peoria^  ^c.  Co.,  is  a  foreign 
corporation,  and  can  issue  valid  policies  of  insurance  in  this 
State  only  after  having  complied  with  certain  conditions. 
This  was  decided  in  the  case  of  Tlie  Rising  Sun  Insurance  v. 
Slaughter^  20  Ind.  620,  and  a  like  ruling  has  been  made  in  other 
States.    Jones  v.  Snnthy  8  Oray  500 ;  Washington  Insurance 
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Co.  V*  Dawes f  6  Gray  376;  General  JUuiual  Fire  Insurance  Co. 
T.  PhUipSj  18  Gray  90 ;  Washington  Insurance  Co.  v.  Hastings^ 
2  Allen  898;  Williams  v.  Chenay,  8  Gray  206;  Mna  Inmr- 
ance  Co.  v.  Hartley y  11  Wis.  894.  And  it  is  contended  that,  in 
a  suit  by  either  party,  on  such  contract,  the  complaint  should 
aver  that  such  conditions  had  been  complied  with. 

In  the  case  of  Williams  v.  The  Insurance  Company  of  North 
America^  9  How.  Prac.  865,  the  rule  is  stated  thus:  ^^Whena 
statute  declares  that  a  deed  or  contract  is  void,  if,  or  provided, 
it  is  made  in  a  particular  manner,  or  upon  a  specified  consid* 
eration — e.  g.,  upon  usury — ^it  is  not  necessary  for  the  plain- 
tiff to  negative  the  condition ;  he  may  leave  it  to  the  defend- 
ant to  set  up  the  facts  which  bring  it  within  the  condition 
upon  which,  and  upon  which  alone,  it  is  void.  But  when  a 
statute  makes  a  deed,  or  agreement,  or  other  act  void,  unless 
made  upon  a  specified  consideration,  or  under  specified  cir- 
cumstances, the  rule  is  reversed ;  the  plaintiff  must  show  that 
the  circumstances  exist  under  which  alone  it  can  have  valid- 
ity ;  the  defendant,  in  such  case,  may  rest  upon  the  general 
prohibition." 

This  case  is  cited  with  approval,  and  its  language  adopted 
by  Mr.  Sedgwick.  Sedgwick's  Btat.  and  Cons.  Law,  p»  117. 
Bee,  also,  Devendorf  v.  BeardsUy^  28  Barb.  657 ;  Hatch  v.  Peet^ 
id.  575 ;  Otis  v.  Harrison^  86  Barb.  210 ;  WiUiams  v.  Babcock^ 
25  Barb.  110;  Savage  v.  Medburyj  5  Smith  (19  KT.)  82; 
Mahony  v.  Guntery  10  Abbott's  P.  R.  481.  See,  also,  Jones  ▼• 
The  Cincinnati^  ^c.  Co.y  6  Am.  L.  R^.  p.  718.  We  express 
no  opinion  on  this  point. 

Another  question  is  raised.  It  is  insisted  that  the  special 
finding  of  the  Court  is  not  properly  a  part  of  the  record,  for 
the  reason  that  it  was  not  signed  by  the  judge,  or  ordered  to 
^be  made  part  of  the  record.  Brvtton  v.  Ferguson^  11  Ind* 
814,  is  cited. 

We  think  this  position  is  correct    A  special  finding  must 
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be  in  writing  so  that  an  exception  may  be  taken,  and  it  must 
be  filed  with  the  clerk  so  that  he  can  enter  the  special  find- 
ing, and  the  exception  to  it,  of  record*  And,  as  evidence  of 
its  genuineness  to  the  appellate  Court,  it  should  be  signed  bj 
the  judge,  or  incorporated  in  a  bill  of  exceptions  signed  by 
him.  We  think,  when  it  is  signed  and  filed,  it  may  be  re- 
garded as  one  of  the  papers  in  the  cause,  under  the  reasoning, 
and  within  the  spirit  of  the  examples  of  such  given  in  Mat" 
lock  v.  Toddj  19  Ind.  180.  The  pleadings  in  the  cause  are  a 
part  of  the  record,  and  they  are  signed  by  the  counsel  re- 
spectively. Verdicts  are  signed;  instructions  of  the  Court, 
made  a  part  of  the  record,  are  signed;  motions  for  new  trial 
are  signed.  Signature  is  evidence  of  genuineness  and  authen- 
ticity. 

Per  Curiam* — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded.* 

*There  was  filed  herein  a  petition  for  a  rehearing,  by  the  appellee, 
containing  also  an  application  for  a  certiorari,  which  was  overruled  by 
the  Court,  and  therenpon  the  following  additional  opinion  was  ren- 
dered by — 

Pbrkiks,  J. — A  petition  for  a  rehearing  has  been  filed  in 
this  cause,  containing  also  an  application  for  a  certiorari. 
There  are  two  objections  to  granting  a  certiorari : 

1.  The  alleged  defect  in  the  record  does  not  appear  upon 
its  face,  and  the  application  alleging  it  is  not  verified. 

2.  It  is  too  late  to  apply  for  a  certiorari^  certainly  as  a  gen- 
eral rule,  after  a  cause  has  been  decided.  12  Ind.  116 ;  Davis' 
Dig.,  tit.  Certiorari. 

Marine  policies  do  not  usually  contain  as  particular  stip- 
ulations as  the  present  on  the  subject  of  protests,  &c.,  but 
where  they  do,  the  contract  must  control.  See  3  Sand.  (N. 
T.)  Rep.  86;  Morrett  v.  Irving^  ^e.  Ins.  Co.^  8  Am.  L.  Reg. 
(N.  S.)  404;  The  Peoria,  ^e.  Co.  v.  SaUy  id.  417. 
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QucBrCy  as  to  this  latter  case.  la  there  not  a  question  as  to 
how  far  notice  to  the  agent  of  a  fact,  if  it  was  not  in  hia 
power  to  waive  it,  could  bind  the  company  ? 

The  petition  for  a  rehearing  is  overruled. 

Thomas  A.  Hendricks  and  Oscar  B.  Hord^  for  the  appellant. 

Daniel  S.  Majors  for  the  appellee. 
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1168  •it  Pbomisbort  Notes — Mercantils  Paper. — ^An  mstrament  of  writ- 
ing in  the  form  following  is,  in  legal  effect,  a  promissory  note,  and 
governed  by  the  law  merchant : 

No.  1.  UNITED  STATES  OP  AMERICA.  No.  1. 

STATS  OV  INDIANA,  $1,000.  CITT  OF  AURORA,  $1,000. 

Ohio  and  Musimppi  Railroad  Company, 

The  City  of  Aurora  acknowledges  itself  indebted  to  the  Ohio  and 
liwmippi  Railroad  Company^  or  bearer,  in  the  snm  of  1,000  dol- 
lars, negotiable  and  payable  at  the  North  River  Bank,  in  the  City 
of  New  Tork^  twenty-five  years  from  date  hereof,  upon  the  presen- 
tation and  delivery  of  this  certificste,  bearing  an  interest  of  six 
per  cent,  per  annum,  payable  annually  on  the  first  day  of  January, 
at  said  bank,  in  the  City  of  New  York,  upon  presentation  and 
delivery  of  the  proper  coupon  hereto  attached,  signed  by  the  clerk  of 
said  city;  and  at  all  times  the  holder  shall  have  alien  on  the  stock 
of  said  city  in  said  company,  for  which  this  is  received  in  payment, 
and  may  exchange  the  same  for  a  like  amount  of  said  stock  at  any 
time  before  the  first  declaration  of  cash  dividends,  and  be  substi- 
tuted as  stockholder  in  place  of  said  city,  upon  surrender  of  this 
bond.  This  bond  is  issued  in  part  payment  of  a  subscription  of 
50,000  dollars  by  the  said  eity  of  Aurora  to  the  capital  stock  of 
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ike  Ohio  and  Jiunsnppi  Railroad  Company^  by  order  of  the  Com- 
mon Council  of  the  city  of  Auroraj  on  the  28th  of  S^temher,  1850, 
ia  pursuance  of  the  eighteenth  section  of  an  act  granting  to  the  citi* 
sens  of  the  town  of  Aiirora,  in  the  county  of  Dearborn,  a  city 
charter,  passed  by  the  General  Assembly  of  the  State  of  Indiana^ 
and  approved  February  14th,  1848.  Witness  the  seal  of  said  city 
of  Aurora,  and  the  signature  of  the  mayor  and  clerk  of  said  city, 
ihe  trst  day  of  January,  1852.  Solomon  P.  Tumet, 

Mayor  of  the  city  of  Aurora,  Indiana, 
Will.  W.  Conwat,  Clerk  of  the  city  of  Aurora,  Indiana,  [seal.] 

No.  1.         Ohio  and  Mimuvppi  Baihoad  iubtcripHon,         $50,000 

City  of  Aurora,  Indiana,  will  pay  the  bearer  60  dollars,  at  the 
North  River  Bank,  in  the  city  of  Kew   York,  on  the  first  day  of 
January,  1858,  being  annual  interest  oft  bond  No.  1. 
$60.00.  ,  Will.  W.  Coitway,  Clerk. 

Saks — BonaFidx  Holder. — Mercantile  paper  made  void  ab  iniiio,  by 
statute,  is  yoid  in  the  hands  of  a  bona  fide  holder. 

Crrr — Powkb  to  Subscbibx  Stock,  and  issue  Bonds  to  a  Bailroad 
Company. — ^A  municipal  corporation  can  not,  without  special  au- 
thority, subscribe  stock  and  issue  bonds  in  payment  of  it,  in  a  rail- 
road corporation.  But  such  authority  may  be  conferred  upon  a 
city,  when  it  is  expedient;  and  when  it  is  given,  by  statute,  in  any 
case,  it  must  be  executed  as  prescribed  in  the  grant,  if  executed  at 
all.  The  terms  of  ihe  grant  can  not  be  legally  departed  from  or 
exceeded. 

Same — Bonds — Notice  of  Power. — ^When  bonds,  issued  by  a  muni- 
cipal corporation,  bear  a  reference  upon  their  face  to  the  authority 
under  which  they  are  issued,  all  persons  are  bound  to  take  notice 
of  the  extent  of  the  powers  of  the  agent  who  issued  them. 

Bailroads — Terminus. — A  railroad  running  through,  is  a  railroad 
running  to  a  city :  and  if  a  city  is  authorized  to  subscribe  stock  to 
a  railroad  running  to  it,  and  it  is  not  made  a  point  in  the  charter 
of  such  road,  it  can  only  be  made  so  by  subsequent  action  of  the 
directors  of  the  railroad  corporation,  and  until  such  action  has  been 
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had,  no  absolnte  sabtcripiion  of  atook  in  such  corporation  can  be 
made  by  such  city. 

Same — Notics. — A  railroad  corporation,  as  well  as  its  directors,  is 
chargeable  with  notice  of  the  time,  place,  and  manner  of  the  location 
of  its  road. 

Practice  ih  Supeeme  Court. — A  cause  will  not  be  reversed,  in  this 
Court,  for  the  error  of  permitting  a  question  to  be  put  and  answer- 
ed, where  the  answer  is  harmless;  nor  where,  though  not  harmless, 
no  motion  for  a  new  trial,  on  account  of  the  error,  was  interposed. 

APPEAL  from  the  Dearborn  Circuit  Court. 

PsREms,  J. — ^This  suit  was  brought  in  the  Court  below  by 
West  and  Torrencey  to  recover  the  amount  due  on  the  coupons 
falling  due  in  1858,  '59,  '60,  '61,  attached  to  fifty  bonds  of 
1,000  dollars  each,  issued  by  the  city  of  Aurora  in  payment  of 
the  stock  of  the  Ohio  and  Mississippi  Railroad  Company^  which 
the  mayor  of  the  city  had  subscribed.  The  bonds  bear  date 
the  first  day  of  January^  1852,  but  thej  were  not  actually 
issued  till  about  the  first  oiJune^  1858,  some  eighteen  months 
after  they  bear  date. 

The  following  is  a  copy  of  one  of  the  bonds  and  one  of  the 
coupons : 

No.  1.         UNITED  STATES  OF  AMERICA.         No.  1. 

STATE  OF  INDIANA,  f  1,000.  CITY  OF  AURORA,  $1,000. 

Ohio  and  Mississippi  Railroad  Company. 

The  city  of  Aurora  acknowledges  itself  indebted  to  the 
Ohio  and  Mississippi  Railroad  Companyj  or  bearer,  in  the  sum 
of  1,000  dollars,  negotiable  and  payable  at  the  North  River 
Bank,  in  the  city  of  New  York,  twenty-five  years  from  date 
hereof,  upon  the  presentation  and  delivery  of  this  certificate, 
bearing  an  interest  of  six  per  cent,  per  annum,  payable  annu- 
ally on  the  first  day  of  January^  at  said  bank,  in  the  city  of 
New  Yorkf  upon  presentation  and  delivery  of  the  proper  cou- 
pon hereto  attached,  signed  by  the  clerk  of  said  city;  and  at 
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all  times  the  holder  shall  have  a  lieu  on  the  stock  of  said 
city  in  said  company,  for  which  this  is  received  in  payment, 
and  may  exchange  the  same  for  a  like  amount  of  said  stock 
at  any  time  before  the  first  declaration  of  cash  dividends,  and 
be  sobstitnted  as  stockholder  in  place  of  said  city,  upon  sur- 
render of  this  bond.  This  bond  is  issued  in  part  payment  of 
a  Bubscription  of  50,000  dollars  by  the  said  city  of  Aurora  to 
the  capital  stock  of  the  Ohio  and  Mississippi  Railroad  Com" 
panj/y  by  order  of  the  common  council  of  the  city  of  Aurora^  on 
the  28th  of  Septembery  1850,  in  pursuance  of  the  eighteenth 
section  of  an  act  granting  to  the  citizens  of  the  town  of  AurorOf 
in  the  county  of  Dearbomj  a  city  charter*  passed  by  the  Gen- 
eral Assembly  of  the  State  of  Indiana^  and  approved  Febrvr 
ary  14th,  1848. 

'Witness  the  seal  of  said  city  of  Auroray  and  the  signature 
[SBAL.]  of  the  mayor  and  clerk  of  said  city,  this  first  day  of 
January^  1852.  Solomon  P.  Tttmet, 

Mayor  of  the  City  of  Aurora^  Indiana. 

"Will.  W.  Conway,  Clerk  of  the  City  of  Aurora^  Indiana, 

The  following  is  a  copy  of  one  of  the  coupons : 

So.  1.      OHIO  AND  MISSISSIPPI  RAILEOAD  BUBSCRIPTION.      f  50,000. 

City  of  Auroray  Indianay  will  pay  the  bearer  60  dollars,  at 
the  North  River  Banky  in  the  City  of  New  Yorky  on  the  first 
day  of  Januaryy  1858,  being  annual  interest  on  bond  No.  1. 

160.00.  Will.  W.  Conwat,  Clerk. 

These  bonds  purport  to  be  issued  under  the  eighteenth  sec- 
tion of  the  city  charter  of  the  City  of  Aurora, 

That  section  is  in  these  words : 

"The  said  City  Council,  whenever  a  majority  of  the  quali- 
fied voters  of  said  city  require  it,  shall  have  power,  and  they 
are  hereby  authorized  to  take  stock  in  any  chartered  com* 
pany  for  making  roads  to  said  city,  or  for  watering  or  light* 
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ing  satd  citj ;  Provided^  that  do  euch  stock  ahaU  be  Babscribed 
on  the  part  of  the  city  until  a  majority  of  the  qualified  voters 
thereof  have  eigaified  their  assent  thereto  by  expressing  upon 
their  ticket  at  any  annual  election,  that  they  are  in  favor  of 
the  subscription  for  such  stock  by  the  city  council;  and  to 
raise  funds  for  the  payment  of  such  stock  the  said  city  coan- 
cil  shall  have  power  and  authority  to  make  and  sell  their 
bonds  under  the  seal  of  said  corporation,  payable  in  such  time 
as  they  may  deem  proper  and  expedient,  and  bearing  interest 
at  the  rate  of  six  per  cent,  per  annum,  payable  annually,  and 
therein  pledge  to  the  holder  of  such  bonds  that  the  stock  so 
taken,  with  all  the  dividends  thereon  accruing,  shall  be  held 
and  firmly  bound  for  the  payment  of  said  bonds  and  accruing 
interest  on  the  same,  and  that  the  interest  coupons  attached 
to  said  bonds  shall  be  received  at  all  times  when  due,  for  the 
payment  of  all  taxes  due  to  said  city;  the  amount  of  stock 
subscribed  in  any  one  chartered  company  not  to  exceed  50,000 
dollars." 

The  city  officers  having  subscribed  for  50,000  dollars  of  the 
capital  stock  of  the  company  in  September ,  1850,  they  did,  in 
JunCj  1853,  issue  these  bonds.  They  were  not  sold  in  the 
market,  or  in  any  way  to  raise  money  for  the  payment  of  the 
stock,  but  they  were,  on  or  about  the  8d  day  of  Juney  deliv- 
ered by  the  city  officers  to  the  Ohio  and  Mississippi  Railroad 
Companyy  in  payment  of  the  subscription.  The  stock  was 
not  issued  to  the  city  until  long  afterwards.  It  was,  when 
issued,  in  such  form  that  it  was  afterwards  returned  to  the 
Ohio  and  Mississippi  Railroad  Company y  and  cancelled,  and  no 
stock  has  since  been  issued  to  the  city. 

Among  the  grounds  of  defence  relied  on  by  the  city  of 
Aurora  was  this :  ^^  that  the  Ohio  and  Mississippi  Railroad 
Company  was  not  a  chartered  company  for  making  a  road,  or 
roads,  to  said  city  of  Aurora^  or  for  doing  any  other  act  or 
thing  touching  said  city,  or  for  the  promotion  of  the  local 
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interest  thereof;  and  the  said  defendants  and  the  city  of  Au- 
rora, aforesaid,  specially  aver  that  on  the day  of  Sepieni" 

berj  1850,  when  the  said  suhscription  was  made  by  the  said 
city  council  of  the  city  of  Aurora  for  50,000  dollars  of  the 
capital  stock  of  said  Ohio  and  Mississippi  Railroad  Company, 
the  road  of  said  company,  that  is  to  say  the  Ohio  and  Missis* 
sippi  Railroad,  was  not  located  to  or  through  said  city,  and 
the  said  Ohio  and  Mississippi  Railroad  Company  was  not  on 

the day  of  September,  1850,  the  day  upon  which  said 

subscription  was  made,  constructing,  nor  had  said  company 
at  any  time  before  that  day  been  engaged  in  the  construction 
of  a  railroad,  or  any  other  road  to,  or  through,  or  from  the 
said  city  of  Aurora,  nor  was  the  said  company  required  by 
their  act  of  incorporation  to  construct  a  road  to,  through,  or 
firom  said  city;"  all  of  which  was  well  known  to  Charles  W. 
West,  one  of  the  plaintiffs,  who  was  then,  had  been  before, 
and  continued  afterwards  to  be  a  member  of  the  board  of 
directors  of  said  Ohio  and  Mississippi  Railroad  Company. 

On  the  trial  the  Court  charged  the  jury,  among  other  things, 
as  follows : 

"If  you  believe  from  the  evidence  that  the  plaintiffs  pur- 
chased the  bonds  from  the  railroad  company  in  good  faith, 
and  paid  a  valuable  consideration,  and  without  any  knowl- 
edge on  their  part  of  the  city  of  Aurora  having  any  objec- 
tions to  the  payment  of  said  bonds,  or  having  objections  to 
the  manner  in  which  the  city  of  Aurora  made  said  bonds, 
you  should  find  for  the  plaintiff." 

This  was  excepted  to. 

It  appeared  in  evidence  that  the  plaintiff,  West,  was  a  direc- 
tor and  active  member  of  the  corporation,  as  alleged  in  the 
paragraph  of  the  answer  above  quoted. 

There  was  judgment  below  against  the  city.  In  examin- 
ing the  case  we  may  first  properly  ascertain  the  character  of 
these  corporation  bonds. 
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They  are,  in  legal  effect,  the  promissory  notes  of  the  cily. 
It  is  true>  they  are  under  seal,  and  would  not,  by  strict  com* 
mon  law  rules,  come  within  the  definition  of  promissory 
notes;  but  they  are  now  treated  as  such.  If  they  had  been 
issued,  payable  generally,  they  might  not  have  been  governed 
by  the  law-merchant  in  this  State.  Only  bills  of  exchange, 
and  such  notes  as  are  payable  at  a  bank  in  this  State  are,  by 
the  law  of  this  State,  governed  by  the  lex  mercaioria.  1 
Blackf.  81;  13  Ind.  521. 

But  the  bonds  or  notes  in  question  are  payable  in  New 
York;  they  are,  therefore,  as  against  the  maker  of  them,  New 
York  contracts ;  they  are  governed  by  the  law  of  New  York. 

This  principal  of  law  was  settled  in  England^  by  the  case 
of  Robinson  v.  Bland,  in  1760,  1  Wm.  Black.  Rep.  284,  256; 
8.  C.  2  Burr.  1077.  In  that  case  Sir  John  Bland  drew  a  bill 
at  Paris  upon  himself,  payable  in  England^  for  money  lost  at 
play  in  Paris.  It  was,  in  legal  effect,  his  promissory  note, 
executed  in  Paris  but  payable  in  England.  Suit  was  insti- 
tuted on  the  bill  in  England.  The  question  was  whether 
the  law  of  France  or  England  was  to  determine  the  char- 
acter of  the  paper.  The  case  was  twice  argued.  On  the 
first  argument,  Dennisony  Jl,  said :  ^^  This  case  and  the  law 
upon  it  are  quite  new  to  me.    I  can  form  no  opinion  upon  it." 

On  the  second  argument.  Lord  Mansfield  said :  ^^  The  gen* 
eral  rule  established  ex  comUaie  et  jure  gentium  is,  that  the 
pliCce  where  the  contract  is  made,  and  not  where  the  action 
is  brought,  is  to  be  considered  in  expounding  and  enforcing 
the  contract.  But  this  rule  admits  of  an  exception,  where 
the  parties  (at  the  time  of  making  the  contract)  had  a  view 
to  a  different  kingdom.  Huberus  says,  Proel.  1,  tit«  3,  p.  34, 
contracts  are  to  be  considered  according  to  the  place  wherein 
they  are  to  be  executed.  As,  therefore,  the  bill  in  the  pres- 
ent case  is  made  payable  in  England,  it  is  entirely  an  English 
transaction,  and  to  be  governed  by  the  local  law.    Dennison,, 
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J.y  fiaid :  "  It  is  a  plain  case  and  must  be  ruled  by  the  laws  of 
JSnglandJ^^  WUmot^  /.,  said :  ^^  The  place  where  the  money 
is  to  be  paid  must  guide  the  law.  It  is  determined  as  to 
usarious  contracts  in  IrelantL  Pr.  Chanc.  128.  Clearly^  there- 
fbre,  the  law  of  England  must  be  the  rule,  as  the  money  was 
made  payable  here/'  To  the  same  effect  in  Indiana.  The 
State  Bank  v.  Sowers^  8  Blackf.  72 ;  Hunt  v.  Standart^  15  Ind, 
83 ;  Bose  et  al.  v.  The  Park  Banky  20  Ind.  94;  BvJtUr  v.  Myer^ 
17  Ind.  77. 

By  the  law  of  New  Tork^  bonds  like  those  in  suit  are  gov- 
erned by  the  law-merchant.  This  is  shown  by  the  statute  of 
New  York  set  out  in  the  record,  and  the  dedsions  of  her 
courts.  Gould  v.  The  Tovm  of  Sterling^  10  Am,  L.  Beg^  and 
note  2;  S.  C,  28  N.  Y.  Court  of  App.  489, 464;  Bank  of  Rome 
▼.  The  Village  of  B(mey  19  N.  Y.  Court  of  App.  20.  See  19 
Ind.  R  p.  93. 

Being  mercantile  paper,  the  next  question  is  to  what  de«- 
fences  is  it  subject?  As  a  general  proposition,  it  may  be  laid 
down  that  mercantile  paper,  made  void  ab  initiOj  by  statute, 
is  void  in  the  hands  of  a  bona  fide  holder.  Story  on  Bills,  § 
189.  So,  such  paper,  as  a  general  proposition,  we  take  it, 
can  not  be  enforced,  even  by  a  bona  fide  holder,  against  in- 
fants, lunatics,  married  women,  and  alien  enemies,  they  not 
having  capacity  to  bind  themselves  by  such  contracts. 
Story  on  Bills,  §  81  et  seq.  So,  it  has  been  hdd,  that  where 
a  corporation  issued  commercial  paper,  not  apparently  within 
the  scope  of  its  powers,  such  paper  was  void  in  the  hands  of 
a  bona  fide  holder,  if  there  conld  be  such.  Smead  v.  The  In- 
dianapolis j  ^c.  Co^  11  Ind.  104 ;  Starin  v.  Town  of  Genoa^  23 
N,  Y.  Rep.  460 ;  Gould  v.  The  Town  of  Sterling,  id.  469. 
Sec,  also,  14  Cal.  Rep.  867;  16  id.  626;  18  id.  618;  20  id.  108. 
See  Moran  v.  Commissioners  of  Miami  Co.,  2  Black,  (tJ.  S.) 
Rep.  722.  But  we  need  not  now  express  an  opinion  on  this 
point,  for  liie  plaintifib  in  the  case  at  bar  were  not,  as  will 
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appear  further  on,  bona  fide  holders  of  the  bonds  in  sait;  bo 
that  if  these  bonds  were  irregularly  issued,  the  plaintiffs  were 
chargeable  with  notice  thereof.  Aurora  was  and  is  a  munici- 
pal corporation,  and  therefore,  on  general  principles  of  law, 
could  not,  without  special  authority,  subscribe  stock  and  issue 
bonds  in  payment  of  it,  in  a  railroad  corporation.  Grant  on 
Corp.  pp.  60,  276,  (side  pages.)  But  such  authority  is  proper 
to  be  conferred  upon  a  city  where  it  is  expedient.  And  where 
such  special  authority  is  given,  by  statute,  in  any  case,  it  must 
be  executed  as  prescribed  in  the  grant,  if  executed  at  alL 
The  terms  and  conditions  of  the  grant  can  not  legally  be 
departed  from  or  exceeded.  In  the  case  of  the  city  of  Aurora 
a  special  authority  was  given  to  her,  by  the  section  of  the 
charter  above  quoted,  to  take  stock  in  a  railroad,  running  to 
the  city,  upon  a  vote  of  a  majority  of  her  qualified  voters. 
The  power  of  the  city,  then,  to  take  railroad  stock,  &c.,  was 
granted  subject  to  two  conditions  precedent,  viz :  the  exist- 
ence of  a  road  running  to  the  city,  and  a  vote,  expressed,  Ac, 
of  a  majority  of  her  qualified  voters.  The  bonds  in  suit  bore 
a  reference  upon  their  faces  to  the  authority  under  which 
they  were  issued,  and  thus  put  all  persons  on  inqury  as  to 
the  extent  of  the  powers  of  the  agent  issuing  them. 

Auroraj  then,  might  take  a  certain  amount  of  stock  and 
issue  bonds,  &c.,  to  a  certain  amount,  in  and  for  a  railroad 
running  to  that  municipal  corporation,  after  a  vote,  &c. 

A  railroad  running  through  would  be  a  railroad  running  to 
the  city.  The  City  of  Aurora  v.  West  et  aLj  9  Ind.  74;  Von 
Hostrup  et  aL  v.  The  City  of  Madisorty  Dec.  Term  Sup.  Court 
U.  S.  1863. 

That  city  did,  in  fact,  take  stock  in  the  Ohio  and  Mississippi 
Railroad  Company^  and  issue  bonds  in  payment  of  it.  Some 
of  those  bonds  passed  into  the  hands  of  the  plaintiffs  below 
in  this  suit.  And  the  questions  arise,  was  the  Ohio  and  Mis- 
sissippi Railroad  Company  a  railroad  running  to  Aurora  t 
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Was  the  stock  taken  after  a  vote  as  prescribed  by  the  charter? 
A  determination  of  the  city  conncil  that  such  a  vote  had 
been  taken  would  probably  be  sufficient  evidence  of  that  fact, 
at  least,  to  constitute  a  prima  facie  bona  fide  purchaser  in  a 
given  case.  The  EvansvilUj  ^c.  JRailroad  Company  v.  The  City 
of  Evansvide,  15  Ind.  p.  395.  In  this  case,  however,  it  may 
be  questioned  whether  the  city  council  ever  passed  upon  the 
point.  A  majority  of  those  voting  may  not  be  a  major- 
ity of  the  votes ;  but  we  pass  this  point,  and  proceed  to  the 
other  inquiry  above  propounded,  viz :  was  the  OhiOy  ^e^  Rail- 
ready  a  road  running  to  Aurora  t  How  is  this  inquiry  to  be 
determined?  If  Aurora  had  been  made  a  point  in  the  char- 
ter of  the  company^  that  fact  would  have  been  an  answer  to 
the  question ;  but  it  was  not.  Hence,  it  could  only  have  been 
made  a  road  running  to  Aurora  by  subsequent  action  of  the 
directors  of  the  corporation ;  and,  till  such  action  had  been 
had,  no  absolute  subscription  of  stock  in  the  corporation 
could  have  been  made  by  the  city.  Kow,  the  directors  of 
the  Ohio  and  Mississippi  Railroad  Company  are  constituted, 
by  the  charter,  the  corporation ;  and  the  fact  appears  that, 
from  its  origin  till  after  the  subscription  by  Aurora^  West^  one 
of  the  plaintiffs,  and  a  partner  of  the  other,  was  one  of  the 
acting  directors  of  the  OhiOy  ^c.  Company,  and  thus  a  part 
of  the  corporation;  and  such  a  corporation  must  be  chargea- 
ble with  knowledge  of  its  line  of  road ;  hence,  in  point  of 
law,  was  necessarily  chargeable  with  notice  of  the  time,  place 
and  manner  of  the  location  of  the  road.  Bee  Aspinwall  et  al. 
V.  OAib,  ^c.  Company,  20  Ind.  Bep.  492. 

In  view  of  this  fact,  then,  that  the  plaintiffs  must  be  charged 
with  notice,  on  the  question  of  location,  the  instruction  given 
by  the  Court,  above  quoted,  is  erroneous,  and  may  have  con- 
trolled the  verdict  in  the  cause.  That  instruction  is  errone- 
ous on  two  grounds : 

1.  It  goes  upon  the  hypothesis  that  the  bonds  may  have 
Vol.  XXn.— 7. 
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been  illegally  issued,  and  the  plaintiffs  bona  Jide  holders  of 
them,  even  though  that  illegality  consisted  in  issuing  the 
bonds  for  stock  subscribed  in  a  road  not  running  to  Aurora. 

2.  It  goes  upon  the  hypothesis  that  the  bouds  might  have 
been  void  for  illegality  of  issue,  and  that  fact  krfown  to  the 
plaintiffs,  and  yet  the  plaintiffs  be  entitled  to  recover  if  thej 
did  not  know  that  the  people  of  the  city  were  objecting  on 
that  ground. 

This  instrnction  v^as  calculated  to  mislead  the  jurj.  The 
people  would  be  presumed  to  be  objectiDg. 

A  point  is  made  as  to  an  error  of  the  Court  in  allowing  an 
illegal  question  to  be  propounded  to  a  witness.  Whether 
the  answer  to  such  question  should  be  excepted  to  as  well  as 
the  question,  to  save  the  error  for  review  in  the  Supreme 
Court,  we  do  not  decide;  but  we  do  decide, that  the  Supreme 
Court  will  not  reverse  for  the  error  of  permitting  such  ques- 
tion to  be  put  and  answered,  where  the  answer  is  harmless ; 
nor  where,  though  not  harmless,  no  motion  for  a  new  trial 
on  account  of  the  error,  was  interposed.  See  The  City  of 
Aurora  v.  Cobb  et  al,  21  Ind.  p.  492. 

In  the  case  of  Culbertson  v.  Stanley ,  6  Blackf,  67,  Sullivan^ 
*r.,  says:  "Nor  is  it  error  that  the  Court  erroneously  over- 
ruled an  objection  to  a  leading  question,  unless  the  record 
show  that  the  opposite  party  was  injured  by  the  answer  of 
the  witness.*'  See  also  18  Ind.  877:  "  If  the  witness  did  not 
give  the  answer  it  was  the  design  of  the  plaintiff  to  draw 
from  him,  the  defendant  has  no  reason  to  complain." 

Per  Curiam. — The  judgment  below  is  reversed,  with  costs. 
Cause  remanded,  &c. 

Holman  ^  Haynes,  Jer.  SuUivan  and  T.  D.  Lincolrij  for  the 
appellants. 

A.  Brower^  for  the  appellees. 

•See  note  beginning  at  page  508. 
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McEjnnet  v.  Tsk  Ohio  and  Mississippi  Bailroai)  Co. 

Railroads — Liability  of  foe  Stock. — Where  a  railroad  is  not 
securely  fenced,  the  company  is  liahle  for  stock  killed  by  its  cars, 
without  reference  to  the  question  of  negligence.     1  O.  &  H.  522. 

Same — Receiver. — A  railroad  company  is  liable  for  stock  killed  by 
its  cars,  in  such  case,  although  the  road  is  at  the  time  operated  by 
a  receiTer  duly  appointed  by  a  competent  Court. 

APPEAL  from  the  Dearborn  Common  Pleas. 

WoRDENy  J. — ^This  was  an  action  by  the  appellant  against 
the  railroad  company,  to  recover  for  stock  killed i^y  the  cars 
of  the  company  at  a  point  where  the  road  was  not  fenced. 
Trial  by  the  Court;  finding  and  judgment  for  the  defendant; 
a  motion  for  a  new  trial  being  overruled. 

It  appeared  sufficiently  that  the  cattle  were  killed  by  the 
cars  of  the  company,  and  that  the  road  was  not  fenced ;  but 
the  ground  of  the  defence  was  that  the  road,  at  the  time  the 
cattle  were  killed,  was  being  run  and  operated,  not  by  the 
company  or  her  servants,  but  by  a  receiver  appointed  by  the 
Circuit  Court  of  the  United  States  for  the  District  of  Indiana. 

This  defence  was  held  to  be  invalid  in  the  case  of  the  same 
Company  v.  Fitch^  20  Ind.  498.  There  an  answer  had  been 
filed  setting  up  the  appointment  of  a  receiver,  &c.,  and  it  was 
held  that  the  answer  was  bad  in  not  showing  sufficiently  the 
appointment  of  the  receiver,  and  in  not  filing  a  copy  of  the 
appointment;  but  the  Court  say :  "  Aside  from  this  objection, 
we  do  not  think  the  existence  of  the  receiver,  conceding  him 
to  have  possessed  the  powers  usually  given  to  a  receiver  in 
chancery,  relieved  the  corporation  from  liability  to  suit.  The 
corporation  still  existed,  was  the  owner  of  the  road,  and  the 
law  made  the  corporation  liable  for  stock  killed  under  certain 
circumstances.  The  receiver  operates  the  road  subject  to  that 
liability.*' 

The  doctrine  contended  for  by  the  appellee,  ^^  that  the  ser- 
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yants  whose  negligence  is  complained  of,  must  be  the  servanti 
of  the  company,  and  under  the  control  of  the  company^  it: 
order  to  make  the  company  liable/'  may  be  safely  admitted. 
The  statutory  right  to  recover  for  stock  killed  by  the  cars  of 
a  railroad  company,  the  road  not  being  fenced,  is  not  based 
on  the  ground  of  negligence  in  killing  the  stock.  The  cor- 
poration is  made  liable  for  stock  thus  killed,  without  negli- 
gence. So  that  negligence  on  the  part  of  those  operating 
the  road  is  not  an  element  that  is  at  all  essential  to  a  recovery 
in  such  case.  The  statute  (1  G.  &  H.  522)  makes  railroad 
companies  liable  for  stock  killed  by  the  cars,  &c«,  of  the  com- 
pany,  without  reference  to  the  question  of  negligence,  the 
road  not  being  securely  fenced.  This  statute  contains  no  ex- 
ception in  favor  of  companies  whose  roads  may  be  operated 
by  a  receiver  instead  of  the  servants  of  the  company.  It  is 
in  the  nature  of  a  police  regulation,  designed  to  promote  the 
security  of  persons  and  property  passing  upon  the  road.  The 
reason  and  spirit  of  the  law  are  as  applicable  to  roads  oper- 
ated  by  a  receiver,  as  to  those  operated  by  the  servants  of  the 
company.  There  is  no  legal  reason  that  occurs  to  us  why 
the  corporation  could  not  cause  the  road  to  be  fenced,  although 
it  was  being  operated  by  a  receiver.  A  receiver  could  only 
have  control  of  the  road  for  the  use  of  the  corporation,  that 
is  to  say,  to  apply  the  income  to  the  debts  of  the  corpora- 
tion. 

There  being  no  exception  in  the  statute  in  favor  of  corpor- 
ations whose  roads  happen  to  be  placed  in  the  hands  of  a 
receiver,  we  see  no  ground  on  which  such  exception  could  be 
properly  interpolated  into  it. 

But  the  4th  section  of  the  act  of  March,  1868,  (1  Ot.k'EL 
sup.  187,)  which  act  is  set  out  at  large  in  the  case  above  cited 
from  20th  Ind.,  provides  in  express  terms  that  such  action 
may  be  brought  against  the  railroad,  whether  the  same  was 
being  run  by  the  company,  or  by  a  lessee,  assignee,  receiver, 
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or  other  person  in  the  name  of  such  company.  It  is  objected, 
however,  that  this  section  is  nnconstitutional,  as  being  a  spe- 
cial regulation  of  practice  in  Courts  of  justice.  It  does  not 
seem  to  ns  that  the  objection  is  well  founded,  but  this  ques- 
tion is  unimportant,  and  need  not  be  determined,  inasmuch  as 
if  the  section  were  stricken  out,  the  plaintiff  would  be  eoti- 
tled  to  recover  by  virtue  of  the  old  law. 

Per  Curiam. — ^The  judgment  below  is  reversed^  with  costs, 
and  the  cause  remanded  for  a  new  trial« 

Geo.  B.  FUchj  for  the  appellant 

Theodore  Oazlay  and  Carter  Gazlayy  for  the  appellee. 


Bennikghoof  v.  Finksy  et  al. 

Evidence — Special  Constable — Appointment  op. — ^The  statnte,  2 
G.  k  H.  607,  §  110,  requiring  the  appointment  of  a  special  consta- 
ble, by  a  justice  of  the  peace,  to  be  noted  on  the  docket  of  snch 
justice,  such  appointment  can  only  be  proven  by  the  record. 

Special  Constable — Justices  op  the  Peace. — The  prorisioiis  of 
the  statate  requiring  justices  to 'note  the  appointment  of  special 
constables  on  their  dockets,  and  to  direct  process  to  them  hy  Eame, 
are  imperative,  and  not  directory  merely. 

APPEAL  from  the  Vanderburg  Common  Pleas. 

WoRDBN,  J. — ^This  was  an  action  by  the  appellant  against 
the  appellees,  upon  the  official  bond  of  Mnney  as  a  justice  of 
the  peace.  Issue,  trial,  finding  and  judgment  for  the  defend- 
ants, a  new  trial  having  been  applied  for  and  denied. 

The  case  made  by  the  complaint  is  this:  The  plaintiff  re* 
covered  a  judgment  before  said  Finney^  as  a  justice,  for  85 
dollars  and  some  cents,  besides  costs,  against  one  Gastele. 
Execution  was  issued  upon  the  judgment  by  the  justice,  and 
delivered  to  one  WiUiam  Barker,  who  is  alleged  to  have  been 
apfiointcd  by  Finney  as  a  special  constable  in  the  case.  Bar- 
ker levied  the  execution  upon  a  wagon  and  a  yoke  of  oxen 
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as  the  property  of  GasteUy  and  took  from  the  latter  a  delivery 
bond,  for  the  delivery  of  the  property  on  the  day  fixed  for 
the  sale  thereof.  On  the  day  fixed  for  the  sale  Barker  failed 
to  attend,  although  the  property  was  there  ready  to  be  deliv- 
ered to  him,  and  in  consequence  of  Barker's  failure  to  attend 
the  plaintifi^  failed  to  collect  his  judgment. 

The  gist  of  the  action,  it  will  be  seen,  was  Barker's  failure 
to  attend  at  the  time  and  place  fixed  for  the  sale  of  the  prop- 
erty. 

The  case  seems  to  have  turned  mainly  on  the  question, 
whether  the  property  was  exempt  from  execution,  and  if  so, 
whether  the  judgment  debtor  had  taken  the  proper  steps  to 
obtain  the  benefit  of  the  exemption. 

Error  is  claimed  to  have  been  committed  in  the  admission 
of  improper  evidence,  offered  by  the  defendants,  as  to  the 
contents  of  a  schedule  of  property,  the  paper  itself  not  being 
accounted  for.  But  in  looking  through  the  evidence  we  think 
the  finding  was  right  independently  of  all  the  evidence  that 
was  objected  to.  There  is  a  fatal  defect  in  the  evidence  de* 
signed  to  sustain  the  plaintiff's  cause. 

We  have  the  following  statutory  provisions,  on  which  the 
action  is  based : 

^^Seo.  110.  Whenever  there  shall  be  no  constable  conve- 
nient, and  in  the  opinion  of  the  justice  an  emergency  exists 
for  the  immediate  services  of  one,  such  justice  may  appoint  a 
special  constable  to  act  in  a  particular  cause;  and  shall  note 
such  appointment  in  such  cause  on  the  docket,  and  shall  direct 
process  to  him  by  his  name ;  and  such  constable  so  appointed 
shall  discharge  the  duties,  receive  the  fees,  and  have  the 
powers  in  such  case  appertaining  to  the  ofilce. 

^'Sbo.  111.  The  justice  appointing  such  constable  shall, 
with  his  sureties,  be  liable  on  his  oflicial  bond  for  any  neg- 
lect of  duty  or  illegal  proceeding  of  such  constable  in  such 
cause."    2  G.  &  H.  607-8. 
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The  transcript  of  the  judgment  and  proceedings  in  the 
case  of  the  appellant  against  GaMele^  offered  in  evidence  by 
the  plaintiff  does  not  show  that  Finney  appointed  Barker  as 
special  constable  at  all;  and  this  appointment, being  required 
to  be  noted  on  the  docket,  thus  making  it  matter  of  record, 
could  only  be  proven  by  the  record.  Porter  v.  Byme^  10  Ind. 
146,  150.  There  is,  it  is  true,  the  following  statement  in  the 
judgment,  viz:  ^^ August  25,  summons  issued  at  the  request 
of  the  plaintiff,  and  to  William  Barker^  D.  C.  P.  T.,  returna- 
ble on,"  &c.  There  is  also  the  following  statement  in  the 
transcript,  viz:  "Execution  issued  on  1st  day  of  October^ 
1861,  and  to  William  Barker,  D.  C.  P.  T.,  18th  November^ 
1861,  this  execution  handed  to  plaintiff*  in  this  cause. 

Much  liberality  ought  to  be  extended  to  short  and  informal 
entries  made  by  justices  of  the  peace,  but  the  above  entries 
wholly  fail  to  show  substantially  that  Barker  was  appointed 
1>J  the  justice  as  a  special  constable  in  that  case.  The  abbre- 
viations, "D.  C.  P.  T.,"  would  seem  to  \m^\y  thiiX  Barker 
was  a  deputy  constable  of  Perry  township,  the  township  in 
which  the  justice  resided.  But  deputy  constables  are  ap- 
pointed by  constables  and  not  by  justices  of  the  peace.  1  G. 
&H.  302. 

All  that  can  be  implied  from  what  appears  in  the  tran- 
script is  that  Barker  was  a  deputy  constable  of  the  township. 
This  view  is  perhaps  strengthened  by  the  fact  that  the  exe- 
cution in  question  was  directed,  not  to  Barker  by  name,  as 
was  required  if  he  had  been  duly  appointed  as  a  special  con- 
stable by  the  justice,  but  "to  any  constable  of  Perry  town- 
ship.'' With  such  a  record,  and  such  an  execution  issued 
upon  it,  we  think  it  clear  that  Barker  could  not  havo  justi- 
fied, as  a  special  constable,  a  trespass  committed  by  him  in 
attempting  to  serve  the  execution;  and  if  he  could  not,  it  is 
clear  that  the  justice  is  not  liable  for  his  failure  to  complete 
the  service.    The  provisions  of  the  statute  requiring  the  jus- 
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tice  to  note  the  appointment  of  a  special  constable  on  his 
docket,  and  to  direct  process  to  him  by  name,  are  imperative, 
and  should  not  be  constraed  to  be  directory  merely.  They 
were  intended  to  furnish  the  person  thus  appointed  with 
record  evidence  of  his  authority  to  act,  and  without  such 
evidence  of  record  it  seems  to  us  he  has  no  such  authority. 

Per  Curiam. — The  judgment  below  is  affirmed,  with  costs. 

Chandler  ^  HyneSj  for  the  appellant 

Leuns  C,  Stinson^  for  the  appellees. 


S  JSI  Lane  v.  Milleb  et  al. 


m 


S 


Statutes  Constbued — Change  of  Venue. — ^Where  a  ohange  of  venue 
is  taken  from  a  judge  of  a  Circuit  Court,  such  judge  is  authorised 
by  the  statutes,  2  O.  &  H.  154-5,  to  appoint  a  judge  of  the  Court 
of  Common  Pleas  to  try  the  cause. 

Same — Action — Injuries  bt  Mill-Dam. — ^A  party  who  is  injured  by 
the  erection  of  a  mill-dam,  is  not  deprived  by  the  statute,  2  G.  & 
H.  310,  of  his  remedy  for  such  injury,  by  action  at  common  law, 
unless  the  damages  have  been  assessed  by  writ  of  assessment,  and 
such  assessmeat  confirmed  by  the  Court  and  paid  within  the  year 
after  confirmation. 

APPEAL  from  the  Orange  Circuit  Court 

WoBDEN,  J. — This  was  an  action  by  the  appellant  against 
the  appellees,  for  a  nuisance  in  overflowing  the  plaintiff's 
lands  by  means  of  a  mill-dam.  Demurrer  to  the  complaint 
sustained,  and  exceptions;  flnal  judgment  for  the  defendant. 
The  plaintiff  appeals. 

*   Before  discussing  the  principal  question  involved,  we  will 
dispose  of  a  preliminary  point  made  by  the  appellees.    The 
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cause  appears  to  have  been  decided  below  by  the  Hon,  David 
T.  Laird  instead  of  the  Son.  Geo.  A.  BickneUj  the  judge  of 
the  Orange  Circuit  Court,  hence  the  appellees  move  to  dis- 
miss the  cause,  claiming  that  the  proceedings  were  coram  non 
judiet  and  void.  But  the  record  shows  that  a  change  of 
venue  was  taken  from  Judge  Bicknelly  and  that  he  appointed 
Judge  Laird  J  who  was  judge  of  the  Court  of  Common  Pleas 
of  Orange  county,  to  try  the  cause.  This  was  authorized  by 
the  statute.  2  G.  &H.  154-5.  There  is  evidently  nothing  in 
this  objection. 

The  objection  made  to  the  complaint  is  that  as  the  law  on 
the  subject  of  the  assessment  of  damages  has  given  a  person 
whose  lands  are  injured  by  means  of  the  erection  of  a  mill- 
dam  a  remedy  by  writ  of  assessment  of  damages,  he  is  con- 
fined  to  that  remedy  and  can  not  resort  to  his  action  at  com- 
mon law.  In  Snowdon  v.  WUaSj  19  Ind.  p.  10,  a  query  is 
raised  whether  he  should  not  be  confined  to  the  statutory 
remedy,  but  the  point  has  never  been  thus  decided  by  this 
Court.  In  Summy  v.  Mulford^  5  Black£  202,  the  point,  after 
full  examination,  was  ruled  the  other  way.  There  the  stat- 
ute authorized  any  person  who  might  be  damaged  by  the 
overfiowing  of  the  water  to  obtain  a  writ  of  ad  quod  dam* 
num  in  the  same  manner  as  was  directed  in  case  of  persons 
wishing  to  build  a  mill,  Ac. 

The  following  observations  of  the  Court  in  that  case  are 
equally  applicable  here :  ^^  Some  statutes  are,  from  their  be- 
ing in  affirmative  terms,  called  affirmative  statutes;  others 
obtain  the  name  of  negative  statutes  because  they  are  penned 
in  negative  terms.  It  is  a  maxim  of  law,  that  an  affirmative 
statute  does  not  take  away  the  common  law,  and  a  party  may 
make  his  election  to  proceed  upo&  the  statute  or  at  common 
law.  Bac.  Abr.,  tit.  Statute,  (Q);  2  Burr.  303.  The  statute 
under  consideration  contains  nothing  in  the  terms  of  it  repug- 
nant to  the  right  of  the  plaintifi*  to  resort  to  the  remedy 
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given  him  by  the  common  law.  He  may  therefore  resort  to 
it,  for  to  be  deprived  by  statute  of  a  remedy  which  he  pos- 
sessed before  the  enactment  of  the  statate,  its  terms  should  be 
express,  or  so  clearly  repugnant  to  the  exercise  of  it,  as  to 
imply  a  negative/' 

In  examining  the  present  statute  on  the  subject  of  the  as* 
sessment  of  damages  (2  G.  &  H.  310)  we  find  nothing  incon- 
sistent with  the  right  of  a  party  who  is  injured  by  the  erec- 
tion of  a  dam,  (no  proceedings  having  been  taken  to  assess 
the  damages  by  writ  of  assessment,)  to  resort  to  his  common 
law  remedy,  by  action.  On  the  contrary  the  common  law 
remedy  is,  as  we  think,  recognized  as  continuing  to  exist. 
The  ninth  clause  of  section  684  authorizes  "any  person  in- 
jured in  any  manner  by  a  mill-dam  already  built,  to  have  the 
damages  assessed,  or  the  dam  declared  a  nuisance,  as  the  case 
may  require,"  by  means  of  the  writ  of  assessment.  Sec.  703 
provides  that  "any  assessment  of  damages  confirmed  by  the 
Court,  and  paid  within  a  year  after  confirmation  shall  bar  a 
recovery  for  the  same  in  any  other  action."  This  section 
seems  clearly  to  contemplate  that  a  party  injured  may  resort 
to  his  common  law  action,  and  provides  what  proceedings 
under  the  writ  of  assessment  of  damages  shall  bear  such 
action. 

We  are  of  opinion  that  the  objection  to  the  complaint  is 
not  well  taken. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs. 

-K.  Crawford  and  A.  J.  Simpson^  for  the  appellant. 

J.  Collins^  Thos.  L.  CoUins  and  A.  B.  Collins^  for  the  appel- 
lees. 
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JuKisDiCTiON — Justices  of  the  Peace. — In  actions  against  tenants 
unlawfully  holding  over,  and  in  forcible  entry  and  detainer,  tho 
jurisdiction  of  justices  of  the  peace  is  special,  and  unlimited  as  to 
amount. 

Constitutional  Law. — The  12th  section  of  the  act  entitled  ^<  an 
act  concerning  the  unlawful  detention  of  lands,  and  the  recovery 
thereof,"  2  O.  &  H.  630,  is  within  the  title  of  said  act. 

Niw  Trial. — Action  for  the  unlawful  detention  of  real  esta^,  trial 
by  jury,  and  verdict  for  the  plainti£f  for  51  dollars  damages.  The 
cause  was  tried  a  second  time  by  the  Court,  and  the  defendants  had 
judgment.  In  the  meantime  the  defendants  surrendered  the  pos- 
session to  the  plainti£f.  A  third  trial  was  afterwards  had  in  the 
absence  of  the  defendants  and  their  counsel,  and  500  dollars  was 
recovered  against  them.  After  the  close  of  the  term  the  defend- 
ants filed  a  complaint  for  a  new  trial,  sworn  to,  in  which  it  was 
shown  that  the  trial  of  the  cause  was  had  in  their  absence,  and 
in  the  absence  of' their  attorney,  who  had  gone  to  the  war;  that 
they  did  not  discover,  until  after  the  close  of  the  term,  that  the 
cause  had  been  tried  in  the  absence  of  their  attorney ;  that  they 
had  a  meritorious  defence;  that  reasonable  ground  existed  for  belief 
on  their  part  that  their  cause  would  be  well  attended  to  without  their 
personal  presence,  and  that  they  were  excusable  in  being  absent 

Seldy  that  under  the  cireumstances  of  the  case  the  new  trial  should 
have  been  granted. 

APPEAL  from  the  Switzerland  Circuit  Court. 

Perkins^  J. — ^On  the  28d  day  of  Aprils  1860,  SUchens  pro- 
ceeded before  a  justice  of  the  peace  against  Sturgeon  and  Sick^ 
ettSy  for  unlawful  detention  of  real  estate.  The  complaint 
was  as  follows : 

*^  Emanuel  Hitchensy'\ 

V.  1  Court  of  John  G.  Anderson^  Esq.,  a  jus- 

Qeorge  Sturgeon,  and  [  tice  of  the  peace  of  iSfu^iteerZand  county. 
John  Bicketts.       J 
**  Emanuel  MitchenSy  plaintiff,  complains  of  George  Sturgeon 
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and  John  BickettSj  defendants,  and  says  that  on  or  abont  the 
9th  day  of  January^  1860,  he  was  in  the  lawful  and  peaceable 
possession  of  a  tract  of  land  situate  in  Switzerland  county^  on 
Plumb  creek,  formerly  owned  and  occupied  by  Francis  SchooU'' 
ever,  on  which  tract,  so  possessed  by  the  plaintiff,  there  was 
and  is  a  grist  mill,  and  saw  mill,  and  mill  race,  and  ground 
appurtenant  for  the  ose  of  said  mills;  and  that  the  defend- 
ants, on  the  day  and  year  last  aforesaid,  did  make  unlawful 
entry  into  and  upon  said  mill  race,  and  grist  mill  and  saw 
mill,  and  the  ground  appurtenant  thereto;  that  the  plaintiff 
hath  the  right  of  possession  thereof,  and  that  the  defendants 
unlawfully  detain  the  possession  thereof  from  the  plaintiff. 
Plaintiff  prays  judgment  of  restitution,  and  damages  700  del- 
lars.  J.  DuMONT,  for  the  plaintiff?' 

No  objection,  by  motion  or  demurrer,  was  made  to  this 
complaint,. and  perhaps  it  may  be  held  sufficient  after  verdict; 
though  we  decide  nothing  as  to  this.  See  (/ConneU  v.  Gil- 
lespie^  17  Ind.  459. 

There  was  a  trial  before  the  justice,  and  the  plaintiff  obtain- 
ed a  judgment  for  51  dollars  damages,  and  for  restitution,  &c. 
This  was  on  the  Ist  day  of  Aprils  1860. 

The  cause  went  to  the  Circuit  Court,  but  how,  or  on  whose 
application,  the  justice  does  not  state.  At  the  October  term^ 
1860,  the  cause  was  tried  in  the  Circuit  Court  and  there  was 
judgment  for  the  defendants. 

The  cause  was  appealed  to  the  Supreme  Court  where  the 
judgment  of  the  Circuit  Court  was  reversed.  HUchens  ▼• 
Hicketts  et  aZ.,  17  Ind.  625. 

At  the  May  term,  1862,  the  cause  having  been  sent  back 
from  the  Supreme  Court,  again  appeared  upon  the  docket  of 
the  Circuit  Court,  and  was  continued. 

On  the  6th  day  of  the  November  term,  1862,  being  the  l£th 
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day  of  that  month,  the  cause  was  tried  by  a  jury,  and  the 
following  verdict  returned : 

**  We,  the  jury,  find  the  defendants  guilty,  and  assess  the 
plaintiff's  damages  at  500  dollars/' 

Thereupon  the  Court  rendered  this  judgment:  ''It  is  con- 
sidered by  the  Court  that  the  plaintiff  recover  of  the  defend- 
ants the  sum  of  500  dollars  in  damages  in  form  aforesaid 
assessed,  and  founds  as  also  plaintiff's  costs  and  charges  herein 
expended  taxed  at,"  &c. 

The  record  of  this  trial  recites  that  the  parties  appeared ; 
that  is,  it  states  thus:  come  the  parties,  &c. 

The  verdict  and  judgment  were  limited  to  damages  because 
the  possession  had  been  surrendered  pending  the  suit.  We 
see  no  error  in  this.  Still,  it  is  safest  to  follow  the  form  pre* 
scribed  by  the  statute  in  these  cases.  2  G.  &  H.  p.  615.  But  see 
2  O.  &  H.  28S,  as  to  judgment  for  damages  only.  It  is  urged 
that  the  amount  of  damages  is  beyond  the  jurisdiction  of  a 
justice  of  the  peace;  but  this  proceeding  is  a  special  one, 
given  by  statute  to  justices  of  the  peace,  and  without  limit 
of  amount  as  to  jurisdiction*  2  G.  &  H.  680.  It  is  claimed 
that  the  12th  section  of  the  statute  mentioned  is  inoperative, 
because  not  embraced  by  the  title.  The  title  is, ''  an  act  con- 
cerning the  unlawful  detention  of  lands  and  the  recovery 
thereof."  We  think  this  title  comprehensive  enough  to  em- 
brace proceedings  against  tenants  unlawfully  holding  over, 
and  in  forcible  entry  and  detainer. 

In  vacation,  on  the  11th  day  of  December^  1862,  the  defend- 
ants filed  in  the  clerk's  office  a  complaint  for  a  new  trial. 
The  complaint  was  sworn  to*  At  the  next  term,  a  demurrer 
was  sustained  to  the  complaint  and  it  was  dismissed.  An 
appeal  was  taken  to  this  Court. 

Our  code  provides  that  a  new  trial  may  be  granted  on  ac- 
count of,  among  other  causes,  any  ^^  irregularity  in  the  pro- 
ceedings of  the  Court,  jury,  or  prevailing  party,  or  any  order 
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of  Court,  or  abuse  of  discretion,  by  which  the  party  was  pre- 
vented from  having  a  fair  trial."  2  Q.  &  H.  212.  And,  if 
the  fact  justifying  the  new  trial  is  not  discovered  till  after 
the  term,  the  application  may  be  made  after  the  term.  In 
this  case  the  fact  occurring,  claimed  to  justify  a  new  trial, 
was  the  trial  of  the  cause  in  the  absence  of  the  defendants 
and  their  attorney,  who  had  gone  to  the  war,  they  not  dis 
covering  till  after  the  term  that  the  cause  had  been  tried  in 
the  absence  of  the  attorney.  The  complaint  sworn  to  shows 
merits  in  the  defence,  and  shows  that  reasonable  ground  ex- 
isted for  belief  on  the  part  of  the  defendants  that  their  cause 
would  be  well  attended  to  without  their  personal  presence, 
and  they  were  excusable  in  being  absent.  Taking  all  the  sur- 
roundings of  the  case,  we  think  a  new  trial  should  be  granted. 
The  cause  was  once  tried  by  a  jury  who  gave  the  plaintiff 
51  dollars  in  damages.  The  second  time  it  was  tried  by  the 
Court,  and  the  defendants  had  judgment.  In  the  meantime 
the  defendants  surrendered  the  possession  to  the  plaintiC 
Afterwards  a  trial  was  had  in  the  absence  of  defendants  and 
their  counsel,  and  500  dollars  recovered  against  them.  We 
think  the  rulings  in  Graves  v.  Hayle,  19  Ind.  83 ;  (in  which 
case  it  may  be  observed,  as  the  fact  does  not  appear  in  the 
report,  Graves  was  a  resident  of  Montgomery  county;)  Frojder 
V,  WiUiamSy  18  id,  416 ;  Hannah  v.  The  Indiana^  ^c,  id.  431, 
sanction  a  new  trial  in  this  case. 

Per  Curiam. — The  judgment  below  is  reversed,  with  costs. 
Cause  remanded,  &c. 

A.  C.  Downey^  for  the  appellants. 

John  Dumonty  for  the  appellee. 
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JoNBS  et  al.  V.  Keedeb. 

Fraudulent  Conveyance — Creditors. — A  owned  a  tract  of  land, 
and  with  intent  to  defrand  his  creditors,  conveyed  it,  without  con- 
sideration, to  B,  who,  to  aid  A  in  accomplishing  his  fraud,  conveyed 
it,  without  consideration,  to  C,  0  mortgaged  the  land  to  the  sink« 
ing  fund  for  a  loan  of  500  dollars,  which  he  received ;  C  was  a 
party  to  the  purpose  of  A  to  defraud  his  creditors.  The  State  re- 
ceived the  mortgage  made  to  the  sinking  fund,  and  made  the  loan 
in  good  faith.  All  of  said  conveyances,  except  the  mortgage  to 
the  sinking  fund,  were  set  aside  hy  a  decree  of  the  proper  Court, 
and  the  land  ordered  to  he  sold,  suhject  to  said  mortgage,  for  the 
benefit  of  the  creditors  of  A*  The  land  did  not  sell  for  enough  to 
pay  them.  Suit  was  then  brought  against  £7,  to  compel  him  to  ac- 
count for  and  pay  over  to  A's  creditors  the  500  dollars  obtained  by 
the  said  mortgage. 

Heldy  that  C  was  entitled  to  the  money  as  against  A,  but  held  it  in 
trust  for  the  creditors  of  A,  to  whom  he  was  liable  to  account  and 
pay  it  over. 

APPEAL  from  the  Howard  Circuit  Court. 

Perkins,  J. — ^The  complaint  in  this  case  shows  that  John 
D.  Jones  ^  Co.  recovered  a  judgment  in  the  Howard  Circuit 
Court,  at  the  November  term,  1856,  against  Jonathan  Reeder^ 
for  over  1,600  dollars. 

It  farther  shows  that,  at  that  time,  said  Jonathan  owned  a 
tract  of  land  in  Madison  county,  Indiana^  and  that,  to  defraud 
his  creditors,  he  conveyed  it  without  consideration  to  one 
Ring^  who,  to  aid  Jonathan  in  accomplishing  his  fraud,  con- 
veyed the  same,  without  consideration,  to  Joseph  H.  Reeder^ 
who  mortgaged  said  tract  of  land  to  the  sinking  fund  for  a 
loan  of  500  dollars,  which  he  received,  all  of  which  acts  were 
done  by  said  Joseph  as  a  party  to  the  purpose  of  Jonathan  to 
defraud  his  creditors.    The  State,  however,  received  the  sink- 
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ing  fand  mortgage  and  made  the  loan  of  600  dollars  in  good 
faith. 

The  complaint  further  shows  that  all  the  foregoing  coa- 
vejances,  except  the  mortgage  to  the  sinking  fund,  were 
adjudged  void  by  the  Madison  Circuit  Court,  and  the  land  in 
question  ordered  to  be  sold  for  the  benefit  of  Jonathan's  cred- 
itors, subject  to  the  mortgage  to  the  fund  above  mentioned; 
that  the  sale  took  place  but  failed  to  produce  sufficient  to  pay 
the  creditors,  and  this  suit  is  now  brought  against  Joseph  H. 
Heeder  to  compel  him  to  account  for  and  pay  over  to  Jona- 
than's creditors  the  500  dollars  he  obtained  by  mortgaging 
Jonathan's  land,  held  by  him,  Joseph^  fraudulently,  and  with- 
out any  consideration  paid  for  it. 

The  Court  below  sustained  a  demurrer  to  the  complaint  on 
the  ground  of  want  of  sufficient  facts.  We  think  the  Court 
erred.  We  think  the  complaint  makes  a  case  against  Joseph 
for  an  accounting  and  payment  over  of  the  money.  He 
holds  it  absolutely  as  against  Jonathan^  but  in  trust  as  to  the 
creditors  of  Jonathan.  Patridge  v.  Gopp^  1  Eden.  163;  Ames 
v.  Blunt,  5  Paige  13;  1  Story's  Eq.,  §§  865,  368y  438,  and 
notes ;  Simpson  v.  Gowdy  et  al.,  19  Ind.  292,  and  cases  there 
cited. 

The  question  in  this  complaint  was  not  embraced  in  the 
former  suit. 

Per  Cunam. — The  judgment  below  is  reversed,  with  costs. 
Cause  remanded  with  instructions  to  overrule  the  demurrer. 

Martindale  ^  Grubbs,  for  the  appellants. 

Lindsey  ^  Davis,  for  the  appellee. 

% 
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Dalb  v.  Moffitt. 

AonoK— "PR0MI8S0BT  NoTE. — A  made  bis  note  payable  to  B^  and  0 
and  2>  indorsed  it.  B  sned  C  and  D,  as  joint  makers  of  tbe  noteti 
Tbe  eyid^ce  sbowed  conclasively  tbat  C  and  D  placed  tbeir  namea 
on  tbe  note,  not  as  makers,  but  as  indorsers. 

Heldf  tbat  (7  and  D  were  not  liable  in  tbe  action. 

APPEAL  from  the  HamUtim  Common  Pleas. 

Davison,  J. — Silaa  Moffitt^  who  was  the  plaintiff,  brought 
an  action  against  Samuel  Dale  and  William  Hpleman,  alleging 
in  his  complaint  that  the  ^'  President  and  Directors  of  the  Peru 
and  Indianapolis  Railroad  Company^  on  the  12th  of  February^ 
1851,  issaed  their  promissory  note,  payable  to  the  plaintiff  at 
three  days,  for  200  dollars,  at  12  per  cent,  interest,  signed  by 
John  Burkf  President,  and  attested  by  John  T.  CoXy  Secretary; 
that  Dale  and  Hclemany  the  defendants,  at  the  day  of  the  date 
of  the  note,  signed  the  same,  by  indorsing  their  names  on  the 
back  hereof,  whieh  note  and  indorsements  thereon  read  thus : 

"  |200.  Upon  demand  or  within  three  days  thereafter,  for 
Talne  received,  the  President  and  Directors  of  the  Peru  and 
Indianapolis  BaUroad  Company  promise  to  pay  Silas  Moffitt 
or  order  200  dollars,  with  interest  at  the  rate  of  12  per  centnm 
per  annum  until  paid,  payable  without  defalcation  or  default^ 
and  recoverable  without  any  relief  whatever  from  the  ap- 
praisement laws.  John  Bubs,  President. 

"  Attest :  John  T.  Cox,  Secretary. 

**  Indorsed,  Samuel  Dale^  William  Holeraan.^* 

There  is  also  an  indorsement  of  a  payment  thereon  as  fol- 
lows :  ^<  Interest  calculated  and  paid  up  to  the  12th  of  Febru- 
ary, 1853." 

It  is  further  averred  that  tbe  note  is  due  and  wholly  unpaid; 
tbat  the  railroad  company  is  notoriously  insolvent,  and  that 
Vol.  XXn.— 8. 
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the  defendants,  thongh  often  requested,  have  refused  to  pay, 
&C.    DalCf  one  of  the  defendauts,  answered : 

L  By  a  denial. 

2.  That  he  indorsed  the  note  in  blank,  in  the  ordinary 
character  of  an  indorser  merely,  and  not  with  any  under- 
Btanding  or  intention  of  becoming  liable  thereon  as  maker, 
but  only  in  case  the  railroad  company,  legal  diligence  having 
been  used  by  the  holder  of  the  note  to  collect  it  from  her, 
should  fail  to  pay,  &c.  The  plaintiff  demurred  to  the  second 
paragraph;  but  the  demurrer  was  overruled,  and  he  replied 
in  denial,  &c. 

The  Court  tried  the  issues  and  found  for  the  plaintiff  for 
428  dollars.  Motion  for  a  new  trial  denied  and  judgment. 
The  only  question  to  settle  is,  was  the  finding  sustained  by 
the  evidence  ? 

We  have  decided  that,  ^*  where  a  promissory  note  is  indorsed 
by  the  payee,  whose  name  is  followed  upon  the  back  of  the  note 
by  other  names  in  blank,  parol  evidence  will  not  be  permitted 
to  vary  the  legal  effect  of  the  indorsements  thus  appearing  on 
the  note."  Vore  v.  Hunt,  13  Ind.  551.  But  "where  a  party 
places  his  name  on  the  back  of  a  note,  creating  a  liability  in 
favor  of  the  payee,  the  presumption  is  that  he  intends  to  as- 
sume the  liability  of  an  indorser,  and  nothing  more.  This 
presumption,  however,  may  be  controlled  by  parol  evidence, 
showing  that  he  intended  to  assume  the  liability  of  a  maker, 
in  which  case  he  will  be  regarded  as  a  joint  maker.''  SUl  v. 
Leslie,  16  Ind.  236;  McGaughey  v.  ElKoU,  18  Ind.  121;  Drake 
V.  MarkUj  21  Ind.  433.  Here  the  payee  did  not  indorse  the 
note,  and  the  defendants,  having  written  their  names  on  the 
back  of  it,  the  only  question  to  settle  is,  has  the  presumptioa 
that  they  signed  as  indorsers  been  rebutted  by  the  evidence  ? 
In  the  absence  of  any  extrinsic  proofs  in  the  ca8e,the  findings 
should  have  been  in  favor  of  the  defendants ;  but  the  evi- 
dence is  upon  the  record,  is  not  conflicting,  and  showa  oon- 
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•clnsively  that  the  defendants  placed  their  names  on  the  note, 
not  as  makers,  bat  as  indorsers.  And  the  result  is,  having 
been  sued  as  makers,  they  are  not  liable  in  this  action. 

Per  Ouriam. — ^The  judgment  is  reversed,  with  costs. 

St(me  ^  MosSj  for  the  appellant. 


Palmeb,  Administrator,  Ac.  v.  Fxtlleb,  Executrix,  &c.  Ig  m 

Appeal — Costs. — ^An  administrator  who  is  sued  before  a  justice  of 
the  peace  on  a  claim  against  him  in  his  fiduciary  capacity,  has  a 
right,  under  §  64,  2  G-.  &  H.  p.  693,  to  appeal  from  die  judgment 
rendered,  though  the  justice  had  no  jurisdictioo  of  the  cause ;  and 
the  Court  to  which  he  appeals,  in  deciding  the  question  of  juris- 
diction in  his  favor,  should  render  judgment  against  the  plaintiff 
for  costs. 

APPEAL  from  tjie  Daviess  Circuit  Court. 

Davison,  J. — ^The  appellee,  as  executrix  of  Henry  FuUer^ 
deceased,  sued  the  appellant,  as  administrator  of  Andrew  Pal- 
meTy  deceased,  before  a  justice  of  the  peace,  upon  the  follow- 
ing account,  which  was  filed  as  the  cause  of  action,  viz : 

Josiah  Palmer^  administrator  of  Andrew  Palmer^  deceased^ 
to  Catherine  FuUer^  executrix  of  Henry  Fuller^  deceased.  Dr. 

February  8, 1857,  to  making  rails ••••••  |7  75 

Six  years  interest. ..« ....r 2  77 


no  52 

The  justice  gave  judgment  in  fSayor  of  the  executrix,  who 
was  the  plaintiff,  for  7  dollars  and  75  cents,  and  the  defend- 
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ant  appealed.  In  the  Circuit  Conrt,  to  which  the  appeal  was 
tiken,  ^^  the  Court  ordered  the  cause  to  he  stricken  from  the 
docket,  for  the  reason  that  it  had  no  jurisdiction  to  try  the 
merits  of  the  action,  and  rendered  judgment  against  the 
defendant  for  all  costs  which  had  accrued  in  said  Court." 
To  this  ruling  the  defendant  excepted.  It  is  conceded  that 
the  claim  upon  which  the  suit  is  founded,  being  against  an 
administrator  in  his  fiduciary  character,  the  justice  had  no 
jurisdiction  of  the  cause.  Still  the  defendant,  judgment  hav- 
ing been  rendered  against  him,  had  a  right  to  appeal.  2  B. 
S.,  G.  &  H.,  p.  501,  §  62 ;  id.  p.  593,  §  64.  And  the  Court  in 
which  the  appeal  is  pending  must  adjudge  the  point  of  juris- 
diction. In  this  instance  such  adjudication  resulted  in  favor 
of  the  defendant ;  he  was  the  prevailing  party,  and  it  seems 
^  reasonable  and  proper  that  he  recover  a  judgment  for  his 
eosts,"    Dixon  v.  EiUy  8  Ind.  149. 

We  are  of  opinion  that  the  Circuit  Court,  in  rendering 
judgment  against  the  defendant  for  costs,  committed  an  error. 

Fer  Curiam. — ^The  judgment  is  reversed,  with  directions  to 
the  Court  below  to  dismiss  the  suit  at  the  costs  of  the  plain* 
tiff.    Costs  here  against  the  appellee. 

J.  W.  BurtoTij  for  the  appellant. 

JB.  A.  elements^  Jr.^  for  the  appellee. 


Thb  Stats  ex  rel.  Sattbblbe  et  al.  v.  Piercb  et  al.;  Same  ex  rel. 

TuTTLB  V.  Sakb. 

Pbacticb — BiFOBMiNO  JuDGMBNTS. — Judgments  were  rendered 
against  a  sheriff  and  his  sureties  on  his  official  bond.  It  was  not 
ordered,  in  the  judgments,  that  thej  should  be  executed  without 
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any  relief  from  appraieement  laws,  ae  might  have  beea  done,  ao- 
oording  to  section  1  of  an  act  approved  J}ecemher  2l8t,  1868|  and 
section  381  of  the  code,  2  G-.  A;  H.  p.  220.  After  the  lapse  of  one 
jear,  but  within  three  years  from  the  date  of  their  recovery,  pro- 
ceedings were  instituted  in  which  rehearings  were  songht  by  the 
plaintiffs  therein,  for  the  purpose  of  reforming  the  same  so  far  as 
to  have  them  so  entered  as  to  be  collectable  without  relief.  No 
excuse  or  reason  was  given  for  the  failure  to  have  the  judgments 
rendered  in  accordance  with  said  statutes;  and  no  copy  of  the 
records  in  said  cases  were  filed  with  the  complaints.  Demurrers  to 
the  complaints  were  sustained. 

Seldy  1.  That  the  plaintiffs,  so  far  as  appeared  from  the  complaints, 
by  failure  to  take  the  judgments  in  the  form  they  might  have  done, 
under  said  statutes,  waived  any  right  to  judgments  in  forms  differ- 
ent from  those  entered.. 

2.  That  in  a  suit  u^on  a  judgment  a  transcript  thereof  must  be  filed 
with  the  complaint. 

APPEAL  from  the  Lake  CSrcuit  Court 

Hanna,  J. — These  cases  depend  upon  the  same  point,  and 
are  against  the  same  defendants. 

It  is  averred  that  judgments  were  recovered  against  PUree 
and  sureties  on  his  oflSlcial  bond  as  sheriff  of  the  county  of 
LakCj  the  dates  of  which  are  given.  After  the  expiration  of 
one  year  from  such  recoveries,  but  within  three  years,  thia 
proceeding  was  instituted,  in  which  rehearings  are  sought  by 
the  plaintiffs  in  said  judgments  for  the  alleged  purpose  of  re- 
forming said  judgments  so  far  as  to  have  them  so  entered  as 
to  be  collectable  without  regard  to  the  valuation  laws  of  the 
State.  It  is  averred  that,  as  entered,  said  judgments  are  in 
the  ordinary  form,  but  that  under  statutes  quoted  the  plain- 
tiff were  entitled  to  judgments  in  the  form  now  sought.  Ko 
excuse  or  reason  is  given  for  the  failure  to  have  the  judg« 
monta  rendered  as  now  prayed,  in  accordance  with  said  stat- 
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ates.  No  copy  of  the  records  in  said  cases  is  filed  with  the 
complaints. 

The  complaints  were  demurred  to  and  the  demurrers  sus- 
tained. 

The  plaintiffs,  so  far  as  appears  from  the  complaints,  waived 
any  right  to  judgments  in  forms  different  from  those  en- 
tered hy  failing  to  take  them  in  such  form  as  they  might  have 
done  under  the  statutes.  Jhere  may  have  heen  a  valid  excuse 
for  such  failure,  but,  if  so,  it  appears  to  us  it  should  be  shown. 
It  ^as  been  repeatedly  held  that,  under  the  statute,  in  a  suit 
upon  a  judgment,  a  transcript  thereof  must  accompany  the 
complaint.  We  do  not  see  but  that  the  reason  for  the  rule 
is  as  strong  and  applies  as  well  to  proceedings  of  this  char- 
acter. We  have  held  that  to  present  rulings  on  demurrers 
no  bill  of  exceptions  is  necessary.  Under  that  decision  the 
records,  as  made  by  the  plaintiffs  in  these  cases^  would  njot 
contain  the  original  judgments  and  record  proceedings  sought 
to  be  reformed.  It  will  not  do  therefore  to  say  that^as  these 
proceedings  were  in  the  same  Court>that  Court  might  inspect 
its  own  records.  That  would  not  bring  it  before  us  for  our 
examination.  The  safe  rule  is  to^equire  all  that  the  Court 
below  is  required  to  pass  upon  to  go  into  the  record  in  such 
cases. 

Per  Curiam. — The  judgment  below  is  affirmed,  with  costs. 

Bradley  ^  Woodwardy  for  the  appellants. 


Allen  v.  Wells. 

Stattxtes  CoKSTRVEn — Costs. — Action  by  A  against  B  for  trespass  in 
entering  upon  lands,  and  cutting  and  removing  timber.  B  answer- 
ed by,  1.    A  denial.    2.  That  he  was  the  owner,  &o.,  of  the  lands 
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described  in  tbe  complaint.  A  replied  by  a  denial ;  and  accompa- 
nied bis  reply  with  an  affidavit  that  title  to  land  was  in  issue, 
and  a  motion  tbat  tbe  case  be  transferred  to  tbe  Circuit  Court.  Tbe 
motion  was  granted.  Tbe  case  was  tried  in  tbe  latter  Court,  and  a 
judgment,  on  yerdict,  rendered  in  favor  of  A.  B  made  a  motion 
to  tax  all  tbe  costs  wbicb  bad  accrued  in  tbe  Common  Pleas,  ex- 
cept tbe  costs  of  tbe  summons  and  its  service,  against  A.  Tbis 
motion  was  overruled,  except  as  to  tbe  costs  occasioned  by  tbe 
transfer.  B  appealed,  and  insisted  tbat  bis  motion  sbould  have 
been  sustained. 

Held^  tbat  section  11,  2  O.  &  H.  p.  22,  sbould  be  construed  to  gite 
tbe  Circuit  Court  some  latitude  of  discretion  in  eacb  case  tbat  may 
arise  under  tbe  clause  tbereof  wberein  tbe  word  ''may''  occurs; 
and  tbat,  so  far  as  appeared  from  tbe  record,  tbere  was  no  abuse  of 
a  sound  discretion,  in  tbe  judgment  as  to  costs,  given  by  tbat  Court. 

APPEAL  from  the  Daviess  Circuit  Court. 

Hakna,  J. — Wells  sued  AUen  in  the  Common  Pleas  for 
trespass  in  entering  upon  lands,  and  catting  and  removing 
timber. 

Answer:  1.  Denial.  2.  That  defendant  wa8«  the  ovener^ 
Ac.,  of  the  lands  described  in  the  coniplaint.  Reply  in  denial, 
and  accompanied  with  an  affidavit  that  title  to  land  was  in 
isfiue,  and  motion  that  the  case  be  transferred  to  the  Circuit 
Court.  The  case  was  so  transferred.  Trial  in  the  Circuit 
Court,  verdict  and  judgment  for  the  plaintiff  for  8  dollars  and 
part  of  the  costs.  On  motion  of  the  defendant  a  judgment 
was  rendered  against  the  plaintiff  for  the  costs  occasioned  by 
the  transfer.  The  defendant  appealed,  and  insists  that  all 
costs  that  accrued  in  the  Common  Pleas,  '^  except  the  sum- 
mons and  its  service,"  should  have  been  assessed  against  the 
plaintiff,  as  moved  for  by  the  defendant,  in  pursuance  of  the 
statute.  2  G.  &  H.  §  11,  p.  22.  By  this  section  it  is  provided 
thatj^^when  it  appears  upon  the  face  of  the  complaint  or  by 
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other  legitimate  pleadiDga,  verified  by  affidavit,  that  the  title 
to  real  estate  ia  in  issne/'  the  ease  shall  be  transferred,  &c 

It  did  not  appear  from  the  face  of  the  complaint  that  the 
title  to  real  estate  was  in  issne.  It  is  assumed  in  aigument 
that  it  so  appeared,  because  the  plaintiff  averred  therein  that 
he  was  the  owner  of  the  lands  upon  which  the  alleged  tres- 
pass was  committed.  But  it  has  been  decided  that  the  word 
issue  has  a  technical  legal  meaning  as  here  used.  SoUiday  v« 
Spencer f  7  Ind.  682.  It  is  evident  that  the  suit  was,  in  the 
case  at  bar,  for  cutting  and  carrying  away  the  timber,  and  so 
far  as  the  complaint  shows  this  was  the  point  in  dispute,  or 
issue,  which  the  complainant  intended  to  raise.  The  defend- 
ant avoided  that  issue  by  saying  that  he  was  the  owner  of 
the  land,  but  his  pleadings  were  not  verified.  This  answer 
was  denied  and  the  reply  verified. 

The  pleading  thus  filed  by  the  defendant  should  have  been 
verified,  so  as  to  authorize  the  Court  to  transfer  the  ease, 
unless  a  state  of  facts  had  existed,  and  been  pleaded  by  the 
plaintiff  in  reply,  admitting  the  title  in  the  defendant/  but 
Btill  entitling  the  plaintiff  to  his  action  for  the  alleged  tres- 
pass. Whether  such  facts  might  have  existed,  we  need  not 
determine,  as  they  could  not  have  been  pleaded  by  the 
plaintiff  if  they  did,  because  such  reply  would  have  been  a 
departure — ^the  plaintiff  having  alleged  in  the  complaint  that 
he  was  the  owner  of  said  lands.  We  think,  then,  that  in 
the'  case  at  bar,  to  have  brought  the  same  within  the  mean- 
ing of  the  statute  quoted,  the  pleadings  of  the  defendant 
ehould  have  been  verified.  As  this  was  not  done  it  may  be 
possible  that  the  Common  Pleas  should  not  have  ordered  the 
transfer  of  the  case  to  the  Circuit  Court;  but  upon  this  point 
the  Circuit  Court  made  no  order,  because  the  section  of  the 
statute  above  quoted  from  provides  that,  *Hhe  decision  of  the 
Common  Pleas  ordering  the  transfer  shall  be  final,  but  the  Cir- 
cuit Court  mav  tax  all  costs  made  in  the  former  Court,  except 
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the  summoDS  and  its  servicey  to  the  party  procnrinj^  such 
transfer  without  sufficient  cause."  K  we  are  correct  in  the 
views  above  expressed,  it  would  seem  to  follow  that  the  plain- 
tiff had  procured  the  transfer  without  sufficient  cause,  for 
he  should  have  taken  the  proper  steps  to  get  rid  of  the  plead- 
ings of  the  defendant  which  were  thus  insufficient,  unless 
verified  as  required,  and  should  not  have  proceeded  as  he  did. 
But  having  thus  proceeded  and  obtained  an  order  which  the 
statute  provides  shall  be  final,  what  was  the  duty  of  the  Cir- 
cuit Court  as  to  the  costs  ?  Had  that  Court  a  discretion  to 
tax  the  costs  made  in  the  Common  Pleas  against  either  party, 
or  should  the  word  "  may/'  as  used  in  this  statute  be  con- 
strued as  equivalent  to  ^^  shall."  In  that  part  of  said  section 
immediately  preceding  the  portion  last  above  quoted,  this 
language  occurs :  ^'  If  the  cause  of  transfer  appear  in  the 
complaint,  the  plaintiff  shall  pay  all  costs  in  the  Common 
Pleas,  except  the  summons  and  its  service."  Why  the  use 
of  these  two  words,  which,  ordinarily,  have  a  different  mean- 
ing, if,  in  each  instance,  the  imperative  duty  was  intended 
to  be  devolved  upon  the  Court  of  taxing  the  costs  in  the  same 
way  under  each  distinct  set  of  circumstances  7 

We  are  inclined  to  the  belief  that  a  just  construction  of 
this  section  would  give  the  Court  some  latitude  of  discretion 
in  deciding  each  case  that  might  arise  under  the  clause  where 
the  word  ^^may"  occurs.  If  we  are  correct  in  this,  then, 
we  can  not  disturb  the  judgment  herein,  for  we  do  not  per* 
ceive  that  there  was  any  abuse  of  a  sound  discretion,  so  £bx 

the  record  shows  the  facts. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 

J.  W.  Burtoriy  for  the  appellant 

JB.  A.  elements^  Jr.j  for  the  appellee. 
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Bbown's  AdminiBtrators  t;.  BaAoe, 

4 

Landlord  and  Tenant — Fobveitubb  or  Leabxhold* — Tke  failue 
of  a  tenant  to  pay  rent  will  not  work  a  forfeiture  of  his  estaio,  un- 
less it  is  so  expressed  in  the  lease  or  agreement. 

Same — Statutes  Construed. — The  words  ''all  general  tenancies/' 
in  section  2,  2  Q-.  &  H.  p.  359,  mean  such  tenancies  only  as  are  not 
fixed  and  made  certain  in  point  of  duration,  by  the  agreement  of 
the  parties. 

Sams. — SemhUf  that  the  words  ''or  for  a  shorter  period,"  in  the 
same  section,  embrace  a  tenancy  uncertain  as  to  duration,  but  one 
which  appears  to  haye  been  intended  by  the  parties,  as  less  than  a 

m 

year. 
Estates  for  Years. — ^Estates  fbr  years  embrace  such  as  ar»  for  a 
single  year,  or  for  a  period  still  less,  if  definite  and  ascertained,  as 
a  term  for  a  fixed  number  of  weeks  or  months,  as  well  as  for  any 
definite  number  of  years,  however  great. 

APPEAL  from  the  Madison  Circuit  Court. 

WoRDEN,  J. — On  the  let  of  Aprilj  1859,  Brown  let  to  Bragg 
certain  real  estate,  to  be  held  by  the  latter  for  the  term  of 
one  year  from  that  date ;  for  which  Bragg  was  to  pay,  as 
rent,  the  sum  of  460  dollars,  to  be  paid  quarterly,  at  times 
specified  in  the  instrument  of  writing  creating  the  tenancy 
executed  between  the  parties.  On  the  1st  of  December ^  1859, 
a  quarter's  rent  being  due  and  unpaid,  Brown  served  on 
Bragg  a  notice  to  quit  the  premises  at  the  expiration  of  ten 
days,  unless  the  rent  in  arrear  should  be  paid  within  that 
time. 

Bragg  failing  to  pay  the  rent  or  quit  the  premises,  this 
action  was  brought  by  the  representatives  of  the  lessor  to 
recover  possession.  The  suit  was  brought  before  the  expira- 
tion of  the  term. 

The  Court  below  held,  on  the  facts  above  stated,  that  the 
plaintiffs  were  not  entitled  to  recover,  and  we  think  the  de-; 
cision  was  in  accordance  with  the  law  of  the  case. 
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'We  sappoBe  that,  independently  of  any  statutory  proviB- 
ions,  the  proposition  that  the  failure  to  pay  the  rent  due,  did 
not  work  a  forfeiture  of  the  estate  of  the  tenant,  is  too  clear 
to  require  the  citation  of  any  authorities  in  its  support.  In 
order  that  a  failure  to  pay  rent  should  work  a  forfeiture,  it 
ehould  be  so  expressed  in  the  lease  or  agreement  of  the 
parties,  which  was  not  done  in  the  case  before  us.  As  well 
might  a  man  who  sells  a  horse  to  be  paid  for  in  the  future, 
daim  to  recover  hila  back  on  failure  of  the  purchaser  to  pay 
according  to  his  stipulation,  as  the  lessor  of  real  estate  to 
recover  it  from  his  tenant  because  of  his  failure  to  pay  rent, 
there  being  no  stipulation  that  such  failure  should  work  a 
forfeiture. 

But  we  have  the  following  statutory  provision,  which  is 
claimed  by  the  appellants  to  be  applicable  to  the  case  before 
UB.  "  If  a  tenant  at  will,  or  from  year  to  year,  or  for  a  shorter 
period,  neglect  or  refuse  to  pay  rent  when  due,  ten  days' 
notice  to  quit  shall  determine  the  lease,  unless  such  rent  shall 
be  paid  at  the  expiration  of  said  ten  days,''  2  G.  &  H.  p. 
859,  §  4. 

The  case  before  us  does  not  come  within  any  of  the  clauses 
of  the  statute  above  set  out.  It  is  clearly  not  a  tenancy  at 
will,  nor  for  a  shorter  period  than  a  year;  and  it  seems  to  be 
equally  clear  that  it  is  not  a  tenancy  from  year  to  year.  The 
legislature,  in  the  second  section  of  the  act  above  cited,  have 
provided  what  shall  be  deemed  tenancies  from  year  to  year, 
viz :  "  all  general  tenancies,  in  which  the  premises  are  occu- 
pied by  the  consent,  either  express  or  constructive,  of  the 
landlord."  By  the  words  ^^  all  general  tenancies,"  we  think 
it  clear  that  the  legislature  meant  such  tenancies  only  as  were 
not  fixed  and  made  certain  in  point  of  duration  by  the  agree- 
ment of  the  parties.  This  is  apparent  from  several  conside- 
ratiouB.  Where  lands  are  demised  for  a  definite  term,  no  no- 
tice to  quit  is  necessary  in  order  to  terminate  the  tenancy. 
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See  cases  in  Perk.  Dig.  p.  850,  §  5,  Yet  the  legislature  have 
provided  for  terminating  tenancies  from  year  to  year  by  three 
months'  notice  to  quit.  Section  8.  It  would  be  an  abstirdAf 
to  suppose  the  legislature  intended  to  change  tenancies  for  « 
fixed  period,  whether  for  one  year^  or  more,  or  less,  into  ten- 
ancies  from  year  to  year,  and  then  enable  the  landlord  to  ter» 
minate  them  by  three  months'  notice  to  quit.  The  statute 
seems  to  be  merely  declaratory  of  the  common  law  on  the 
subject  Says  Chancellor  Kent^  '^estates  at  will,  in  the  strict 
sense,  have  become  almost  extinguished,  under  the  operation 
of  judicial  decisions.  Lord  Mansfield  qbserved  that  an  infi- 
nite quantity  of  land  was  holden  in  England  without  lease. 
They  were  all,  therefore,  in  a  technical  sense,  estates  at  will; 
but  such  estates  are  said  to  exist  only  notionally,  and  where 
no  certain  term  is  agreed  on,  they  are  construed  to  be  tenan- 
cies from  year  to  year,  and  each  party  is  bound  to  give  rea- 
sonable notice  of  an  intention  to  terminate  the  estate.  The 
language  of  the  books  now  is  that  a  tenancy  at  will  arises 
from  grant  or  contract,  and  that  general  tenancies  are  con- 
structively taken  to  be  tenancies  from  year  to  year.''  4  Kent 
Com.  §  10,  p.  128. 

In  the  case  before  us,  the  tenancy,  by  the  agreement  of  the 
parties,  was  for  a  year,  neither  more  nor  less.  Hence  it  in 
wholly  unnecessary  to  determine  what  is  meant  by  the  words 
^^  or  for  a  shorter  period,"  in  the  section  of  the  statute  above 
quoted ;  but  we  doubt  whether  they  should  be  construed  to 
embrace  a  tenancy  for  a  fixed  and  definite  period.  The  inter- 
pretation that  presents  itself  as  the  most  reasonable  is,  that 
they  embrace  a  tenancy  uncertain  as  to  duration,  but  one 
which  appears  to  have  been  intended  by  the  parties  as  leM 
than  a  year.    But  on  this  point  nothing  is  decided. 

The  lease  in  the  case  before  us,  created  an  estate  which  the 
law  defines  to  be  an  estate  for  years.  Such  would  also  have 
been  its  character  had  it  been  less  than  a  year  in  duration. 
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^Ev^ry  estate  which  must  expire  at  a  period  certain  and 
prefixed,  by  whatever  words  created,  is  an  estate  for  years." 
3*8har8.  Blackstone,  p.  142.  ^<  Estates  for  years  embrace 
Bnch  as  are  for  a  single  year,  or  for  a  period  still  less,  if  defi- 
Bite  and  ascertained,  as  a  term  for  a  fixed  number  of  weeks 
or  months,  as  well  as  for  any  definite  number  of  years,  how- 
ever great"    1  Washburn  on  Real  Estate,  p.  291. 

The  defendant  being  a  tenant  for  years,  and  not  at  will,  or 
from  year  to  year,  or  for  a  shorter  period,  it  was  not  compe- 
tent for  the  lessor  to  terminate  the  tenancy  before  the  expi- 
ration  of  the  term,  on  the  ground  of  failure  to  pay  the  stipu- 
lated rent. 

TfT  Curiam. — ^The  judgment  below  is  affirmed,  with  costs. 

W.  -B.  Fieree  and  JT.  D.  Thampsony  for  the  appellants. 


Halbbbt  et  al.  v.  The  State  ex  rel  Boabd  of  Commissioebbs 

OP  Maetin  County. 

CouETT  Tbbasitesb — DuTT  0? — ^Bbeaoh  OF  His  Bond. — Under 
sectioDS  2,  3,  and  13,  2  G.  &  H.  p.  640,  and  seetions  123,  125,  and 
127, 1  G-.  ft  H.  p.  68,  it  is  the  duty  of  a  county  treasurer  to  pay 
over  the  fiinds  in  his  hands  according  to  law,  which  may  be  upon 
orders  drawn  upon  him  by  the  auditor,  or  to  his  successor  in  office, 
and  a  failure  to  make  such  payment  constitutes  a  breach  of  his 
bond,  conditioned  for  the  faithful  performance  of  his  duties. 

Public  Offigsb — Liability  of  fob  Moeitb. — ^A  public  officer  who 
is  required  to  give  bond  for  the  proper  payment  of  money  that  may 
come  into  his  hands,  as  such  officer,  is  not  a  mere  bailee  of  the 
money,  exonerated  by  the  exercise  of  ordinary  care  and  diligence, 
hut  his  liability  is  fixed  by  his  bond,  and  the  fact  that  the  money 
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was  stolen  from  him  without  his  fault,  does  not  release  him  from 
his  obligation  to  make  such  payment. 
Couin?T  Treasurbb — Board  of  Cohxissioxibs  hays  no  Pow^ 

OYER,  TO  DIRECT  WHERE  WXJKDB    OV    StATE    AND    COUNTT    SHALL 

BE  KEPT. — A  county  treasurer  is.  an  officer  who  acts  on  his  own 
responsibility,  and  independently  of  the  Board  of  Commissioners 
of  the  county,  so  far  as  the  keeping  of  the  fands  of  the  State  and 
county  is  concerned.  He  is  the  proper  custodian  of  the  funds, 
and  the  Board  of  Commissioners  have  no  legal  authority  to  direct 
him  where,  or  in  what  manner,  the  funds  shall  be  kept. 
Hanna,  J.,  dissenting.  ^ 

APPEAL  from  the  Martin  Circuit  Court. 

WoRDENy  J. — This  was  an  action  against  RaXbert  and  his 
sureties  on  his  official  bond  as  treasurer  of  Martin  county. 
The  condition  of  the  bond  was  that  Halbert  should  ^^  faithfully 
and  impartially  discharge  his  duties  as  treasurer  of  Martin 
county,  and  pay  OYer  all  moneys  according  to  law  that  might 
come  into  his  hands  as  such  treasurer.'^ 

There  were  three  breaches  assigned. 

1st.  That  Halbert  receiYcd,  while  in  office,  SOOO  dollars  be- 
longing to  the  common  school  fund,  which  he  failed  to  pay 
over. 

2d.  That  he  received  3000  dollars  on  account  of  township 
taxes,  which  he  failed  to  pay  over. 

8d.  That  he  received  funds  belonging  to  said  county,  aris- 
ing from  various  sources,  to  the  amount  of  8000  dollars, 
which  he  failed  to  pay  over. 

The  general  denial  was  filed,  with  an  agreement  that  aU 
matters  of  defence,  and  of  reply  thereto,  might  be  given  in 
evidence  in  the  same  manner  as  if  pleaded.  ' 

The  cause  was  submitted  to  the  Court  for  trial  on  the  fol- 
lowing agreed  statement  of  the  facts : 

''  That  the  defendant,  Thomas  Halbert j  was,  at  the  October 
election  in  the  year  A.  D.  1859,  elected  treasurer  of  the  county 
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of  Martin  aforesaid,  for  the  term  of  two  years  from  the  5th 
day  of  November^  1859.  The  said  Thomas  Halbert  as  princi- 
pal, and  the  other  defendants  as  sureties,  executed  a  bond  to 
the  State  of  Indiana,  conditioned  for  the  faithful  perform- 
ance of  said  Halberfs  duties  as  treasurer  aforesaid,  as  alleged 
in  the  plaintiff's  complaint,  which  bond  on  the  day  and  year 
last  aforesaid,  was  approved  by  the  Board  of  Commissioners 
aforesaid,  and  said  Halbert  then  and  there  entered  upon  the 
duties  of  said  office,  and  continued  therein  until  his  successor 
was  duly  elected  and  qualified ;  that  there  came  into  his 
hands  during  his  said  term  of  office  as  such  treasurer  as  afore- 
said, from  divers  sources,  the  sum  of  2186  dollars  and  26 
cents,  which  he  did  not  pay  over  to  the  persons  authorized 
by  law  to  recieve  the  same,  or  to  his  successor  in  office;  that 
at  the  December  term^  A.  D.  1859,  of  the  Board  of  Commis- 
sioners of  said  county,  to  wit :  on  the  8th  day  of  December^ 
1859,  the  following  order  was  made  by  said  Board  and  entered 
on  their  record,  to  wit:  ^Ordered,  that  James  C.  OBrien  be 
allowed  the  sum  of  172  dollars  for  a  safe  furnished  the  treas- 
urer's office ;'  that  at  the  March  term,  A.  D.  1861,  of  said 
Board  of  Commissioners  the  following  order  was  made  by 
8idd  Board  and  entered  on  their  record,  to  wit :  ^  Comes  now 
Thomas  HaJJbert,  treasurer  of  Martin  county,  and  files  his 
written  statement,  to  wit:  That  there  was  a  clerical  irregu- 
larity and  omission  in  a  certain  order  of  this  Court,  made  at 
the  December  term,  1859,  in  the  matter  of  the  purchase  of 
the  safe,  for  the  safe-keeping  of  the  funds,  &c.,  of  the  treas- 
ury, and  other  orders  in  the  premises,  and  asks  that  the 
record  thereof  be  corrected  by  making  an  entry  now  for 
then  of  the  several  orders  in  the  premises,  and  after  an  ex- 
amination of  said  orders  as  recorded  at  said  Deeemier  term, 
1859,  and  hearing  evidence  therein,  the  Board  being  fully 
advised  in  the  premises,  it  is  ordered  that  the  following  entry 
be  made  now  for  then,  to  wit :  It  appearing  to  the  satisfaction 
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of  the  Board  that  the  funds  belonging  to  the  county  treas- 
ury are  constantly  in  danger  of  loss  by  robbers,  fire,  or  other 
casualities;  it  is  therefore  ordered  by  the  Board  that  a  safe 
be  purchased  for  the  use  of  the  treasurer  of  said  county;  and 
now  comes  James  C.  O'Brien  and  proposes  to  sell  to  said 
Commissioners,  for  the  uses  aforesaid,  a  certain  safe,  now 
exhibited  to  them,  and  said  safe  being  deemed  sufficient  by 
said  Board,  is  now  purchased  in  open  session  of  said  CfBrien 
for  the  uses  and  purposes  aforesaid,  and  said  treasurer  is  now 
ordered  and  directed  by  the  Board  to  deposit  and  keep  the 
moneys,  orders,  and  valuable  papers  and  books  of  the  treas- 
ury of  said  county,  in  the  safe  aforesaid;  and  that  said 
(yBrien  be  allowed  the  sum  of  172  dollars  therefor;'  ^  that 
at  the  December  term,  1859,  and  from  thence  hitherto,  the 
office  of  treasurer  of  said  county,  as  provided  by  said  Com- 
missioners, was  kept  in  a  room  on  the  first  floor  of  the  court 
house  in  said  county,  which  room  had  one  door  of  wood, 
fiEU9tened  by  an  ordinary  lock,  and  two  windows  with  loose 
wooden  shutters  on  the  inside,  which  were  fastened  by  cross 
bars  across  the  middle  of  the  shutter,  no  other  office  having 
been  provided  for  said  treasurer  by  said  Board ;  that  from 
said  December  term,  1859,  until  the  12th  day  of  December^ 
1860,  said  Halbert^  as  treasurer  aforesaid,  kept  and  deposited 
the  moneys,  papers,  and  books,  belonging  to  the  treasury  of 
said  county,  in  said  safe,  which  was  kept  properly  locked 
and  situated  in  said  room ;  that  on  the  evening  of  said  12th 
day  of  December,  1860,  at  the  close  of  business  hours,  the  said 
Halberty  being  treasurer  as  aforesaid,  deposited  in  said  safe 
the  sum  of  1958  dollars  and  58  cents,  being  money  in  his 
hands  received  by  him  as  treasurer  aforesaid;  that  said 
2fa26erf,upon  depositing  said  money  on  said  evening  in  said 
safe,  locked  the  same  properly  and  removed  the  key,  fastened 
the  shutters  of  the  windows,  locked  the  door  of  said  office, 
and  took  the  keys  of  said  safe  and  office  doors,  home  with 
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him ;  that  some  time  daring  the  night  of  said  12th  day  of 

December,  1860,  said  office,  without  the  knowledge  or  consent 

of   said  HaUberij  was  burglarionslj  and  feloniously  broken 

open  and  entered  by  some  person  or  persons  unknown,  and 

said  safe  blown  open  by  means  of  powder,  and  the  moneys 

therein   aforesaid  deposited,  feloniously  stolen  and  carried 

away  by  said  unknown  person  or  persons,  and  no  portion  of 

said  moneys  was  ever  thereafter  recovered  by  said  Halbert. 

Kow  it  is  agreed  that  if,  upon  the  foregoing  facts,  the  Court 

is  of  the  opinion  that  said  Halbert  is  liable  to  pay  the  moneys 

80  feloniously  stolen  as  aforesaid,  the  Court  shall  find  in  favor 

ful  the  plaintiff  in  the  sum  of  2186  dollars  ^nd  26  cents,  and 

tiie  interest  and  penalty  prescribed  by  law ;  if  the  Court  is 

of  the  opinion  that  Halbert  is  not  liable  to  pay  said  stoTen 

moneys,  the  Court  shall  find  for  the  plaintiff  in  the  sum  of 

227  dollars  and  68  cents;  interest  on  the  amount  found  to  be 

due  to  be  computed  from  November  15th,  1861.'' 

The  Court  found  for  the  plaintiff  the  larger  amount  speci- 
fied in  the  agreement,  with  interest  and  penalty;  and  having 
OTerruled  a  motion  for  a  new  trial,  rendered  judgment. 
The  defendants  appeal. 

It  is  not  claimed  that  any  part  of  the  moneys  stolen  was 
the  money  of  the  State,  and  the  question  presented  by  the 
record  is, whether  the  defendants  are  liable  on  the  bond  for 
the  moneys  so  stolen,  assuming  them  to  have  been  moneys 
received  by  the  treasurer  for  cpunty  purposes. 

The  law  provides  that  all  official  bonds  '<  shall  be  obligatory 
to  the  State  upon  the  principal  and  sureties,  for  the  faithful 
dischaige  of  all  duties  required  of  such  officer  by  any  law, 
then  or  subsequently  in  force,  for  the  use  of  any  person  in- 
jured by  any  breach  of  the  condition  thereof."  1  G.  &  H.  p, 
IC*,  §  10. 

The  bond  in  suit,  we  have  seen,  was  conditioned  not  only 
for  the  faithful  performance  of  his  duties  by  Halbert,  as  treas- 
VoL.  XXIL— 9. 
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urer,  but  for  the  payment  over  according  to  law  of  all  money 
that  might  come  into  his  hands  as  sucli  treasurer. 

It  is  objected  that  the  latter  branch  of  the  condition  was 
unauthorized  by  law,  and  therefore  of  no  effect.  But  if  the 
condition  for  the  faithful  performance  of  his  duties  includes 
the  paying  over  according  to  law,  of  all  moneys  that  might 
come  into  his  hands  as  such  treasurer,  nothing  is  added  to 
the  legal  effect  of  the  bond  by  the  latter  branch  of  the  con- 
dition. An  examination  of  the  various  statutes  bearing  on 
the  question,  shows  clearly  enough  that  one  of  the  duties  of 
a  county  treasurer  is  to  pay  over  according  to  law  all  moneys 
that  come  into  his  hands  as  such  treasurer;  hence  we  shall 
consider  the  case  as  if  the  bond  had  been  conditioned  simply 
for  the  faithful  performance  of  the  duties  of  the  officer. 

The  following  sections  are  found  in  the  act  in  relation  to 
county  treasurers.    1  G.  &  H.  640 : 

"Sec.  2,  He"  (the  treasurer)  "shall  receive  all  moneys 
coming  to  the  county,  and  disburse  the  same  on  the  proper 
orders  issued  and*  attested  by  the  auditor." 

"  Sec.  3.  He  shall  give  to  any  person  paying  money  to 
him  as  treasurer,  a  receipt  therefor,  which  receipt,  except  it 
be  for  taxes,  shall  be  deposited  by  such  person  with  the  audi- 
tor, who  shall  give  him  a  quietus  for  the  same." 

"Sec  13.  The  treasurer  shall  annually  make  complete 
settlement  with  the  Board  of  Commissioners,  at  the  regular 
June  term  thereof,  and  shall  at*the  expiration  of  his  term  de- 
liver to  his  successor  all  public  money,  books,  and  papers  in 
his  possession." 

In  the  act  on  the  subject  of  the  assessment  of  taxes,  1  G. 
k  H.  p.  68,  are  found  the  following  provisions : 

Sec  123.  Fifth  clause.  "After  deducting  the  amount  of 
taxes  so  returned  delinquent,  and  the  collection  fees  allowed 
the  treasurer,  from  the  several  taxes  charged  ^on  the  dapli- 
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cate,  in  a  just  and  ratable  proportion,  the  treasurer  shall  be 
held  liable  for  the  balance." 

"Sec.  125.  The  revenue  collected  for  county,  road,  and 
other  purposes,  shall  be  paid  over,  and  settlement  therefor 
made,  as  may  be  provided  in  the  several  acts  and  sections 
relating  thereto,  and  to  the  duties  of  county  auditors  and 
treasurers.'* 

"  Sec  127.  If  any  such  county  treasurer  shall  refuse  or 
neglect  to  pay  over  all  moneys,  as  provided  for  herein,  he  and 
his  sureties  shall  be  liable  for  the  full  amount  which  he  should 
have  pidd  over,  together  with  interest  and  ten  per  cent,  dama- 
ges." 

By  these  various  provi8ions,it  is  clearly  seen  that  it  is  the 
duty  of  a  county  treasurer  to  pay  over  the  funds  in  his  hands 
according  to  law,  which  may  be  upon  orders  drawn  upon  him 
by  the  auditor,  or  to  his  successor  in  office ;  and  a  failure  to 
make  such  payment  constiti^tes  a  breach  in  his  bond,  condi- 
tioned for  the  faithful  performance  of  his  duties. 

Does  the  fact  that  the  money  was  stolen  without  fault  on 
his  part  relieve  him  from  the  necessity  of  discharging  the 
obligation  imposed  upon  him  by  his  bond  ?  Leaving  out  of 
view  the  action  of  the  Board  of  Commissioners  in  procuring 
a  safe  and  ordering  the  treasurer  to  keep  the  money  therein, 
the  question  is  abundantly  settled  by  authority.  It  is  well 
established  that  a  public  officer  who  is  required  to  give  bond 
for  the  proper  payment  of  moneys  that  may  come  into  his 
hands  as  such  officer,  is  not  a  mere  bailee  of  the  money,  ex- 
onerated by  the  exercise  of  ordinary  care  and  diligence ;  but 
that  his  liability  is  fixed  by  his  bond,  and  that  the  fact  that 
the  money  was  stolen  from  him  without  his  fault,  does  not 
release  him  from  his  obligation  to  make  such  payment. 
Muzzy  V.  Shattucky  1  Denio  233;  Inhabitants  of  Hancock  v. 
Hazzard  and  Another,  12  Cush.  112;  The  United  States  v. 
Prescottj  3  How.  678;  CommonweaUh  v.  Conely,  8  Penn.  S.  13L 
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872 ;  The  State  of  Ohio  v.  Harper  et  al,  6  Ohio  S.  R,  607.  In 
the  latter  case  the  Court  say :  ^^  By  accepting  the  office  the 
treasurer  assumes  upon  himself  the  duty  of  receiving  and 
safely  keeping  the  public  money,  and  of  paying  it  out  accord- 
ing  to  law.  His  bond  is  a  contract  that  he  will  not  fail,  upon 
any  account,  to  do  these  acts.  It  is,  in  effect,  an  iusurance 
against  the  delinquencies  of  himself,  and  against  the  fault 
and  wrongs  of  others,  in  regard  to  the  trust  placed  in  his 
hands.  He  voluntarily  takes  upon  himself  the  risks  incident 
to  the  office,  and  to  the  custody  and  disbursement  of  the 
money.  Hence  it  is  not  a  sufficient  answer,  when  sued  for  a 
balance  found  to  have  passed  into  his  hands,  to  say  that  it 
was  stolen  from  him;  for  even  if  the  larceny  be  shown  to 
have  been  without  his  fault,  still  by  the  terms  of  the  law,  and 
of  his  contract,  he  is  bound  to  make  good  any  deficiency 
which  may  occur  in  the  funds  which  came  under  his  charge." 
The  language  of  the  Court  in  the  case  cited  from  Cushing  is  as 
follows :  "A  collector  of  taxes,  by  accepting  the  office,  takes  the 
risk  of  the  safe-keeping  of  the  money  he  has  actually  received. 
His  obligation  is  not  regulated  by  the  law  of  bailments,  and 
the  cases  cited  to  that  effect  are  inapplicable.  He  is  a  debtor, 
an  accountant,  bound  to  account  for  and  pay  over  the  money 
he  has  collected.  The  loss  of  his  money,  therefore,  by  theft 
or  otherwise,  is  no  excuse  for  non*performance;  this  is 
founded  on  the  nature  of  his  contract,  and  considerations  of 
public  policy.*' 

We  are  aware  that,  in  the  case  of  The  Supervisors  of  the 
County  of  Albany  v.  Dorr  et  al,  25  "Wend.  440,  a  different  doc- 
trine was  held,  but  that  case  was  earlier  than  any  of  those 
above  cited,  and  it  is  overruled  substantially,  if  not  expressly, 
by  them. 

Does  the  fact  that  the  Board  of  Commissioners  procured  a 
safe,  and  ordered  the  treasurer  to  keep  the  funds  therein,  re- 
lease the  treasurer  from  his  obligation  to  pay  over  the  money, 
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it  having  been  stolen?  This  depends  npon  the  power  of  the 
Board  of  Commissioners  to  make  the  order  in  question ;  for 
if  the  Board  had  no  power  to  make  the  order,  it  was  a  nullity, 
and  the  treasurer  was  not  bound  to  obey  it,  nor  does  it 
furnish  him  any  legal  ground  of  discharge  from  his  obliga- 
tion. 

"We  take  it  to  be  clear  that  a  county  treasurer  is  an  officer 
who  acts  upon  his  own  responsibility,  and  independently  of 
the  Board  of  Commissioners  of  the.  county,  so  far  as  the 
keeping  of  the  funds  of  the  State  and  county  is  concerned. 
He  is  the  proper  custodian  of  the  funds,  and  we  are  aware 
of  no  law  which  authorizes  the  Board  of  Commissioners  to 
direct  how,  where,  or  in  what  manner,  the  funds  shall  be 
kept.  '       ^ 

The  following  provisions  of  the  act  for  the  organization 
of  County  Boards,  (1  G.  &  H.  p.  247)  are  cited  by  counsel  for 
the  appellants  to  show  that  the  Board  had  power  to  make 
the  order  in  question : 

^'  Sec.  13.  Such  Commissioners  in  their  respective  counties, 
shall  have  power  at  their  meetings :  1.  To  make  orders  re* 
gpecting  the  property  of  the  county  in  conformity  to  law,  to 
sell  the  public  grounds  of  the  county  upon  which  the  public 
buildings  are  situated,  and  to  purchase  in  lieu  thereof,  in  the 
name  of  the  county,  other  grounds  in  the  county  seat,  on 
which  such  buildings  shall  be  erected;  to  purchase  other 
lands  for  the  enlargement  of  the  public  square,  and  to  take 
care  of  and  preserve  such  property.*' 

^<  Sec  16.  Such  Commissioners  shall  cause  a  court-house, 
jail,  and  public  offices  for  the  clerk,  recorder,  treasurer,  and 
auditor,  to  be  erected  and  furnished,  where  the  same  has  not 
been  done,  and  shall  keep  all  the  public  buildings  of  the 
county  in  repair,  and  such  offices,  if  practicable,  shall  be 
made  fire  proof,  and  shall  be  occupied  by  such  officers  re- 
spectively." 


184  SUPREME  COURT  OF  INDIANA. 


Halbert  et  al.  v.  The  State  ez  rel.  The  Board,  &c.,  of  Martin  Co. 

Also  Bection  7  of  the  act  in  relation  to  county  treasurers. 
1  G.  &  H.  p.  641:  ^'He  shall  at  all  times  keep  his  books 
and  of&ce  subject  to  the  inspection  and  examination  of 
the  Board  of  County  Commissioners,  and  shall  exhibit  the 
money  in  his  office  to  such  Board  at  least  once  a  year." 

We  do  not  think  any  of  the  above  provisions  give  the 
Board  power  to  direct  the  treasurer  how,  or  where,  he  shall 
keep  the  funds. 

If  they  can  make  an  imperative  order  on  him  to  keep  them 
in  a  safe,  they  can  make  such  an  order  that  he  deposit  them 
in  a  favorite  bank,  or  place  them  elsewhere,  as  their  fancy  or 
caprice  may  dictate ;  indeed,  if  they  can  legally  require  him 
to  keep  the  money  in  a  safe,  and  thereby  take  from  him  the 
necessity  of  exercising  his  own  discretion  and  prudence  in  the 
matter,  and  relieve  him  also  from  responsibility,  they  might 
require  him  to  deliver  it  to  themselves,  and  become  them- 
selves the  custodians  thereof. 

As  the  Board  could  not  make  a  binding  order  on  the  treas* 
urer  to  keep  the  funds  in  the  safe,  it  was  optional  with  him 
to  keep  them  there  or  elsewhere ;  and  by  placing  them  there,  he 
took  upon  himself  the  risk  of  their  safety,  as  effectually  as 
if  no  such  order  had  ever  been  made.  The  Board  could  not, 
by  an  order  which  they  had  no  authority  to  make,  requiring 
the  treasurer  to  keep  the  funds  in  a  particular  place,  bind  the 
county  and  release  the  treasurer  from  liability.  That  an  un- 
authorized act  of  the  Board  of  Commissioners  is  void,  is  a 
proposition  that  needs  the  citation  of  no  authorities  in  its 
support.  The  case  of  Conner  v.  The  State^  4  Blackf.  241, 
however,  is  so  analagous  to  the  present,  that  it  will  be  proper 
here  to  notice  it.  There  a  collector  and  his  sureties  were 
sued  on  his  bond,  for  failing  to  collect  and  pay  over  the 
county  revenue  for  the  year  1832.  The  sureties  pleaded  that 
tbe  Board  of  Commissioners  of  the  county,  at  their  session 
of  January^  1883,  and  on  the  first  Monday  of  that  month, 
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the  time  at  which  the  tax  meDtioned  became  due  and  payable 
to  the  coanty,  without  the  consent  of  the  sureties,  made  and 
entered  an  order,  by  which  they  gave  further  time  to  the 
collector  until  the  first  Monday  of  March  next  thereafter, 
to  pay  the  revenue  for  1882;  that  at  the  time  when  the 
order  was  made,  the  collector  was  solvent  and  able  to  pay, 
but  that  he  had  since  become  insolvent,  &c.  But  the  Court 
say:  "The  powers  of  the  Board  of  Commissioners  are  also 
fixed  and  designated  by  law.  Among  them  is  not  the  right 
to  interfere  with,  or  in  any  way  affect,  the  course  marked  out 
for  the  collector  or  treasurer.  That  Board  can  neither 
abridge  nor  enlarge  the  duties  or  liabilities  of  those  of&cers. 
The  order  giving  further  time  in  which  to  pay  the  revenue 
was  therefore  wholly  inoperative." 

For  these  reasons  the  majority  of  the  Court  are  of  opinion 
that  the  judgment  below  should  be  affirmed. 

Hanka,  J. — ^From  the  conclusion  of  the  Court,  upon  the 
record  presented,  I  must  respectfully  dissent.  So  far  as  it  is 
necessary  to  notice  any  difference  of  opinion  between  my 
brother  judges  and  myself,  it  appears  to  rest,  in  the  case  at 
bar,  solely  upon  our  respective  views  in  regard  to  the  relative 
rights  and  positions  of  the  Board  of  County  Commissioners, 
and  the  county  treasurer,  towards  the  county  funds,  revenues 
and  moneys. 

By  this  decision, it  would  seem  that  the  county  treasurer  is 
to  be  regarded  as  independent  of  the  control,  and  even  direc- 
tion, of  the  county  board ;  whilst  I  think  their  relative  statu- 
tory rights  and  duties  are  such  that  he  can  shield  himself 
behind  their  orders  and  action  in  this  case. 

It  has  been  decided  by  this  Court  that,,in  view  of  the  duties 
and  organization  of  the  Board  of  Commissioners  of  a  county, 
such  board  has  control  to  a  great  degree,  of  the  finances  of 
the  county.     The  Boards  ^c.  v.  Saunders^  17  Ind.  481.    And 
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are  the  guardians  of  the  county  treasury.     The  Boards  ^e.  ▼. 
Chitwoodj  8  Ind.  607. 

It  is  also  true  that  under  our  statutes  the  treasurer  in  each 
county  is,  not  only  to  collect  such  taxes  as  said  board  may 
levy,  but  he  likewise  acts  as  the  keeper  of  said  funds,  and  as 
a  kipd  of  disbursing  agent  in  paying  out  the  same  in  pur- 
suance of  warrants,  or  orders,  drawn  upon  him.  His  duties 
are  tolerably  clearly  defined  by  statutes.  So  far  as  we  are 
informedjthe  funds  stolen  were  county  funds  and  came  into 
this  treasurer's  hands  in  the  regular  course  of  business,  and 
were  such  as  it  would  have  been  his  duty  to  disburse  upon 
proper  orders  made  by  said  board.  By  law  it  was  the  duty  of 
the  board  to  provide  and  furnish  an  office  for  said  treasurer. 
This  they  did.  But  they  did  not  stop  there,  but  made  an 
order  that  he  should  keep  the  funds,  &c.,  in  said  office  in  the 
safe  so  provided.  The  treasurer  obeyed  that  order,  and  a  loss 
ensued.  The  question  is  whether  this  order,  and  the  act  of 
the  treasurer  in  obeying  it,  is  a  defence  to  him  against  the 
consequences  which  resulted.  The  appellants  say  it  is.  The 
appellee  that  it  is  not,  on  the  ground  that  he  was  not  bound 
to  obey  the  order,  because  the  board  transcended  their  pow- 
ers in  making  it.  It  may  be  possible  that  the  positions  and 
duties  of  the  board  and  of  the  treasurer  are  relatively  such 
towards  the  finances  of  the  county,  that  this  proposition  of 
the  appellees  does  not  express  their  respective  legal  rights. 
It  may  be,  the  treasurer  was  not  bound  to  obey  the  order 
made  by  the  board,  and  yet,  having  obeyed  it,  he  can  defend 
under  it.  For  instance,  it  has  been  held,  that  an  improper 
and  illegal  allowance  made  by  a  board  to  a  treasurer,  would 
enable  him  to  defend  against  a  suit  for  the  recovery  of  such 
amount.  Snelson  v.  The  StatCj  ^c,  16  Ind.  29.  Upon  what 
principle  can  this  decision  be  sustained  ?  On  the  ground,  we 
suppose,  that  the  board  has  the  general  power  to  make  allow- 
ances payable  out  of  the  treasury.    That  would  be  beyond 
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doubt  as  to  cases  in  which  the  claim  is  legal.  But  where  it 
is  illegal  how  can  it  be  sustained,  if  the  right  of  the  board 
to  control  the  funds  of  the  county  is  denied  ? .  We  suppose 
Buch  action  can  then  be  sustained  only  on  the  ground  that 
the  board  has  jurisdiction  of  the  question  of  allowances  and 
acted  within  t)ie  general  scope  of  the  authority  conferred. 
Perhaps  there  might  be  instances  in  which  that  action  would 
be  so  palpably  outside  of  authority  as  to  be  void.  This  we 
need  not  determine  in  this  case. 

By  the  16th  section  of  an  act  organizing  county  boards^it 
is, among  other  things,  made  their  duty  to  cause  the  erection 
of  public  of&ces  and  furnishing  thereof,  and  that  the  same 
shall  be  fire  proof  if  practicable,  and  such  offices  shall  be  oc- 
cupied by  the  said  officers — the  treasurer  is  mentioned.  1  G-. 
&  H.  250.  By  the  acts  of  1858,  p.  136, 1  G.  &  H.  p.  641,  the 
duty  of  the  treasurer  to  keep  his  office  in  fireproof  buildings, 
where  the  same  have  been  provided,  is  reasserted,  and  it  is 
declared  to  be  a  finable  offence  if  he  fails  to  do  so,  &c. . 

In  this  case  there  was  not  a  literal  compliance,  by  the 
board,  with  the  requirements  of  the  statute  in  erecting  a  fire 
proof  office ;  but  it  is  shown  by  the  agreement  that  they  sup* 
posed  they  were  furnishing  a  fire  proof  and  burglar  proof 
safe  in  which  to  keep  the  funds  of  the  county.  Of  course, 
whether  it  was  of  that  character  was  a  question  of  fact — not 
of  law.  The  law  would  have  fixed  the  duty  of  the  treasurer 
as  to  the  place  of  keeping  his  office,  if  fire  proof  buildings 
had  been  erected.  As  this  had  not  been  done,  the  board,  we 
suppose,  in  view  of  that  fact,  and  of  the  kind  of  safe  pur- 
chased, made  the  order  set  forth  to  regulate  the  acts  of  the 
treasurer. 

The  board  is  a  body  corporate  and  politic  and  have  such 
duties,  rights  and  powers  as  are  incident  to  corporations,  and 
not  inconsistent  with  the  act  organizing  said  board.  1  G.  ft 
H.  248.    The  powers  of  the  board  as  a  corporation  are  such 
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aa  are  incident  to  corporations — ^ander  this  provision — not 
such  as  are  specially  conferred  by  name  on  said  corporatioDS 
bv  statutes.  It  is  true,  that  it  has  been  often  held  that  the 
said  board  is  an  inferior  Court  of  special  and  limited  statu- 
tory jurisdiction;  that  is,  its  judicial  powers  are  such  as  the 
statute  specially  points  out,  but  the  same  language  does  not 
appear  to  be  used  in  reference  to  its  corporate  powers.  In- 
deed it  has  been  held  that  in  legal  contemplation  said  board 
is  the  county.  The  State  v.  Clarky  4  Ind.  316.  This  was  said 
in  reference  to  the  property  of  the  county  and  such  as  was 
entrusted  to  the  management  of  the  county.  The  board  then 
is  a  corporation  with  certain  limited  judicial  powers,  and 
with  the  ample  corporate  powers  alluded  to.  The  auditor  is 
the  clerk  of  the  board  or  corporation,  keeps  its  records,  and, 
among  other  duties,  draws  orders  on  the  treasurer  as  directed 
by  the  board ;  the  treasurer  collects,  receives,  keeps  and  dis- 
burses the  funds  belonging  to,  or  entrusted  to  the  care  of>said 
corporation.  His  office,  books  and  money  are  subject  to  the 
inspection  of  said  board,  and  he  may  be  removed  by  said 
board  from  office.    1  Q.  &  H.  p»  641-2. 

In  view  of  the  general  corporate  powers  of  the  board  over 
the  funds  of  the  county,  and  looking  to  the  clearly  defined 
interest  of  said  board  to  control  the  treasurer  as  to  the  man- 
ner and  place  of  keeping  said  funds,  as  evidenced  by  the  order 
fully  entered  after  the  loss,  and  the  provision  which  was 
made  whereby  the  safety  of  the  funds  was  supposed  to  have 
been  provided  for,  I  am  of  opinion  that  a  compliance  by  the 
treasurer  with  the  directions  of  the  board,  in  that  behalf, 
furnished  him  with  a  defence  to  an  action  because  of  the  loss 
which  was  the  result  of  such  order.  I  do  not  go  beyond  the 
case,  as  presented  at  bar,  in  the  application  of  the.  power  of 
the  board  to  interfere  with  or  direct  the  treasurer  as  to  the 
mode  of  keeping  the  public  moneys  of  the  county.  I  do  not 
question  nor  look  to  the  legal  rights  or  liability  of  the  treas- 
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urer  where  the  funds  have  been  stolen,  in  the  absence  of  any 
order  or  action  of  the  Board  of  Commissioners  in  regard  to 
said  funds,  or  of  an  order  less  pointed  and  effective  than  the 
one  in  question. 

It  was  suggested  in  argument  that  a  conclusion  different 
from  that  arrived  at  by  the  Court  in  this  case  would  jeopard- 
ize the  public  interest.  I  can  not  see  the  matter  in  that  light, 
for  the  simple  reason  that  this  case  stands  upon  its  own  state 
of  facts,  which  may  never  occur  again  in  another  case. 

Per  Curiam, — ^The  judgment  below  is  affirmed,  with  costs 
and  one-quarter  of  one  per  cent,  damages. 

W.  K  Niblacky  N.  F.  Malotte  and  Thomas  R.  Cobby  for  the 
appellants. 

John  Bakery  for  the  appellee. 


Maple  v.  Buiinsidb  et  al. 

Attachhsict — Practicx. — Where  an  issue  is  formed  on  an  affidavit 
for  attachment,  it  should  be  tried  by  the  Court,  or  jury,  with  the 
iasaes  in  the  cause  in  whioh  the  attachment  is  issued. 

Samk— Watvxr. — But  if  the  issue  in  the  cause  ia  first  tried,  and 
tkere  is  no  objection  interposed  by  the  defendant,  to  the  subsequent 
trial  of  the  issue  on  the  affidavit  for  attachment,  he  will  be  deemed 
to  haye  waiyed  the  right  which  he  had  to  insist  upon  a  trial  of  the 
whole  controyersy  at  once. 

VunDULEifT  Intibnt — Mortgage. — ^Whether  a  mortgage  is  given 
vith  a  fraudulent  intent  is,  under  the  statute,  §  21, 1  G.  &  H.  p. 
353^  a  question  of  fact  for  the  jury  to  determine. 

APPEAL  from  the  Fayette  Circuit  Court. 

Hasva,  J. — The  appellees  sued  the  appellant  on  a  note« 
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At  the  same  time  they  caused  a  writ  of  attachment  to  issue 
against  the  property  of  the  then  defendant,  which  was  re- 
turned served^  &c.  The  defendant  appeared  and  by  separate 
paragraphs  of  his  answer  put  in  issue  the  allegations  in  the 
complaint  and  those  in  the  affidavit  for  the  order  of  attach- 
ment. It  appears  from  the  record  that  the  Court  tried  the 
^^  cause  of  action  on  the  note/'  and  rendered  a  judgment  for 
the  plaintiff;  and  as  to  the  '^attachment  suit  and  proceedings 
herein,"  a  jury  trial  was  had,  but  no  verdict  rendered.  The 
case  was  continued  from  term  to  term,  the  record  states,  until 
upon  a  jury  trial  there  was  a  verdict  and  judgment  for  the 
plaintiff. 

The  latter  branch  of  the  case  is  attempted  to  be  brought 
here,  and  errors  are  assigned  affecting  the  correctness  of  the 
verdict  in  view  of  the  evidence,  and  of  the  instructions  given 
to  the  jury.  In- Foster  v.  DryfuSy  16  Ind.  158,  it  was  stated 
that,  '^  where  an  issue  is  formed  on  the  affidavit,  it  should  be 
tried  by  the  Court  or  jury,  with  the  issues  in  the  cause  in 
which  the  attachment  issued.''  To  the  same  effect  is  the  case 
of  Bradley  v.  The Bank^ ^c^iQljx^.hZl,  and  in  which  it  was 
further  held  that,  ''the  issues  on  the  attachment  were  prop- 
erly made  up  for  trial,  at  the  time  of  the  trial  of  the  merits 
of  the  cause  of  action,  and  hence  we  must  hold  that  they 
were  then  tried."  Preliminary  to  an  examination  of  the 
points  presented  we  must  determine  whether  the  appellant  is, 
under  these  decisions,  in  a  position  to  avail  himself  of  any 
errors  that  may  have  been  committed  in  the  progress  of  this 
second  trial,  even  if  such  had  occurred. 

We  are  of  opinion  that  he  is.  The  record  clearly  shows 
that  the  trial  before  the  Court  was  "  on  the  note."  Whether, 
if  the  defendant  had  interposed  any  objection,  a  further  trial 
^'as  to  the  attachment"  could  have  been  had,  we  need  not 
determine,  as  no  such  objection  was  made.  Indeed,  so  far  aa 
the  record  shows,  the  separate  trials  thus  had  appear  to  have 
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been  with  the  consent  of  said  defendant.  Bj  his  acts,  in 
that  behalf,  he  waived  the  right  which  we  suppose  he  had  to 
insist  npon  the  trial  of  the  whole  controversy  at  once.  It 
may  be  possible,  but  upon  this  point  we  decide  nothing,  that 
the  failure  of  plaintiff  to  place  upon  trial  all  the  issues,  as 
well  upon  the  attachment  proceedings  as  upon  the  main  ac- 
tion, in  the  first  instance,  would  have  resulted  in  a  defeat  of 
any  attempt  by  him  to  place  a  part  of  those  issues  upon  trial 
in  a  second  or  further  trial,  if  the  defendant  had  insisted 
upon  his  rights,  and  had  not  by  his  acts  consented  to  that 
mode  of  disposing  of  said  issues. 

The  following  charges  were  given  by  the  Court,  at  the 
request  of  the  plaintiffs : 

1.  The  only  point  or  issue  in  this  case  is  whether  or  not 
MapUj  before  the  issuing  of  the  attachment,  had  sold,  con- 
veyed or  otherwise  disposed  of  any  of  his  property,  or  suf- 
fered it  to  be  done,  with  the  intent  to  cheat,  hinder  or  delay 
any  of  his  creditors;  if  he  had,  you  must  find  for  the  plain- 
tiffi.  « 

2.  It  makes  no  difference  in  this  case  what  the  intention  or 
object  of  Fletcher  and  Cullum  was  in  taking  the  mortgage — 
even  if  it  was  honest — and  Maple  had  the  fraudulent  intent 
above  named,  you  must  find  for  the  plaintiffs. 

The  real  question  was  between  the  attachment  creditors 
and  these  mortgagees,  if  it  had  been  so  shaped  in  the  plead- 
ings as  to  present  that  question  for  trial.  But  the  plead- 
ings upon  the  part  of  the  defendant  were,  as  to  the  main 
action,  a  denial,  payment  and  set-of ;  and  as  to  the  auxiliary 
proceedings,  a  denial  of  the  causes  alleged  in  the  affidavit  for 
an  attachment,  which  were  that  said  Maple  had  ^^sold,  con- 
veyed and  disposed  of  his  property  subject  to  execution  with 
the  fraudulent  intent  to  cheat,  hinder  and  delay  his  creditors." 
Under  this  the  evidence  was  introduced  in  reference  to  the 
mortgage  to  Fletcher  and  Cullum.    They  do  not  come  in,  nor 
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set  np  any  claim  to  the  property  tinder  the  mortgage,  in  any 
form  in  this  suit.  It  appears  to  us  the  question  was,  whether 
the  attachment  properly  issued  under  that  affidavit.  We 
think  it  did.  If  property,  other  than  that  which  was  thus 
mortgaged,  had  been  seized  by  the  attachment^  of  course  such 
'mortgagees  would  have  had  no  interest  therein,  and  we  sup- 
pose that  upon  the  trial  the  plaintiff  might  have  shown  that 
the  defendant  had  made  the  said  mortgage  with  the  intent  to 
hinder,  &c.,  so  as  to  thus  establish  the  allegation  in  the  affi- 
davit and  enable  the  plaintiffs  to  hold  the  property  seized  to 
satisfy  their  judgment.  But  in  the  case  at  bar^it  so  happened 
that  the  property  mortgaged  was  that  seized  by  virtue  of  the 
attachment.  As  between  the  attachment  creditors  and  debtor, 
we  suppose,  the  principle  is  the  same  in  this  as  the  former 
instance,  and  the  plaintiff  would  recover.  Whether  the 
position  of  the  mortgagees  was  such  as  to  have  enabled  them 
to  successfully  interpose  a  claim  to  the  property  is  quite  an- 
other question.  They  did  not  so  interpose  nor  were  they 
made  parties,  and  therefore  could  not  be  concluded  by  the 
determination  in  the  case  at  bar,  unless  it  should  be  by  some 
mere  question  of  laches,  which  would  not  at  all  affect  the 
point  now  being  considered. 

The  third  charge  was  as  follows : 

"3.  If  after  the  mortgage  was  given,  the  defendant  re- 
mained in  possession  of  the  property  mortgaged,  after  the 
time  named  in  it,  using  and  trading  with  the  property  as  the 
owner,  it  is  a  fraud  and  you  must  find  for  the  plaintiffs." 

It  appears  to  us  this  instruction  was  calculated  to  confuse 
and  mislead  the  jury  to  the  prejudice  of  the  defendant. 
They  were  told  that,if  he  remained  in  possession  after  the 
mortgage  was  given  and  after  the  time  named  in  it,  &c.  If 
it  was  intended  to  say  that  the  defendant  could  not  hold  pos- 
session after  the  date  of  the  mortgage,  it  is  certainly  errone- 
ous.   If  some  other  point  of  time  was  intended  to  be  indi- 
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cated  at  which  the  possession  of  the  defendant  should  cease 
to  be  rightfuljit  should  have  been  more  specific,  especially  in 
view  of  the  fact  that  the  date  when  the  debts  secured  by  the 
mortgage  were  to  become  due  is  not  stated  particularly;  and 
the  right  to  retain  said  possession  was  to  remain  in  the  mort- 
gagor  until  the  maturity  and  failure  to  pay  said  debts.  The 
question  of  the  rights  of  the  mortgagor  in  said  property, 
vrhilst  thus  in  his  possession,  is  discussed  at  length.  We 
shall  not  follow  learned  counsel  in  that  discussion,  having 
oome  to  the  conclusion,  in  view  of  the  evidence,  that  the  in- 
struction was  calculated  to  mislead  the  jury,  not  only  in  con- 
fusing them  as  to  the  time  at  which  the  right  of  possession, 
&c.,  ceased  in  the  defendant,  but  also  as  to  whether  they 
were,  by  the  statement  of  the  Court,  concluded  in  consider- 
ing whether  the  facts  stated  by  the  Court,  if  found  by  them, 
established  fraud  in  the  defendant.  The  statute  is  that  fraud 
is  a  question  of  fact  for  the  jury.  The  most  natural  con- 
struction of  this  charge  would  be  that  if  the  jury  should 
find  that  the  facts  existed  alluded  to  therein,  then,  whether 
they  constituted  fraud  or  not,  was  not  for  the  jury  to  deter- 
mine, but  was  fDr  the  Court,  and  established  fraud. 

Per  Cunam.— The  judgment  below  is  reversed,  with  costs. 
Cause  remanded. 

jB.  F.  Claypool  and  J.  Jf.  WilsoUy  for  the  appellant. 

Geo.  HoUand  and  James  C,  Mcintosh^  for  the  appellees. 


^♦»  ■ 


Niles  v.  Stillwaoon, 

Statutbs  Construed — Judgment  of  Foreclosure  Repleviable.— 
Where,  in  a  judgment  of  foreclosure,  the  amount  due  is  found  by 
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the  Court,  and  the  mortgaged  property  ordered  to  he  sold  to  satisfy 
the  same,  such  judgment  is  repleviable  under  section  420,  2  G.  & 
H.  p.  233,  although  judgment  is  not  given  for  the  recorery  of  the 
money. 
Sams — Effect  of  Recognizance  of  Bail — ^Action. — By  section 
427,  id.j  the  recognizance  of  bail  given  in  such  case,  operates  as  a 
judgment  confessed,  in  fayor  of  the  judgment  plaintiff,  and  against 
the  replevin  bail,  for  the  sum  of  money  found  due  by  the  Court; 
and  the  undertaking  or  recognizance  of  bail  will  support  an  action 
against  such  bail,  for  any  balance  due,  after  the  property  ordered 
to  be  sold  is  exhausted. 

APPEAL  from  the  JPutnam  Common  Pleas. 

Davison,  J. — The  appellant,  v^ho  was  the  plaintiff^  Bued 
the  appellee  upon  an  instrument  in  v^riting  in  the  form  of  a 
recognizance  of  replevin  bail. 

The  facts  are  the^e:  At  the  AprU  term,  1859,  a  suit  was 
pending  in  the  Putnam  Circuit  Coart,  wherein  the  said  John 
C.  Niles  was  plaintiff,  and  Mariah  Boswdlj  the  widow,  and 
Albert  Boswell^  and  others,  the  heirs  of  John  JS.  BosweU^  de- 
ceased, were  defendants,  upon  a  complaint  to  foreclose  a  mort- 
gage executed  by  said  John  B,  in  his  lifetime,  and  also  by  his 
then  wife,  the  said  Mariah.  And  the  Coart  then  and  there 
found  that  there  was  due  and  owing  to  the  plaintiff  upon  the 
mortgage  1,198  dollars,  and  adjudged  that  the  equity  of  re- 
demption of  the  mortgaged  premises  be  foreclosed,  and  that 
the  sheriff  proceed  to  sell  the  same,  as  under  execution,  to 
pay  the  1,193  dollars  so  found  to  be  due  to  the  plaintiff  as 
aforesaid,  and  al&o  his  costs,  &c.,  returning  the  overplus,  if 
any,  to  the  defendants.  After  this,  on  the  19th  of  April, 
1859,  the  defendant,  StillwagqUj  executed  on  the  order  book 
of  the  Court,  jast  below  the  entry  of  said  judgment,  his  writ- 
ten undertaking  as  follows : 
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defendants,  for  the  payment  of  the  foregoing  judgment,  to- 
gether with  interest  and  costs  accrued  and  to  accrue  at  or 
before  the  expiration  of  the  term  of  stay  of  execution. 

"  David  S.  Stillwagon." 

And  the  said  StilliDagon,hB,vmg  been  called  by  the  plaintiff, 
testified,  '*  that  he  is  the  brother  of  said  Mariah  Boswell;  that 
he  signed  the  written  undertaking  at  her  instance  and  request, 
she  being  one  of  the  defendants  to  the  order  of  foreclosure; 
that  there  was  do  consideration  for  the  replevin  bail  so  en- 
tered as  aforesaid,  and  that  he  never  had  any  conversation  or 
agreement  with  the  plaintiff  on  the  subject  of  the  replevin 
bail,  or  in  relation  to  the  stay  of  the  order  of  sale/'  After- 
wards, on  the  19th  of  October^  1859,  an  order  of  sale  was 
issued  on  said  decree  and  delivered  to  the  sheriff,  who,  hav- 
ing duly  advertised  the  mortgaged  premises  therein  described, 
sold  the  same  at  public  auction  tq  one  Abel  Knight  for  800 
dollars,  which,  after  deducting  cost,  &c.,  was  paid  over  to  the 
plaintiff,  leaving  a  residue  of  said  judgment  unpaid  amount- 
ing to  800  dollars.  For  the  recovery  of  this  residue,the  pres- 
ent suit  has  been  instituted  against  the  defendant  upon  his 
above  written  undertaking. 

The  Court  tried  the  issues  and  found  for  the  defendant; 
and,  having  refused  a  new  trial,  rendered  judgment. 

In  argument  two  questions  are  presented  for  oar  consider- 
ation :  1.  "Was  the  judgment  of  foreclosure  repleviable  ?  2. 
If  it  was,  can  this  suit  be  maintained  on  the  defendant's  un- 
dertaking? 

The  statute  says:  ^When  judgment  has  been  rendered 
against  any  person  for  the  recovery  of  money  or  sale  of  prop- 
erly, he  may,  by  procaring  one  or  more  sufficient  freehold 
sureties  to  enter  into  a  recognizance  acknowledging  them- 
selves bail  for  the  defendant,  for  the  payment  of  the  judg- 
ment, together  with  the  interest  and  cost  accrued  and  to 
Vol.  XXn.— 10. 
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accrue,  have  a  stay  of  execution,"  &c.  2  R.  S.,  Q.  k  H.  p. 
233,  §  420.  Here,  there  was  no  judgment  "for  the  recovery 
of  money;''  but  the  Court  found  the  precise  amount  due  on 
the  mortgage,  and  then  gave  judgment  of  forclosure  and  that 
the  mortgaged  premises  be  sold  for  the  sum  so  found  due. 
This,  it  seems  to  us,  is  repleviable  under  the  statute.  It  can 
make  no  essential  difference  that,  in  this  instance,  '^the  rem- 
edy of  the  mortgagee  was  confined  to  the  property  mort- 
gaged;^' id.  p.  294,  §  632;  because  it  is  the  judgment  that 
the  property  be  sold  for  the  payment  of  a  specified  sum  of 
money  that  is  repleviable,  and  the  replevy  being  valid,  it  had 
the  effect  of  a  judgment  confessed  in  favor  of  the  plaintiff 
and  against  the  defendant  for  the  sum  found  by  the  Court; 
id,  p.  233,  §  427;  and  being  such  judgment,  we  perceive  no 
reason  why  an  action  can  not  be  maintained  upon  it.  True, 
it  is  made  the  duty  of  the  clerk,  at  the  expiration  of  the 
stay,  to  issue  execution  jointly  against  the  judgment  debtor 
and  replevin  bail;  id.  p.  236,  §  28;  but  that  is  a  mere  direc- 
tion and  may  be  omitted,  as  in  this  case,  where  there  is  no 
judgment  against  the  mortgage  debtors,  and  the  remedy  as 
to  them  is  confined  to  the  mortgaged  property.  And  though 
there  is  no  personal  judgment  against  the  mortgagors  which 
can  be  allowed  to  "stand  open  for  the  use  of  the  replevin 
bail;"  id.  309,  §  676;  still  he  should,  in  our  opinion,  be  al- 
lowed to  recover  the  amount  which  he  pays  from  the  mort- 
gage debtors.  But,  be  this  as  it  may,  the  undertaking,  in 
this  instance,  is  not  only  a  judgment  confessed  to  the  plain- 
tiff, upon  which  he  has  his  right  of  action,  but  is,  in  effect,  a 
contract  with  him  to  pay  whatever  of  the  amount,  found  due, 
remains  unpaid  after  the  mortgaged  property  is  exhausted. 
And  whether  this  suit  be  upon  the  entry  of  replevin  bail  as 
a  judgment  or  a  mere  contract,  and  under  the  pleadings  it 
may  be  deemed  as  founded  on  either,  the  plaintiff  is  entitled 
to  recover.    8  Blackf.  169 ;  5  Ind.  129 ;  7  id.  97. 
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Per  CuriaTTu — The  judgment  below  is  revereed,  with  costs. 

Cause  remanded,  &c.  '^  '""">. 

H,  Secrest  and  S.  TurmaUj  for  the  appellant.     /*• '  ^  \ 

WHUUamson  ^  Daggy^  for  the  appellee.  *r ''    ; 


4    «. 


) 
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Benitbtt  €^  a2.  y.  Ths  State  ex  reJ.  Cusry. 


Pbactigb  in  Supreme  Court. — Errors  assigned  in  this  Court,  and 
simply  copied  into  the  brief  of  the  party  making  the  assignment, 
without  argument  or  authority  in  support  of  them,  will  not  be 
considered  by  this  Court. 

APPEAL  from  the  Hancock  Circuit  Court. 

Dayisok,  J. — ^This  was  an  action  against  a  constable  and 
his  sureties  on  his  official  bond.  The  bond  is  in  the  penalty 
of  1000  dollars,  and  conditioned  in  the  usual  form.  It  is 
averred  that  Bennett^  who  was  tbe  constable,  in  AprUy  1859, 
appointed  and  legally  authorized  one  Warner  G.  Smoot  to  act 
as  his  deputy,  and  Smooth  being  thus  deputized,  afterward,  on 
the  27th  of  November^  by  virtue  of  an  execution  issued  by 
one  Matthews,  a  justice  of  the  peace,  in  favor  of  George  Day 
and  Bowen  Matlock  against  Curry ^  the  relator,  levied  on  cer- 
tain articles  of  personal  property,  as  the  property  of  said 
relator,  amounting,  as  per  schedule  filed  with  the  complaint, 
to  217  dollars.  It  is  further  averred  that  the  relator,  on  the 
20th  of  December  J 1859,  and  before  the  property  was  on  exe- 
cution, offered  for  sale,  made  out  and  delivered  said  schedule 
of  his  property  to  said  deputy  constable,  and  demanded  that 
the  same  be  set  apart  to  him  as  exempt  from  execution;  he 
then  and  there  being  a  resident  householder  of  the  township, 
kc.y  which  demand  was,  by  the  said  deputy,  refused,  &c. 
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Defendants  demurred  to  the  complaint,  but  the  demurrer  was 
overruled. 

Issues  having  been  made,  the  cause  was  submitted  to  a 
jury,  who  found  for  the  plaintiff.  Kew  trial  refused  and 
judgment. 

Various  errors  are  assigned,  but  the  appellant,  in  his  brief, 
presents  no  argument  or  authority  in  support  of  them.  He 
simply  recites  the  assignment  of  errors  as  it  stands  on  the 
record;  and  this  being  the  fact,  the  cause  before  us  must  be 
deemed  as  without  a  brief.  Parker  v.  Hastings,  12  Ind.  654. 
See  also  Rule  28  of  this  Court,  Ind.  Dig.  p.  722.  The  errors 
assigned  will  not,  therefore,  be  noticed.  We  have,  however, 
looked  into  the  record  and  perceive  nothing  amiss  in  the 
rulings  of  the  Court  or  the  conclusion  of  the  jury. 

Per  Curiam. — The  judgment  is  afBrmed,  with  five  per  cent 
damages,  and  costs. 

T.  D.  ^  B.  L.  Walpole^  and  Biley  ^  Hough  for  the  appel- 
lant. 


Shoet  v.  Barkbb. 

Action. — ^The  owner  of  personal  property  which  has  been  stolen,  oan^ 
in  this  State,  maintain  a  civil  action  for  its  yalue,  before  the  crimi- 
nal proseoution  for  larceny  has  been  determined. 

APPEAL  from  the  Jackson  Circuit  Court 

Per  Curiam. — Suit  to  recover  the  value  of  certain  personal 
property  alleged  to  have  been  wrongfully  taken.   Answer, 
among  other  things,  that  an  indictment  was  then  pending 
and  undetermined,  against  the  said  defendant,  for  the  alleged 
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larceny  of  said  property,  to.    There  was  a  demurrer  over- 
raled  to  the  third  paragraph  of  the  answer. 

Whatever  the  English  rale  may  be  npou  the  right  of  the 
owner  of  personal  property  stolen,  to  maintain  a  civil  action 
before  the  determination  of  a  criminal  prosecution,  it  appears 
to  be  settled  in  this  State,  perhaps  in  this  country,  that  such 
civil  action  can  be  maintained.  Lofton  v.  Voglea,  and  cases 
cited  17  Ind.  106. 

The  judgment  is  reversed,  with  costs. 

Martin  Ferris,  for  the  appellant. 
.    Jason  B.  Brown,  for  the  appellee. 


CinfnriNaHAM  and  Others  v.  McEinblet. 


• 


LuiTATiONB — ^Tbttsts. — Mere  lapse  of  time  constitutes  no  bar  to  a 
bill  to  enforce  a  subsisting  trust,  and  time  begins  to  run  against  a 
trust  only  from  the  date  of  its  open  disavowal. 

Same. — Even  unjustifiable  delay  and  gross  inattention  on  the  part  of 
some  of  the  cestui  que  tru$t  furnish  no  bar  to  relief  against  per- 
sons conversant  with  the  trust. 

Limitations — Statutes  Consteued. — Section  220,  2  G-.  &  H.  p. 
163,  relates  to  causes  of  action  originally  arising  upon  promises  or 
contracts,  and  not  to  continuing  trusts,  and  especially  those  arising 
by  operation  of  law. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

Pekkins,  J. — On  the  28th  of  April,  1836,  John  Cunningham 
purchased  a  tract  of  land  with  the  money,  it  is  alleged,  of 
James  McKindley,  and  took  the  deed  to  himself.  At  that 
time,  Javies  was  the  step-son  of  said  Cunningham,  and  was 
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twenty  years  of  age.    In  1859,  Cunningham  died,  not  having 
conveyed  the  land  in  queartion  to  McKmdley.      In  1860, 
McKindley  instituted  this  suit  against  the  heirs  of  Cunning- 
ham  to  obtain  a  conveyance  of  the  land  from  them  to  him. 
The  defendants  answered : 

1.  The  general  denial  of  the  complaint. 

2.  The  six  years  statute  of  limitations. 

8.  The  twenty  years  statute  of  limitations. 

4.  The  fifteen  years  statute  of  limitations. 

5.  Lapse  of  time,  knowledge,  Ac,  and  consequent  waiver 
or  estoppel  as  to  claim. 

A  demurrer  was  sustained  to  the  2d,  8d,  and  4th  para- 
graphs.   To  the  5th  there  was  a  reply  in  two  paragraphs — 

1.  A  denial. 

2.  And  for  a  further  reply  to  said  paragraph,  the  plaintiff 
admits  that  said  deceased,  John  Cunningham^  did  not  make 
him  a  deed  for  the  land  in  controversy,  on  his  request,  about 
the  time  he  arrived  at  the  age  of  twenty-one ;  but  he  charges 
that  said  John  did  not  at  that  time,  or  at  any  other  time,  re- 
pudiate or  deny  that  he  held  said  lands  in  trust,  as  in  said 
complaint  alleged.  Said  plaintiff  further  says  that  the  rea- 
son he  did  not  bring  suit  against  said  John  in  his  lifetime,  to 
declare  said  trust,  was  that  said  John  at  all  times  promised 
and  agreed  to  vest  the  title  to  said  land  in  plaintiff,'  when  he 
divided  his  land  amongst  his  children, — ^that  he  implicitly  re- 
lied on  said  promises  until  the  last  will  and  testament  of  said 
John  was  made  and  published,  in  which  no  provision  is  made 
for  vesting  the  title  to  said  land  in  plaintiff. 

Issues  of  fact.    Trial  and  judgment  for  plaintiff. 

It  is  claimed  by  the  defendant  that  the  Court  erred  in 
sustaining  a  demurrer  to  the  4th  paragraph  of  the  answer; 
while,  on  the  other  hand,  the  plaintiff  contends  that  no  stat- 
ute of  limitations  was  applicable  to  the  cause  of  action  in 
this  suit. 


MAT  TEEM,  1864.  151 


CunniDgliain  and  Others  v.  MoKindley. 


This  sait  was  to  enforce  a  trust ;  was  upon  an  equitable 
cause  of  action,  to  which,  prior  to  the  code  of  1852,  no  stat- 
ute of  limitations  applied.  And,  it  is  claimed,  on  the  author- 
ity of  The  State  v.  Clark^  9  Ind.  241,  re-affirming  the  case  of 
The  State  y.  Clarkj  7  Ind.  468,  that,  for  that  reason^  a  suit  i& 
not  barred  by  that  code,  in  the  case  at  bar,  till  the  whole 
time  specified  in  it,  as  the  limitation,  vL&:  15  years,  haa 
elapsed,  reckoning  from  the  coming  into  force  of  the  code. 

We  shall  not  find  it  necessary  to  decide  this  question  here. 
Though  there  was,  prior  to  the  code,  no  statute  of  limita- 
tions, yet  equity  following  the  law  in  this  particular  gave 
lapse  of  time  the  force  of  a  statute.  See  2  G.  &  H.  156^ 
notes.  The  paragraph  of  the  answer  in  this  case,  then,  set- 
ting up  lapse  of  time,  was  substantially,  an  answer  of  the 
statute  of  limitation ;  and  the  reply  to  it  would  have  been  a 
good  reply  to  an  answer  of  the  statute ;  and  the  merits  of  the 
question  were  involved  in,  and  tried  upon  the  issue  formed 
upon  the  2d  paragraph  of  the  reply  to  the  answer  of  lapse  of 
time ;  for  lapse  of  time  and  the  statute  of  limitation  would  both 
have  begun  to  run,  as  ultimately  constituting  bars  to  the 
action  in  this  case,  from  the  same  act  or  circumstance,  and 
the  same  moment  of  time.  That  act  and  time  were  the  dis- 
avowal of  the  trust  by  the  trustee ;  and  they  happened,  ac- 
cording to  the  finding  of  the  jury,  within  less  than  fifteen 
years  prior  to  the  institution  of  this  suit. 

In  Oliver  et  ah  v.  Piaity  8  How.  (U.  S.)  Rep.  p.  883,  Judge 
Story  says :  ^<  Another  objection  is  to  the  lapse  of  time.  The 
mere  lapse  of  time  constitutes  of  itself  no  bar  to  the  enforce- 
ment of  a  subsisting  trust;  and  time  begins  to  run  against  a 
trust  only  from  the  time  when  it  is  openly  disavowed  by  the 
trustee,  who  insists  upon  an  adverse  right  and  interest,  which 
is  fully  and  unequivocally  made  known  to  the  cestui  que 
trust.  Now,  until  1881,  no  final  overt  act  was  done  by  Baum 
in  violation  of  his  duty  as  trustee;  and  the  first  and  great 
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breach  of  that  duty,  on  his  part,  was  the  surrender  of  the 
certificates  of  the  trusts  to  Oliver^  at  different  periods  between 
1828  and  1831.  At  what  particular  period  the  subsequent 
acts  of  Baum^  Oliver^  and  Williams  became  first  known  to 
the  plaintiff  and  the  other  proprietors  of  the  Piatt  and  Port 
La%orence  Companies  having  the  same  interest,  does  not  dis- 
tinctly appear;  but  the  facts  could  not  have  been  fully  known 
or  understood  until  within  a  few  years  before  the  filing  of  the 
billy  and  at  most  probably  not  exceeding  eight  or  ten.  That 
period,  upon  admitted  principles,  is  far  too  short  to  interpose 
any  positive  bar  to  relief  in  equity.  There  may  have  been  an 
unjustifiable  delay,  and  gross  inattention  on  the  part  of  some 
of  the  proprietors.  But  as  against  persons  perfectly  connu- 
sant  of  the  trust,  it  can  famish  no  ground  for  any  denial  of 
the  relief  which  the  case  otherwise  requires." 

The.  code  enacts,  (2  &.&£[.§  220,  p.  163,)  that  "no  ac- 
knowledgment or  promise  shall  be  evidence  of  a  new  or  con- 
tinuing contract  whereby  to  take  the  case  out  of  the  opera- 
tion of  the  provisions  of  this  article, unless  the  same  be  con- 
tained in  some  writing,  signed  by  the  party  to  be  charged 
thereby." 

This  section,  it  will  be  perceived,  relates  only  to  causes  of 
action  originally  arising  upon  promises  or  contracts,  and  does 
not,  as  we  think,  relate  to  continuing  trusts,  especially  those 
arising  by  operation  of  law.  A  new  promise  in  writing 
takes  a  former  promise  or  contract,  by  parol,  out  of  the 
statutes  of  limitations;  but  a  parol  acknowledgment  of  the 
continuance  of  a  trast  may  prevent  the  running  of  the  stat- 
ute against  it.  Till  the  refusal  to  execute  a  trust,  a  cause  of 
action  on  it  has  not  accrued.  It  is  like  those  cases  where  a 
cause  of  action  does  not  arise,  nor  the  statute  begin  to  run 
until  after  d-emand,  or  discovery  of  fraud,  &c.  See  2  G.  &  H. 
p.  157,  notes.  We  are  satisfied,  in  this  case,  with  the  instruc- 
tions to  the  jury,  the  finding  of  the  jury^  the  judgment  of  the 
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Court,  and  that  jastice  has  been  thereby  meted  out  to  the 
parties. 

Per  Cfuriam. — ^The  judgment  is  affirmed,  with  costs. 

Suff  ^  Jones,  and  George  Gardner,  for  the  appellants. 

Danid  Mace,  for  the  appellee. 


Sullivan  v.  Winslow.  «46  i»4 


BxsjiFTiON  OF  PaopsRTT — STATUTES  CoNSTRUSD. — Section  3,  2  G. 
k  H.  p.  370,  does  not  operate  as  an  absolute  exemption  of  300  dol- 
lars' worth  of  property  in  favor  of  the  debtor,  without  any  acts  on 
his  part,  but  only  relates  to  such  real  estate  as  had  heen  duly  ex- 
empted under  the  other  proyisions  of  the  exemption  law,  before 
the  execution  of  the  sale  or  mortgage  of  the  same  by  the  husband 
without  the  consent  of  his  wife. 

APPEAL  from  the  Wayne  Common  Pleas. 

Hanna,  3. — Suit  on  notes  and  to  foreclose  a  mortgage. 
Answer  setting  up,  among  other  matters,  that  at  the  time  of 
the  execution  of  said  mortgage,  said  mortgagor  was,  and  yet 
is,  a  resident  householder  of  said  State,  the  head  of  a  family, 
with  a  wife  living,  and  that  she  did  not  join  in  said  mortgage; 
that  he  had  no  other  real  estate  but  that  upon  which  he  then 
resided,  and  yet  occupies,  being  the  same  so  mortgaged ;  that 
all  the  property,  real  and  personal,  which  he  then  owned  and 
now  owns,  including  that  mortgaged,  was  not,  nor  is  it  now, 
of  the  value  of  300  dollars,  &c.  A  list  or  schedule  of  the 
property,  with  the  alleged  value  annexed,  was  filed  with  said 
answer,  and  defendant  asked  that  the  same  might  be  exempt 
from  execution,  &c. 

A  demurrer  was  sustained  to  this  paragraph  of  the  answer. 


22    IfiBI 
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Trial.  Jadgment  for  plaintiff  on  the  notes,  and  foreclosore 
decreed  and  order  of  sale. 

The  point  presented  for  our  consideration  arises  upon  the 
ruling  on  the  demurrer. 

In  the  exemption  act  it  is  provided  that : 

^^No  mortgage  or  sale  of  any  real  estate  exempted  under 
the  provisions  of  this  act,  shall  be  valid  if  executed  by  a  mar- 
ried man,  unless  the  deed  be  acknowledged  by  the  wife  in 
due  form  of  law.*'    2  R.  S.  837,  or  2  G.  &  H.  870. 

It  is  assumed  in  argument  that,  under  this  section,  the 
mortgage  is  invalid,  the  mortgagor  not  having  over  300  dol- 
lars' worth  of  property.  On  the  other  hand,it  is  insisted  that 
said  section  has  reference  to  such  property  only  as  has  been 
set  apart,  exempt,  at  the  request  of  an  execution  defend- 
ant, and  in  conformity  to  the  provisions  of  said  act,  and  does 
not  affect  property  until  after  the  same  has  been  so  selected 
and  exempted. 

It  was  held  by  this  Court  in  The  State  r.  Mdogue,  9  Ind. 
196,  that  the  exemption  is  a  personal  right  which  the  debtor 
may  waive  or  claim,  at  his  election.  So  in  EUzrotk  v.  Webster^ 
15  Ind.  21,  it  is,  in  effect,  held  that  a  levy  has  to  be  made  be- 
fore the  claim,  under  the  statute,  can  be  perfected,  in  that  re- 
spect following  the  intimation  in  9  Ind.,  supra. 

The  Constitution  declares  that :  ^'  The  privileges  of  the 
debtor  to  enjoy  the  necessary  comforts  of  life,  shall  be  recog- 
nized by  wholesome  laws,  exempting  a  reasonable  amount  of 
property  from  seizure  or  sale,"  &c..  Art.  1.,  Sec.  22.  Whether, 
under  this  provision,  the  legislature  might  enact  a  law  abso- 
lutely exempting  certain  enumerated  articles  of  property,  or 
property  of  a  certain  value,  to  be  selected  by  the  defendant, 
and  if  not,  then  by  some  officer  or  person  named  in  the  act^ 
is  a  question  not  before  us,  unless  we  should  hold  that  the 
acts  passed,  in  pursuance  of  said  provision,  do  in  fact  thus 
absolutely  exempt  800  dqllars'  worth  of  property  of  the 
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debtor.  Ab  before  stated,  it  was  held  in  the  case  cited  from 
9  Ind.,  that  the  exemption,  under  this  act,  was  a  personal 
priyilege  which  might  be  waived ;  this  might  be  done,  we  sup- 
pose, by  failing  to  select  as  required  by  the  9th  section  of 
the  original  act  of  1852;  or  by  failing  to  furnish  the  officer 
with  the  inventory,  &c.,  as  required  by  the  supplemental  act 
of  1859.  2  G.  &  H.  867.  The  first  section  of  the  act  of 
1852  appears  to  reserve,  from  sale  or  execution,  SOO  dollars  in 
value  of  the  property  of  the  debtor,  but  the  very  next  section 
provides  that  it  may  be  either  real  or  personal,  as  the  debtor 
may  elect;  the  next  section  is  the  one  relied  upon  in  this  case; 
the  5th,  6th,  7th,  and  8th  sections  then  provide  for  the  manner 
of  choosing  appraisers,  and  for  the  appraisement  of  the  pro- 
erty  to  be  exempted.  The  9th  section  is  that :  '^  If  any  execu- 
tion debtor  shall  claim  property  as  exempt  by  virtue  of  this  act, 
he  shall  elect  whether  he  will  claim  personal  or  real  property, 
or  both,  and  shall  designate  the  property  so  claimed.''  This 
very  clearly  indicates  that  the  legislation  thus  being  had,  for 
the  benefit  of  the  debtor,  was  such  as  he  might  avail  himself 
of  or  not,  at  his  pleasure.    So  this  Court  heretofore  held. 

But,  if  any  doubt  had  existed  in  reference  to  that  point,  it 
appears  to  us  the  legislature,  by  supplemental  enactment,  so 
fjEtr  as  they  could,  dispelled  the  same;  for  it  is  expressly  de- 
clared that,  ^^  until  such  inventory  and  affidavit  shall  be  fur- 
nished to  such  officer,  he  shall  not  set  apart  any  property  to 
the  execution  defendant  as  exempt  from  execution."  This  is 
said  in  reference  to  a  sworn  schedule  of  the  property  of  the 
debtor  to  be  furnished  by  him. 

But  in  no  part  of  the  act  of  1852,  or  of  supplemental  or 
amendatory  acts  thereof,  is  there  any  provision  pointing  out 
the  particular  kind  of  property,  or  the  manner  in  which  it 
shall  be  selected  and  set  apart  to  a  mere  passive  debtor,  who 
may  refuse  or  fail  to  elect  as  to  the  property  he  will  retain. 
ThuB  far,  then,  the  legislative  enactments  under  this  provis- 
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ion  of  the  Constitation  do  not  come  tp  to  the  ideas  of  the 
appellants  in  this  case,  as  advanced  in  argument^  as  to  the 
intention  of  the  framers  of  this  humane  section  of  the  funda- 
mental law«  We  do  not  say  but  that  this  part  of  the  argu- 
ment may  be  correct,  but  that  the  law-makers  have  not  acted 
in  accordance  with  that  view. 

Then  as  the  statute  does  not,  of  itself,  exempt  the  property 
of  the  debtor  without  the  performance  of  certain  designated 
acts  upon  his  part,  or  in  his  behalf;  and  as  it  has  been  held 
that  these  acts  can  not  take  place  until  the  writ  of  execution 
is  in  the  hands  of  the  proper  officer,  perhaps  levied;  it  would 
seem  to  follow  that  the  facts  set  up  in  the  paragraph  of  the 
answer  are  not  sufficient.  In  other  words^tbat  the  section  of 
the  statute  relied  on  has  reference  to  property  that  has  been 
exempted  by  law,  after  the  proper  election  of  the  party. 

But,  it  is  said,  that  if  the  facts  here  pleaded  can  not  be  set 
up  in  answer  to  the  action,  the  debtor  may  lose  the  benefit 
of  them,  because  it  has  been  already  held  that  a  mortgagor 
can  not,  after  the  mortgaged  property  has  been  ordered  to  be 
sold  on  foreclosure,  claim  the  property  as  exempt  from  such 
sale.  Slaughter  et  at  v.  Detiny,  15  Ind.  49.  The  decision  in 
the  case  referred  to,  is  based  upon  the  ground  that  the  judg- 
ment, by  which  the  sale  of  the  specific  property  is  ordered, 
concludes  the  question  of  exemption  as  to  such  property. 

It  is  true,  then,  that  under  this  decision,  his  claim  for  ex- 
emption, as  to  the  property  mortgaged,  can  not  be  preferred 
by  the  debtor  after  the  foreclosure  and  order  of  sale  shall 
have  been  rendered ;  and  if  it  is  equally  true  that,  under  the 
statute  and  other  decisions  quoted,  his  answer  is  not  suffi- 
cient, it  would  seem  to  follow  that  he  may  be  stripped  of  the 
property  so  mortgaged,  although  he  may  have  no  other  left 
But  why  is  this;  because  the  statute  is  defective,  or  the 
debtor,  by  his  voluntary  act,  in  mortgaging  his  property,  de- 
prived himself  of  the  benefits  thereof,  waived  it  ?  ^  It  mat- 
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ters  not  upon  which  ground  the  objection  to  the  answer  is 
placed.       It  is  surely  defective. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  3  per  cent, 
damages,  and  costs. 

M.  Wilson,  George  A.  Johnson,  and  Lafe  Devdin,  for  the 
appellant. 

J.  B.  Julian  for  the  appellee. 


CooE^  V.  Ross  et  al. 

PbOCEXDINOS  SuPPLBMSNTABY  to  EXEOITTION — ^P&ACTICX — JUBISDIC- 

TION. — 1.  Creditors,  who  regularly  institute  these  proceedings,  ac- 
quire a  lien  upon  the  claim  intended  to  be  reached,  from  the  time 
of  the  service  of  process  on  the  defendant,  and  the  subsequent 
assignment  of  the  claim  does  not  divest  that  lien ;  nor  is  it  divested 
by  a  subsequent  amendment  of  the  original  affidavit. 

2.  It  is  doubtful  whether  section  622,  2  G.  &  H.  261,  contemplates 
the  formation  of  issues  as  in  ordinary  cases. 

3.  SembUy  that  where  these  proceedings  are  instituted  against  A^  a 
judgment  debtor,  and  B^  (who  is  indebted  to  ^,)  for  the  purpose 
of  reaching  such  indebtedness,  the  question  as  to  the  liability  of  B 
can  not  properly  be  raised  by  A  in  his  pleadings. 

4.  But,  at  least,  it  is  competent  for  the  plaintiff  to  waive  the  answer 
of  the  debtor,  and,  haying  done  so,  it  is  competent  for  the  Court  to 
refuse  the  debtor  leave  to  file  an  answer  and  make  new  parties,  &o. 

5.  These  proceedings  may  be  instituted  in  a  Court  different  from  that 
in  which  the  original  judgment  was  rendered  and  out  of  which  the 
execution  was  issued. 

APPEAL  from  the  Knox  Common  Pleas. 
Davison,  J. — ^This  was  a  suit  instituted  by  Boss  against 
Cooke  and  BurtcKj  under  the  statute  regulating  ^^  proceedings 
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snpplementary  to  executions.''  2  R.  8.  p.  260.  The  com- 
plaint, which  is  in  the  form  of  an  affidavit,  alleges,  in  sub- 
stance, these  facts:  Boss,  oil  the  16th  of  Augusty  1852, 
recovered  a  judgment  in  the  Knox  Circuit  Court  against 
Cooke  for  2,420  dollars,  which  is  in  full  force  and  unpaid,  and 
upon  which  an  execution  was  issued  and  returned  ''no  prop- 
erty," &c.  On  the  15th  of  September^  1855,  another  execu- 
tion issued  on  said  judgment,  was  delivered  to  the  sheriff  of 
Knox  county,  and  is  now  in  his  hands.  Cooke^  the  executioa 
defendant,  has  no  property  subject  to  execution,  but  Burteh 
is  indebted  to  Cooke  for  money  in  his  hands,  on  deposit,  be- 
longing to  CookCy  to  the  amount  of  at  least  1,000  dollars, 
which  ought  to  be  applied  to  the  payment  of  said  judgment, 
&Q.  This  affidavit  was  sworn  to  and  filed  September  the  15th, 
1855,  and  on  the  same  day  a  summons  was  duly  issued  and 
served  on  the  defendants,  Cooke  and  Burteh.  After  this,  on 
19th  of  December^  1855,  the  affidavit  appears  to  have  been  re- 
sworn to. 

There  is  a  bill  of  exceptions  which  shows  that  Cooke  filed 
an  answer  to  the  complaint,  alleging,  ''that  the  original  com- 
plaint in  this  case  was  filed  on  the  15th  of  September,  1855, 
and  that  afterwards,  on  the  19th  of  December  then  next  fol- 
lowing, he  demurred  to  said  complaint,  which  demurrer  was 
sustained,  and  thereupon  the  plaintiff  amended  and  filed  tho 
complaint  as  amended;  that  before  the  filing  of  the  amended 
complaint,  to- wit:  on  the  24th  of  September ,  1855,  Cooke 
assigned  and  transferred  the  "  money  in  the  hands  of  Burtchy 
on  deposit,"  as  specified  in  the  complaint,  to  Judah  and  Denny, 
and  that  said  assignment  was  made  in  good  faith,  &c.  A 
demurrer  to  this  answer  was  sustained,  and  Cooke  excepted. 
'The  plaintiff  then  waived  all  answer  of  Cooke,  and  thereupon 
he,  Cooke,  moved  for  leave  to  file  an  answer  and  make  new 
parties,  &c. ;  but  the  Court  refused  leave,  &c.  The  case  was 
then  submitted  to  the  Court  for  trial,  and,  the  evidence  hav- 


MAY  TERM,  1864.  169 

Cooke  V.  Rosa  et  al. 

ing  been  heard,  there  was  a  finding  for  the  plaintiff.    ITew 
trial  refused  and  jadgment. 

The  demurrer  was  well  taken.  From  the  time  of  the  ser- 
▼ice  of  process  on  the  defendants  the  plaintiff  had  a  lien  upon 
the  claim  in  the  hands  of  Burtch;  Oraydon  v.  Barlow j  15  Ind. 
197 ;  and,  after  that  time,  Cooke  had  no  right  to  make  the 
assignment.  But  whether  the  assignment  was,  or  not,  valid, 
was  a  question  involving  the  liability  of  Burtch^  and  one 
which  could  not,  properly,  be  raised  by  Cooke  in  his  pleadings. 
It  may  be  doubted  whether  section  522,  2  K.  S.,  G.  k  H.,  p. 
261,  upon  which  this  proceeding  is  based,  contemplates  the 
formation  of  issues  as  in  ordinary  cases.  Carpenter  v.  Van- 
seoten,  20  Ind.  50.  But,  be  this  as  it  may,  the  plaintiff  had  a 
right  ^^  to  waive  the  answer  of  the  debtor,''  and  having  done 
80,  in  this  instance,  the  ruling  of  the  Court  upon  the  "motion 
for  leave,''  &c.,  must  be  sustained.    Id.  p.  262,  §  528. 

A  point  is  made  in  reference  to  the  jurisdiction.  It  is  said 
that,  execution  having  been  issued  against  Cooke  upon  a  judg- 
ment of  the  Circuit  Court,  the  Common  Pleas  could  not  take 
cognizance  of  this  proceeding.  We  think  otherwise.  The 
afiidavit  may  be  filed  and  the  suit  commenced  before  "  the 
clerk  of  any  Court  of  record  of  any  county."  Id.  p.  261,  § 
519.    We  perceive  no  error  in  the  record. 

Per  Curiam.— *The  judgment  is  affirmed,  with  costs  against 
Cookey  the  appellant,  &c. 

J.  C.  Denny y  for  the  appellant. 
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Morton  v.  Noble. 

MoRTaAaB-— Widow's  Estate  in  Lands  of  Husband. — ^Prior  to  May 
6,  1853,  A  ezecnted  a  mortgage  upon  certain  real  estate  to  By  Ids 
wife  not  joining,  to  secure  the  payment  of  certain  sums  of  money 
then  due  from  A  io  B,  and  of  all  sums  which  might  thereafter  be- 
come due.  A  died  in  1858,  leaving  a  widow.  One-third  of  the 
mortgaged  land  was  afterwards  set  off  to  the  widow.  B  then  fore- 
closed  his  mortgage  and  had  a  decree  for  the  sale  of  the  other  two- 
thirds  to  pay  the  indebtedness  which  existed  at  the  date  of  the 
mortgage,  and  which  accrued  afler  Jfay  6,  1853,  and  it  was  sold 
and  the  proceeds  were*  only  sufficient  to  pay  that  part  of  the  debt 
which  existed  at  the  date  of  the  mortgage.  B  claims  a  right  to 
subject  the  widow's  third  to  the  payment  of  the  subsequent  indebt- 
edness, on  the  ground*  that  her  dower  estate  in  the  land  was  abol- 
ished by  the  legislature,  and  her  contingent  fee  therein  never 
attached  by  reason  of  the  mortgage. 

Seldy  that,  under  the  circumstances,  B  had  no  claim  under  the  mort- 
gage upon  the  third  set  off  to  the  widow. 

APPEAL  from  the  Wayne  Common  Pleas* 
Perkins,  J. — On  the  25th  of  February,  1853,  TTiomas  G. 
Noble  was  the  owner  of  a  certain  tract  of  land  in  Wayne 
county,  Indiana.  He  vras  the  husband  of  Bhoda  Noble,  a 
second  wife,  by  whom  he  had  children  living,  and  who,  with 
their  mother,  still  surviycr  On  the  day  above  named  said 
Thomas  Q.  Noble  executed,  his  wife  not  joining  therein,  a 
mortgage  on  the  tract  of  land  above  mentioned  to  Wm.  S.  T, 
Morton^  to  secure  him  "in  the  payment  of  all  suras  now-due, 
or  which  may  hereafter  be  due  him  from  said  Noble,  and  from 
all  liabilities  for  him  now  or  hereafter,"  &c. 

We  say  the  instrument  was  a  mortgage  because  both  par- 
ties 80  treated  it.  Noble  became  indebted  to  Morton  in  a  given 
sum,  prior  to  May  6, 1853.  He  became  indebted  to  him  in  a 
given  sum  afterwards.    In  February,  1858,  Thomas  G.  Noble 
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died,  leaving  his  wife,  JRhoda^  and  children  by  her,  surviving, 
and  leaving  some  debts,  secured  by  the  mortgage  in  question, 
unpaid. 

In  1861,  Morton  proceeded  to  foreclose  the  mortgage;  the 
Court  ordered  two-thirds  of  the  land,  one-third  having  been 
set  off  to  the  widow,  to  be  sold  on  the  mortgage.  Those 
two-thirds  sold  for  a  sum  sufficient  to  pay  the  debts  Thomas 
G.  Noble  owed  to  W.  S.  T.  Morton  on  the  6th  day  of  May^ 
1853;  but  left  those  contracted  after  that  date,  unpaid.  Mot- 
ton  now  claims  that  the  remaining  third  of  the  land,  that  set 
off  to  Mrs.  Rhoda  Noble^  shall  be  sold  to  pay  the  debts  con- 
tracted by  her  husband,  Thomas  6?.  Noble,  after  the  6th  of 
May,  1853. 

He  makes  this  claim  on  the  ground  that  Noble  mortgaged 
the  entire  tract  of  land,  subject  to  the  dower  right  of  his 
wife,  prior  to  May  6th,  1853;  that,  on  that  day,  her  dower 
was  abolished,  and,  hence,  the  entire  right  in  the  land  vested, 
under  the  mortgage,  in  Morton.  Talbott  v.  Amistrong,  14  Ind. 
254,  and  cases  cited,  are  relied  on.  The  mortgage  in  question 
was  executed  to  secure  future  advances  unlimited  as  to  amount 
and  without  specification  as  to  time.  "While  mortgages  to- 
secure  future  advances  may  be  valid  as  between  the  parties, 
and  also  against  subsequent  creditors  with  notice,  it  is  said 
by  Kent,  in  his  Com.,  vol.  4,  p.  176,  that  it  is  necessary  to  the 
validity  of  such  mortgages  against  subsequent  creditors, 
"that  the  agreement,  as  contained  in  the  record  of  the  lien, 
should  give  all  the  requisite  information  as  to  the  extent  and 
certainty  of  the  contract,  so  that  a  prior  creditor  may,  by  in- 
spection of  the  record,  and  by  common  prudence  and  ordi- 
nary diligence,  ascertain  the  extent  of  the  incumbrance." 
See  1  Hilliard  on  Mort.  285,  et  seq. 

But  the  mortgagee  is  no  longer,  in  our  law,  regarded  as 
the  owner  of  the  land  mortgaged.  In  the  early  period  of  the 
common  law,  the  mortgagee  was  the  owner,  but  subject  to 
Vol.  XXIL— 11. 
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have  his  title  divested  by  the  strict  performance  of  a  condi- 
tion by  the  mortgagor.  Later,  the  mortgagor  acquired  the 
right  in  equity  to  redeem  in  a  time  undefined,  after  failure  to 
perform  the  specified  condition  on  the  day.  Later,  the  mort- 
gagee acquired  the  right  to  foreclose  the  equity  of  redemp- 
tion; and  this  is  a  right  which,  according  to  Story^  the  mort- 
gagee can  not  waive  by  an  executory  contract  2  Story's  Eq., 
§  1019. 

NobUy  then,  after  having  mortgaged  the  land  in  question^ 
remained  the  owner,  subject  to  the  mortgage;  and,  as  his 
wife  did  not  join  in  the  mortgage,  subject,  also,  to  her  dower- 
right  in  the  premises.  MortorCs  interest  was  an  equitable  in- 
terest to  the  amount  of  hie  unpaid  advances  to  Noble.  Bat 
Morton's  equity  was  inferior  to  the  equity  of  Mrs.  Noble,  and, 
on  the  6th  day  of  May,  1858,  he  had  no  interest  in  the  land 
which  it  required  any  part  of  Mrs.  Noble^s  third  of  the  land 
to  satisfy.  At  that  date  the  legislature  changed  her  inchoate 
interest  in  the  land  from  a  contingent  life  estate  into  a  contin- 
gent fee.  That  enlarged  right  attached  to  the  land  so  far  as 
it  was  not  curtailed  by  prior  equities.  This,  it  was  competent 
for  the  legislature  to  ordain.  We  have  seen  that  no  equitiea 
then  existed  preventing  the  attaching  of  her  enlarged  right. 
See  Noel  v.  Ewing,  9  Ind.  88.  We  think  this  is  the  plain 
equity  of  the  case.  Morton  is  not  wronged.  He  took  the 
mortgage  without  Mrs,  Nobles  signature.  He  knew  that,  on 
the  6th  of  May,  1858,  the  legislature  abolished  her  dower,  a 
life  estate,  but  at  the  same  instant  created  in  her  a  contingent 
fee.  He,  at  that  time,  was  safe  in  the  advancements  he  had 
made;  and  as  to  them,  we  may  admit,  for  the  purposes  of 
this  case,  that  he  might  have  held  the  land,  under  the  cases  of 
Strong  v.  Clem,  12  Ind.  87,  and  Frantz  v.  Harrow,  13  id.  507. 
But  they  were  satisfied  without  encroaching  upon  the  share 
of  the  wife.  In  the  -case  at  bar,  Noble  still  continued  the 
'owner  of  the  land,  and  the  right  of  his  wife  contin«ed  to 
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exist  therein,  except  as  to  Morton^s  eqnity  iu  the  interest  of 
her  husband. 

However  it  might  have  been  as  between  Morton  and  junior 
creditors  of  Nolle j  who  might  have  obtained  liens,  we  are 
clear  that  a  mortgage  by  the  husband,  such  aa  that  executed 
in  this  case,  should  not  operate,  under  the  circumstances  of 
this  case,  to  bar  th«  right  of  the  wife  to  her  third  of  the  land. 
See  Dams  v.  Stonesireetj  4  Ind.  101 ;  Beasoner  v.  Edmunsoriy 
id.  393. 

Per  Curiam. — The  judgment  below  is  affirmed,  with  costs. 

J.  S.  Newmanj  J.  F.  Kibbey  and  J,  P.  SiddaU^  for  the  appel- 
lant. 

FeeUe  ^  WilsoUy  for  the  appellee. 


Gage  v.  Clabk. 

Jurisdiction — Waiveb. — The  provision  that  a  defendant  shall  not 
be  sued  out  of  his  township  is  for  his  personal  advantage,  and  may 
be  waived.  Jurisdiction  of  the  person,  but  not  of  the  subject  mat- 
ter, may  be  conferred  by  consent. 

Pleading. — ^A  complaint  to  enjoin  the  collection  of  a  judgment  ren- 
dered by  a  justioe  of  the  peace  should  show  that  the  judgment  was 
rendered  without  the  defendant's  consent,  where  the  alleged  error 
consists  in  the  residence  of  the  defendant  in  another  township,  and 
should  contain  a  transcript  of  the  proceedings  before  the  justice, 
or  at  least  a  fall  statement  of  them. 

APPEAL  from  the  Lagrange  Common  Pleas. 
Pebkins,  J. — ^This  was  a  suit  in  the  Common  Pleas  to  va- 
cate  a  judgment  rendered  before  a  justice  of  the  peace,  and 
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to  obtain  a  temporary  injunction  restraining  the  collection 
of  the  judgment  by  execution. 

The  gravamen  of  the  complaint  was  that  the  judgment 
was  rendered  against  a  resident  of  a  different  township  of 
the  county  from  that  in  which  the  judgment  was  rendered, 
there  being,  at  the  time,  a  justice  in  the  township  of  the  de- 
fendant. 

The  complaint  did  not  give  a  transcript  of  the  judgment 
and  proceedings  before  the  justice,  nor  state  whether  the 
judgment  was  rendered  upon  default  or  otherwise. 

The  Court  granted  a  temporary  injunction.  At  the  next 
term  the  defendant  answered,  without  oath,  alleging  that  the 
judgment  was  rendered  by  confession;  and  then  moved  to 
dissolve  the  injunction,  and  it  was  dissolved. 

The  plaintiff  appealed. 

It  is  claimed  that  the  Court  erred  in  dissolving  the  injunc- 
tion without  written  notice  of  the  motion  for  dissolution 
having  been  duly  given  to  the  plaintiff. 

The  code  provides,  sec.  152,  p.  59,  that  motions  to  dissolve 
or  modify  injunctions  may  be  made  in  open  Court,  at  any 
time  after  reasonable  notice  to  the  opposite  party,  which  no- 
tice, by  another  section,  is  required  to  be  in  writing.  2  R.  S. 
p.  222,  §  792. 

The  answer  in  this  case  not  being  verified,  and  being  unac- 
companied by  affidavits  of  extrinsic  facts  which  might  have 
furnished  a  ground  for  dissolution,  constituted  no  basis  for  a 
motion  to  dissolve. 

But  the  complaint  itself  was  utterly  insufficient  to  justify 
the  original  grant  of  the  injunction. 

The  provision  in  the  statute  that  a  defendant  shall  not  be 
sued  out  of  his  township  is  for  his  personal  advantage,  and 
may  be  waived.  Jurisdiction  of  the  person  may  be  conferred 
by  consent,  not  of  the  subject  matter.  A  complaint,  there- 
fore, to  enjoin  such  a  judgment  should  show  that  the  judg- 
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ment  was  rendered  without  the  defendant's  consent.  A  tran- 
script should  have  been  filed  with  the  complaint;  or,  at  all 
events,  a  full  statement  of  the  proceedings  resulting  in  the 
judgment.  Again,  the  modes  of  vacating  judgments  in  the 
higher  Courts  are  pointed  out  by  statute,  and  must  be  sever- 
ally followed.  McQuig  v.  McQuiffy  13  Ind.  294.  And  as  it  is 
a  general  rule  that  the  practice  in  the  Superior  Court  governs 
before  justices  in  the  absence  of  special  statutory  provisions, 
it  may  not  be  improbable  that  the  statutory  modes  of  vaca- 
ting judgments  prevail  before  justices. 

As  the  injunction  was  erroneously  granted,  this  Court  will 
affirm  the  order  dissolving  it  with  costs. 

Per  Curiam. — ^The  judgment  is  affirmed  accordingly. 

jr.  M.  Flaggy  for  the  appellant* 

A.  EIHsoTiy  for  the  appellee. 


Habrison  v.  Price. 

Action  for  Criminal  Convsrsation. — In  Buch  an  action  it  is  not 
competent  for  the  defendant  to  plead  in  bar  a  want  of  virtue  in  the 
plaintiff  and  his  wife,  and  it  does  not  need  to  be  pleaded  at  all  in 
order  to  authorize  evidence  of  the  facjt  to  be  produced  in  mitigation 
of  damages. 

Practice — Bills  op  Exceptions. — Where  special  leave  of  the  Court 
is  given  to  file  bills  of  exceptions  on  or  before  the  first  day  of  the 
next  term,  and  such  bills  are  not  filed  within  that  time,  but  are 
filed  thereafter  during  the  next  term,  without  any  further  leave  of 
the  Court  as  shown  by  its  record,  such  bills  will  not  be  considered 
as  any  part  of  the  record  in  this  Court.  This  Court  will  not  pre- 
sume that  further  time  was  given,  even  if  the  Court  below  had 
power  to  grant  it. 
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New  Trial — Misoonbuot  of  Juboe. — The  miscondiict  of  a  juror, 
in  order  to  be  sufficient  to  justify  the  granting  of  a  new  trial,  must 
be  gross  and  must  haTC  resulted  in  manifest  injury  to  the  complain- 
ing party.  The  mere  fact  that  a  juror,  pending  a  trial,  and  whilst 
the  jury  were  separated  for  dinner,  expressed  the  opinion  that  the 
jury  would  find  for  the  plaintiff,  without  other  improper  conduct| 
would  not  be  sufficient  ground  for  a  new  trial. 

APPEAL  from  the  Hamilton  Circuit  Court. 

Perkins,  J. — Isaac  C.  Price  sued  Thomas  J.  Harrison  to 
recover  damages  for  criminal  conversation  had  between  said 
Harrison  and  the  wife  of  said  Price ;  and  he  recovered  900 
dollars.  A  demurrer  was  sustained  to  a  paragraph  of  the 
defendant's  answer,  setting  up  want  of  virtue  in  Price  and 
wife.  That  paragraph  purported  to  go  in  bar  of  the  action. 
It  contained  no  matter  in  bar;  at  most,  but  matter  in  miti- 
gation of  damages.  Such  matter  is  not  pleadable  at  all,  so 
far  as  we  are  aware,  in  an  action  for  criminal  conversation, 
and  is  not  necessarily  pleaded  in  any  action,  in  order  to  its 
being  given  in  evidence.  See  Swinney  v.  Nave  et  i/x.,  at  this 
term. 

Harrison  moved  for  a  new  trial  for  the  following  reasons, 
which  motion  the  Court  overruled : 

1.  For  misconduct  of  one  of  the  jurors. 

2.  On  account  of  surprise  at  the  testimony  of  two  wit- 
nesses, touching  the  number  of  conversations  he  had  had 
with  PricCj  and  the  fact  of  Lis  having  written  notes  tp  Mrs. 
Price. 

8.  For  errors  of  law  occurring  on  the  trial. 

4.  Because  the  verdict  is  not  justified  by  the  evidence. 

We  will  notice  these  grounds  for  a  new  trial  in  the  inverse 
order  of  the  assignment. 

We  can  not  consider  the  fourth,  because  the  record  does 
not  purport  to  contain  all  the  evidence. 

We  can  not  consider  the  third,  because  the  record  does 
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not  show  that  errors  complained  of,  as  occarring  on  the  trial, 
were  excepted  to  at  the  time. 

The  cause  was  heard  in  parts  hy  two  judges,  in  the  Circuit 
Court,  after  having  been  certified,  by  mutual  consent  of  the 
parties,  from  the  Common  Pleas,  in  which  Court  the  action 
was  commenced. 

At  the  September  term,  1861,  John  DaviSj  Esq.^  an  attorney 
of  the  Court,  presided,  and  ruled  upon  the  demurrers,  and 
sustained  a  motion  of  defendant,  Harrison^  to  suppress  the 
depositions  of  Elizabeth  Foster  and  Margaret  Price. 

At  the  March  term,  1862,  Judge  Buckles  presided  at  the 
trial  of  the  cause,  and  took  the  motion  for  a  new  trial,  made 
at  that  term,  nnder  advisement  till  the  next  term,  and  gave 
special  leave  to  the  defendant  till  the  first  day  of  the  next 
term  to  file  bills  of  exception  to  the  rulings  made  at  that 
term.  This  leave  appears  of  record.  Neither  on  the  first 
nor  any  other  day  of  the  said  next  term  was  an  extension  of 
time  for  filing  the  bills  asked,  nor  does  the  record  show  that 
any  extension  of  time  was  given  by  the  Court,  even  conced- 
ing the  power  of  the  Court,  for  the  purposes  of  this  case,  to 
make  such  extension.  But  on  the  10th  day  of  that  term, 
says  the  clerk,  the  bills  were  filed.  The  bills,  then,  were  not 
filed  within  the  leave  granted  by  the  Court,  and,  hence,  were 
not  a  piirt  of  the  record,  unless  the  fact  that  they  were  filed 
in  term  time  raises  the  presumption  that  an  extension  of 
time  was  granted  by  the  Court,  if  such  extension  could  be 
granted.  If  the  bills  had  been  filed  at  the  term  of  the  Court 
at  which  the  exceptions  were  taken  such  presumption  would 
arise  from  the  fact  of  filing.  Johnson  v.  BeU^  10  Ind.  863. 
As  they  were  not  filed  till  after  the  expiration  of  that  term, 
such  presumption  did  not  arise.  There  are  two  modes  of 
giving  time  to  file  bills  of  exceptions,  general  and  special; 
the  former  relates  to  time  given  in  the  term  at  which  the 
exception  is  taken,  may  be  given  by  parol,  and,  hence,  may 
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be  presnmed  to  have  been  given.  The  latter  relates  to  time 
given  extending  beyond  the  term  at  which  the  exception  is 
taken,  and  must  be  given  specially,  and  appear  by  entry  on 
the  record.  The  code  provides,  2  Q.  &  H.  p.  209,  §  343,  that 
"  the  party  objecting  to  the  decision  must  except  at  the  time 
the  decision  is  made ;  but  time  may  be  given  to  reduce  the 
exception  to  writing,  but  not  beyond  the  term,  unless  by 
special  leave  of  the  Court."  The  Court  must  evidence  this 
special  leave  by  an  entry  of  record.  The  Court  speaks,  after 
the  term,  by  its  record.  This  is  the  law,  and  it  may  be  a 'ne- 
cessity where  different  judges  hear  different  parts  of  a  cause, 
and  an  appellate  Court  reviews  the  whole.  This  disposes  of 
all  of  the  bills  of  exception  except  that  filed  on  the  overruling 
of  the  motion  for  a  new  trial.  It  does  not  appear,  therefore, 
that  the  alleged  errors  at  the  trial  were  excepted  to  at  the  time. 
Perhaps  the  objection  as  to  the  misconduct  of  a  juror,  and 
the  point  as  to  the  surprise,  appear  in  that.  At  all  events, 
without  so  deciding,  we  will  notice  them,  as  if  they  did  appean 

1.  The  misconduct  of  the  juror.  It  consisted  in  this: 
During  the  time  of  the  hearing  of  the  evidence  on  the  trial, 
while  the  jury  were  temporarily  separated,  perhaps,  for  din- 
ner, Thomas  J.  Iteedy  one  of  the  jurors,  asked  one  John  J. 
Justice,  a  stranger,  how  he  thought  the  case  would  go.  Justice 
replied  to  him  that  from  outside  rumor  the  jury  ought  to  find 
for  the  defendant,  but  from  the  appearance  of  the  jury,  he 
thought  it  would  find  for  the  plaintiff.  Beed  replied,  "yes, 
by  God,  I  know  it  will." 

We  do  not  think  any  cause  is  here  shown  which  would 
justify  a  Court  of  error  in  reversing  the  judgment  of  the 
Court, which  heard  the  evidence  and  was  satisfied  with  the 
verdict,  in  refusing  to  disturb  that  verdict.  Blachstone  says, 
it  must  be  gross  misconduct  of  the  jury,  and  that  that  mis- 
conduct must  have  injured  the  complaining  party.  2  Black. 
Com.  p.  887,  et  seq.    See,  also,  2  Graham  &  Wat.  on  New 
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Trials,  p.  572,  cited  by  coansel  on  both  sides.  Also,  3  Ind. 
677. 

Nothing  appears  showing  that  Reed  was  not  a  conipetent 
juror;  nothing  showing  any  tampering  with  the  jury ;  noth- 
ing showing  corruption ;  nothing  showing  that  the  delibera- 
tions of  the  jury  were  interfered  with,  or  were  improperly 
conducted,  as  to  the  defendant.  Suppose  the  idea  had  arisen 
in  the  mind  of  the  juror,  Meed^  without  having  had  a  word 
with  any  of  his  fellow  jurors,  from  the  impression  he  had 
observed  the  evidence  was  naturally  making  upon  them,  that 
their  verdict  would  be  for  the  plaintiff,  but  be  had  not  given 
utterance  to  the  thought  to  any  one,  till  after  the  verdict,  and 
then  had  said  to  some  one  that  he  knew,  before  the  evidence  was 
through,  that  the  verdict  would  be  for  the  plaintiff;  would 
the  verdict  have  been  set  aside  for  that  ?  He  could  not  help 
thB  involuntary  action  of  his  own  mind.  Now,  all  the  dif- 
ference is,  in  the  case  as  it  stands,  that  be  indiscreetly  uttered 
that  idea  before  the  trial  was  completed ;  but  he  did  not  so 
utter  the  thought  as  to  influence  the  verdict  or  injure  the 
defendant.  He  committed  a  contetupt  of  Court,  but  that 
was  not  necessarily  a  ground  for  a  new  trial. 

2.  As  to  the  surprise  at  the  testimony  of  Prict  and  Jame- 
soriy  touching  the  number  of  conversations  Harrison  had  had 
with  plaintiff,  and  the  fact  as  to  his  having  written  notes  to 
his  wife.  SarrisorCs  own  deposition,  taken  a  month  before 
the  trial,  was  in  evidence.  He  testified  as  to  the  number  of 
these  conversations,  and  that  he  had  never  written  a  note  to 
Mrs.  Price.  On  the  trial,  witnesses  testified  that  he  had  writ- 
ten notes  to  her  and  that  he  had  had  four  conversations  with 
Price.  He  says,  if  a  new  trial  is  granted  he  will  reafiBrm  his 
former  statement  and  bring  another  witness  to  contradict 
Price  on  one  point. 

Now,  all  this  fails  to  show,  we  think,  a  case  of  legal  sur- 
prise; and  the  remedy  for  it,  proposed,  according  to  his 
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affidavit  for  a  new  trial,  is  only  by  again  contradicting,  by 
cumulative  evidence,  the  statements  already  once  contra- 
dicted ;  but  new  trials  are  rarely  granted  to  enable  witnesses 
to  be  impeached,  or  for  the  production  of  merely  cumulative 
evidence,  nor  where  the  proposed  additional  evidence  will 
not  probably  change  the  result  of  the  case.  See  2  G.  &  H.  p. 
211,  et  seq,y  notes. 

If,  in  this  case,  we  regard  the  record  as  containing  all  the 
evidence,  the  verdict  seems  to  be,  beyond  question,  right 
against  the  defendant  for  some  amount;  and  as  we  do  not 
regard  the  evidence  as  in  the  record,  we  are  bound  to  pre- 
sume the  verdict  right;  and  without  the  evidence  given,  we 
could  not  say  the  proposed  evidence  would  change  it.  We 
can  not  regard  the  damages  excessive. 

Per  Curiam. — The  judgment  is  affirmed,  with  5  per  cent, 
damages  and  costs. 

Joseph  E.  McDonald^  A.  L.  Boache  and  D.  Moss,  for  the 
appellant. 

Hendricks  ^  Hord^  for  the  appellee. 


MoClintic's  Administrator  v.  Cory  et  al. 

Pleadinq. — ^Want  of  consideration  and  failure  of  consideration  are 
not  identical  in  their  nature,  and  may  be  separately  pleaded  in  an- 
swer to  the  same  action. 

Pleading. — An  answer  setting  up  a  matter  by  way  of  counter-claim 
as  a  bar  to  the  whole  cause  of  action, which  is  sufficient  only  to  bar 
a  part  of  it,  is  bad. 

Contract — ^Parol  Evidence  to  Vary. — Where  a  note  is  executed 
by  J.  to  ^,  which  is  absolute  and  unconditional  upon  its  face,  and 
it  is  agreed  between  them  at  the  time,  by  parol,  that  the  note  shall 
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not  be  paid  unless  a  certain  other  note,  then  transferred  by  B  to  A, 
could  be  set  o£f  by  A  against  Cy  the  payor  of  the  latter,  whom  A 
owed  at  the  time,  and  A  fail  to  secure  the  set-off  against  C7,  and  B 
sue  A  on  his  note,  such  parol  contract  can  not  be  pleaded  to  show 
a  failure  of  the  consideration  of  the  note  of  Aj  and  such  cotempo- 
raneous  parol  agreement  would  not  be  admissible  in  evidence  to 
contradict  or  vary  the  terms  of  the  note. 

APPEAL  from  the  Jackson  Common  Pleas. 

WoRBEN,  J. — ^Action  by  the  appellant  against  the  appellee 
upon  a  promissory  note  of  the  following  terms : 

"$233  98.  Reddington^  Ind.,  June  11, 1861. 

"  Twenty  days  after  date,we  promise  to  pay  to  the  order  of 
John  C.  Prather,  administrator  de  bonis  non  of  the  estate  of  J. 
T.  McClintiCj  deceased,  233  dollars  and  98  cents,  without  de- 
falcation, value  received,  without  any  relief  whatever  from 
valtiation,  appraisement,  or  stay  laws. 

"Noah  Cory. 
**s.  voorhees.*' 

Issue,  trial,  verdict,  and  judgment  for  the  defendants. 

The  first  error  assigned  is,  that  the  Court  refused  to  com- 
pel the  defendants  to  elect  between  the  2d  and  3d  paragraphs 
of  their  answer.  The  second  paragraph  will  be  noticed  at 
large  hereafter.  The  third  alleged  that  the  note  was  given 
without  any  consideration.  The  paragraphs  were  substan- 
tially different,  and  in  respect  to  the  point  now  under  consid- 
eration, the  Court  committed  no  error.  Even  if  the  second 
be  regarded  as  a  plea  of  failure  of  consideration,  we  see  no 
good  reason  why  want  of  consideration  may  not  also  be 
pleaded.  ' 

The  second  error  assigned  is  in  the  overruling  of  a  demur- 
rer to  the  second  paragraph  of  the  answer.  This  brings  us 
to  the  important  question  in  the  cause,  as  the  verdict  seems 
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to  have  been  found  upon  the  matters  set  up  in  this  para- 
graph. 

The  paragraph  in  question  alleges,  in  substance,  the  fol- 
lowing facts: 

Cory  was  principal,  and  Voorhees  surety,  upon  the  note  in 
suit.  Prather^  the  plaintiff,  as  surety,  and  one  James  Z).  Cvi- 
tevy  as  principal,  (the  latter  of  whom  having  died  insolvent  at 
the  time  the  note  in  suit  was  given,)  had  executed  a  promis- 
sory note  to  a  former  administrator  of  the  estate  of  McClintiCj 
for  the  same  amount  as  that  in  suit.  The  note  thus  given  by 
Cutter^  with  the  plaintiff  as  surety,  afterwards  came  into  the 
hands  of  the  plaintiff  as  part  of  the  assetts  o/  said  estate. 
Cory^  as  principal,  and  VoorheeSy  as  surety,  had  executed  a 
promissory  note  to  the  said  Cutter^  for  1000  dollars.  The 
plaintiff,  as  such  administrator,  indorsed  the  note  thus  held 
by  him  as  assets,  and  transferred  the  same  to  Coryy  for  which 
•  Cory^  with  Voorhees  as  his  surety,  executed  the  note  in  suit. 
Concurrently  with,  and  as  a  part  of  the  transaction,  it  was 
understood  and  agreed  between  the  plaintiff  and  Cory^  if  the 
latter  should  succeed  in  setting  off  the  note  thus  assigned  to 
him  by  the  plaintiff,  against  the  note  w^hich  he  and  Voorhees 
had  executed  to  Cutter^  then  the  defendants  were  to  pay  the 
plaintiff'  the  amount  thereof  at  the  expiration  of  one  year 
from  the  time  the  same  should  be  set  off,  without  interest; 
but  if  Cory  should  fail  to  make  the  set  off,  then  the  note  was 
to  be  returned  to  the  plaintiff,  who  was  to  pay  costs,  attor- 
ney's fees,  &e.,  and  the  note  sued  on  was  executed  to  show 
the  amount  which  would  be  due  from  Cory  in  the  event  that 
he  should  be  able  to  make  the  set  off.  The  note  from  Cory 
and  Voorhees  to  Cutter  had  been  assigned  to  one  BillingSf  who 
sued  upon  it,  and  Cory  failed  to  make  the  contemplated  set 
off.  It  is  alleged  that  the  costs  in  attempting  to  enforce  the 
set  off  amounted,  with  attorney's  fees,  to  150  dollars.  The 
note  thus  transferred  to  Cory  has  been  stolen  and  can  not, 
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therefore,  be  returned  to  the  plaintiffl  The  paragraph  com- 
mences "by  way  of  counter-claim,"  and  concludes  by  alleging 
"that  the  said  note  was  given  for  the  above  consideration 
and  no  other  whatever,  and  the^same  has  wholly  failed;  he, 
therefore,  asks  judgment  for  150  dollars." 

If  we  regard  the  paragraph  as  a  counter-claim  merely,  it 
IB  bad,  because  the  matter  set  up  by  way  of  counter-claim  is 
only  150  dollars;  much  too  small  a  sum  to  bar  the  claim  to 
which  it  is  pleaded.  This  being  the  case  we  need  not  decide 
or  discuss  the  question  whether  an  agreement  by  the  plaintiff 
to  pay  the  costs  and  expenses  in  attempting  to  enforce  the 
set  off,  which  he  must  have  made  in  his  individual  capacity, 
having  no  right  to  bind  the  estate  in  that  respect,  could  be 
made  the  subject  of  a  counter-claim  against  a  note  executed 
to  him  as  such  administrator.  We  may  remark,  however, 
that  an  agreement  on  the  part  of  the  plaintiff  to  pay  costs 
and  expenses  in  attempting  to  enforce  the  set  off,  in  no  wise 
varies  or  contradicts  the  note  in  suit,  and  if  it  had  been 
pleaded  to  so  much  only  of  the  complaint  as  the  costs  and 
expenses  amounted  to,  we  see  no  reason  why  the  answer 
would  not  have  been  valid,  unless,  indeed,  it  would  have 
been  bad  on  the  ground  that  the  note  was  given  the  plaintiff 
in  a  fiduciary  capacity.  As  it  is,  the  paragraph  was  clearly 
bad  as  a  counter-claim.  It  does  not  seem  to  have  been  treated 
below  as  a  counter-claim.  There  was  a  general  verdict  and 
judgment  for  the  defendants.  The  paragraph  was  regarded 
as  going  to  the  entire  action.  The  question  arises  whether 
the  paragraph  shows  a  failure  of  the  consideration  of  the 
note  in  suit.  How  is  such  failure  attempted  to  be  shown? 
Simply  by  alleging  that  cotemporaneously  with  the  execution 
of  the  note,  it  was  agreed  between  the  parties,  by  parol,  that 
in  the  event  that  Cory  should  fail  to  make  the  set  off,  the 
note  assigned  to  him  by  the  plaintiff  should  be  returned ;  and 
the  note  in  suit  to  be  paid  only  on  condition  that  the  set  off 
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should  be  made.  The  note  in  suit  is  for  the  payment  of  a 
definite  sum,  at  a  specified  time,  absolutely  and  uncondition- 
ally. The  defence  set  up  may  be  called  a  failure  of  conside- 
ration,  but  it  is  nothing  more  than  an  attempt,  under  that  name, 
to  break  through  the  rule,  as  well  established  in  this  State  as 
elsewhere,  that  parol  evidence  of  a  cotemporaneous  agree- 
ment of  the  parties,  can  not  be  received  to  contradict  or  vary 
the  legal  efiect  of  a  written  instrument.  The  numerous 
cases  on  this  subject  in  our  own  reports  will  not  be  here  col- 
lected; they  may  be  found  running  through  nearly  every 
volume. 

What  was  the  consideration  of  the  note  in  suit?  It  was, 
undoubtedly,  the  transfer  by  the  plaintifif  to  Cori/y  of  the 
Cutter  note.  It  is  not  disputed  that  Cory  received  the  entire 
interest  in,  and  title  to,  the  latter  note,  and  the  benefit  of 
whatever  obligation  the  plaintiff  assumed  by  indorsing  it. 
This  consideration  has  in  no  manner  failed. 

The  object  that  Cory  expected  to  accomplish  by  purchasing 
the  note,  failed ;  but  it  can  not  thence  be  said  that  the  con- 
sideration failed.  The  object  or  purpose  which  a  man  has  in 
view  in  buying  a  given  article,  forms  no  part  of  the  consid- 
eration which  he  pays  for  it.  A  few  cases  may  be  cited  to 
show  that  such  a  defence  as  is  here  set  up,  can  not  prevail  on 
the  ground  of  a  failure  or  want  of  consideration. 

In  Harvey  v.  Laflin^  2  Ind.  478,  suit  was  brought  on  a  note 
executed  by  the  defendant  to  the  plaintiff,  for  295  dollars. 
The  defence  set  up  was,  that  one  McClary  was  indebted  to 
the  plaintiff  and  the  defendant,  as  parties,  in  the  sum  of  1109 
dollars,  for  which  amount  McClary  had  executed  his  note  to 
the  defendant  alone,  but  for  the  benefit  pf  both  plaintiff  and 
defendant.  On  a  settlement  of  accounts  between  plaintiff  and 
defendant,  it  was  ascertained  that  there  would  be  due  to  the 
plaintiff,  out  of  the  sum  owed  by  McClary^  295  dollars;  there- 
upon, for  the  purpose  of  furnishing  the  plaintiff  with  evi- 
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dence  of  the  interest  which  he  thus  held  in  the  McClary 
note,  and  for  no  other  purpose,  the  note  sued  on  was  exe- 
cuted, with  an  understanding  that  it  was  to  be  paid  only 
when  the  debt  due  from  McClary  was  collected ;  that  although 
diligence  had  beeu  used  to  collect  the  McClary  note,  it  re- 
mained unpaid,  and  McClary  was  insolvent.  It  was  held  that 
no  want  of  consideration  was  shown,  and  that  parol  evidence 
-was  inadmissible  to  contradict  the  note.  As  well  might  it  be 
claimed  in  the  case  above  cited,  that  the  note  sued  on  was 
given  in  consideration  of  the  money  which  the  defendant 
expected  to  collect  from  McClary^  and  that  not  being  able  to 
collect  it,  the  note  in  suit  was  without  consideration,  or  that 
the  consideration  had  failed,  as  it  can  be  in  the  case  at  bar, 
that  the  consideration  has  failed.  Again  in  the  case  of  Co- 
lumbia  v.  Amos^  5  Ind.  184,  suit  was  brought  upon  a  note* 
The  defence  was  that  the  note  was  given  for  a  sick  stallion; 
that  it  was  agreed  at  the  time  the  note  was  executed  that  it 
should  not  be  paid  unless  the  stallion  got  well;  and  that  the 
Btallion  did  not  get  well.  The  defence  was  held  bad.  It 
might  as  well  be  said  in  this  case  that  the  note  was  given  for 
the  stallion  if  he  got  well,  and  that  the  consideration  failed 
because  he  did  not  get  well,  as  to  claim  a  failure  of  conside- 
ration in  the  case  at  bar. 

Going  out  of  our  own  State,  we  find  that  the  case  of  Allen 
et  al.  V.  Furbish,  4  Gray,  is  strikingly  in  point. 

The  suit  was  upon  a  promissory  note  given  by  the  defend- 
ant to  the  plaintiff.  The  defence  set  up  was  that  the  defend- 
ant bought  a  horse  of  the  plaintiff,  paid  a  part  of  the  price 
down  and  gave  the  note  in  suit  for  the  residue;  that  it  was 
agreed  at  the  time  of  the  purchase,  as  an  inducement  to  the 
bargain,  that  if  the  defendant  should  be  dissatisfied  with  the 
horse  within  three  months,  he  might  return  it  to  the 
plaintiff,  rescind  the  contract,  and  receive  the  note  and 
money;  that  the  horse  was  bought  upon  that  condition ;  and 
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that  within  a  week  after  the  purchase,  the  defendant  was  dis- 
satisfied, took  the  horse  back  and  offered  it  to  the  plaintiff 
and  demanded  the  money  and  note,  but  the  plaintiff  refused 
to  receive  him.  The  ground  taken  there,  by  counsel,  was  that 
the  parol  evidence  did  not  tend  to  affix  any  condition  to  the 
note,  but  established  a  failure  of  consideration.  It  was  held, 
however,  that  no  failure  of  consideration  was  shown,  and 
that  the  parol  evidence  was  inadmissible  to  defeat  the  note. 

The  counsel  for  the  appellees  claims  that  there  was  a  failure 
of  consideration,  and  has  put  some  cases  that  are  supposed 
to  be  analagous,  to  show  that  parol  evidence  may  be  received. 
He  puts  the  case  of  an  unconditional  note  being  given  for  the 
price  of  a  horee  warranted  sound,  the  warranty  existing  in 
parol  only,  jand  assumes  that  the  broach  of  the  warranty  may 
be  set  up  as  a  defence  to  the  note,  without  violation  of  the 
rule  that  excludes  parol  evidence  to  contradict  or  vary  the 
terms  of  the  note.  This  all  may  be.  The  defence  of  a 
breach  of  warranty  does  not  go  to  the  consideration  of  the 
note,  nor  does  it  attack  the  validity  of  the  note  in  any  man- 
ner whatever;  it  docs  not  go  to  contradict  its  terms  or  legal 
effect.  Such  defence  rests  exclusively  upon  the  ground  that 
as  the  plaintiff  has  broken  his  contract,  the  defendant  has  a 
right  of  action  against  him;  but  the  Court,  to  avoid  circuity 
of  action,  will  permit  the  defendant  to  set  up  what  damages 
he  has  sustained  by  the  breach  of  warranty,  in  an  action 
against  him  on  the  note.  Comparet  v.  Johnson^  6  Blackf.  59. 
In  the  case  before  us,  it  is  not  alleged  that  the  plaintiff  made 
any  warranty  that  Cory  should  be  able  to  make  the  intended 
set  off. 

Again,  the  case  is  put  of  a  purchaser  of  land  under  a  gene- 
ral warranty  deed,  who  gives  an  unconditional  note  for  the  pur- 
chase money,  and  is  ousted  by  one  having  a  superior  title. 
It  is  claimed  that  the  facts  can  be  set  up  as  a  defence  to  the 
note  without  violating  the   rule.     No  doubt  the  defence  is 
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aTailable,  but  it  does  not  go  to  the  consideration  of  the  note, 
nor  does  it  contradict  or  vary  its  terms.  The  defence  rests 
ezclnsively  upon  the  breach  of  the  grantor's  covenants.  This 
18  shown  conclusively  by  the  fact  that,  if  the  purchaser  has 
no  covenants  of  warranty,  he  has  no  defence  to  the  note  he 
has  given.    Laughery  v.  McLean^  14  Ind.  106. 

In  any  view  we  can  take  of  the  case,  it  seems  to  us  that 
the  defence  set  up,  so  far  as  it  is  intended  to  defeat  the  note, 
18  in  violation  of  the  rule  adverted  to,  and  the .  pleading  con- 
sequently bad. 

The  rule  may  seem  to  operate  harshly  in  particular  cases, 
but  it  is  universally  established  where  the  common  law  pre- 
vails, and  no  doubt  its  general  effect  is  salutary  and  beneficent. 

If  parties,  notwithstanding  the  role,  see  proper  to  rest  their 
eontracts  partly  in  writing  and  partly  in  parol;  to  attach  and 
rely  upon  parol  conditions  inconsistent  with  their  written  stip- 
ulations, when  they  might  as  well  have  had  them  "  nominated 
in  the  bond,"  they  can  not  expect  the  Courts  to  violate  the 
rules  of  law  for  the  purpose  of  extricating  them  from  the 
difficulties  in  which  thdr  own  want  of  care  and  prudence  has 
placed  them. 

The  error  in  overruling  the  demurrer  to  the  paragraph  of 
the  answer  in  question,  is  the  first  that  occurred  in  the  pro- 
eeedings,  hence  we  need  not  examine  any  further  errors  as- 
signed. 

Per  Curiam. — The  judgment  below  is  reversed,  with  costs. 

Fraiaeis  T.  Hard,  and  Martin  FerriSy  for  the  appellants. 

William  K.  Marshall^  and  JR.  M.  Patrick^  for  the  appellees. 
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SwiNNBT  r.  Nave  et  al. 

^  *^  Slandee — Plbadinq. — In  oomplaiots  for  slander,  the  words  spoken 
should  not  be  alleged  with  a  continuando.  Slanderous  words  spoken 
at  one  time,  constitute  one  cause  of  action.  The  same  or  other 
slanderous  words  spoken  at  other  times  constitute  other  causes  of 
action,  hut  if  relied  upon,  they  should  he  separately  pleaded  in 
separate  paragraphs. 

Saksu — It  is  unnecessary,  but  admissibla,  under  the  code,  to  answer 
in  mitigation  in  actions  of  slander.  Matter  in  mitigation  may  be 
given  in  evidence  under  an  answer  in  justification. 

Practice — Bills  of  Exceptions. — A  bill  of  exceptions  can  not  bo 
filed  by  the  judge,  after  the  time  given  by  the  Court  in  term;  at 
least  without  the  consent  of  all  the  parties. 

fiAHE. — A  motion  to  strike  out  a  part  of  a  pleading  need  not  be  in 
writing  unless  required  by  a  rule  of  the  Court  In  which  it  is  made, 
and  error  in  overruling  such  motion  should  be  taken  advantage  of 
by  bill  of  exceptions. 

APPEAL  from  the  Allen  Circuit  Court. 

Perkins,  J. — This  was  an  action  by  Nave  and  wife  against 
Swinneyj  charging  him  with  slandering  Mrs.  Nave  on,  Ac, 
^•and  at  divers  other  times,"  by  speaking,  Ac. 

The  defendant  moved  to  strike  from  the  complaint  the 
word«  •"  and  at  divers  other  times,"  and  the  Court  overruled 
the  motion,  if  the  clerk  is  to  be  believed,  but  the  Court  has 
not  so  stated  in  any  bill  of  exceptions. 

There  wafi  a  trial,  resulting  in  a  verdict  and  judgment  for 
■the  plaintiffs  f<»r  1000  dollars. 

Touching  the  bill  of  exceptions  which  is  copied  in  the 
record,  the  clerk,  in  return  to  a  certiorari^  says:  '*That  in  the 
month  of  November j^v  in  the  early  part  of  December j  1862, 1 
was  directed  by  an  attoraey  of  defendant,  Swinney,  to  make 
a  eertified  transcript  of  the  papers  and  proceedings  in  this 
lease;  tkat  among  those  papers  was  one  purporting  to  be  a 
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bill  of  exceptions,  filed  June  28, 1862,  but  the  same  was  not 
signed  by  the  judge  df  the  Court.  The  bill  was  afterwards 
taken  from  the  office  by  said  attorney  and  subsequently  re* 
turned  to  it,  changed,  to  some  extent  in  its  contents,  and 
signed  by  the  judge  of  the  Court,  when  it  was  recorded  in 
the  transcript  as  it  now  appears,  purporting  to  have  been 
filed,  and  signed  June  28, 1862," 

The  cause  was  tried  in  the  Allen  Circuit  Court,  AprU  28, 
1862,  and  seventy  days  were  given  within  which  to  file  a  bill 
of  exceptions. 

It  is  thus  plain  that  the  perfected  bill  of  ezeeptions  was 
not  legally  placed  upon  record. 

A  bill  of  exceptions  can. not  be  filed  by  the  judge  himself, 
at  all  events,  without  the  consent  of  both  parties  to  the  cause, 
after  the  time  fixed  in  term  time,  being  the  term  «t  which 
the  cause  is  tried,  has  elapsed;  19  Ind.  188;  icL  178;  if  such 
expiration  occurs  in  vacation.  If  a  motion  is  made  to  strike 
out  a  part  of  a  pleading,  and  exception  is  taken  to  the  ruling 
of  the  Court  on  such  motioo,  the  facts  should  be  showo  by  a 
bill  of  exceptions.    See  Matlock  v  Toddy  19  Ind.  130. 

Such  motion  to  strike  out  need  not  be  in  writing  ctnless  a 
rule  of  the  Court  in  which  it  is  made  requires  that  it  should 
be. 

In  this  case  the  motion  to  strike  out  should  have  beeo  sus- 
tained. Slanderous  words  spoken  at  a  given  time,  including 
all  such  spoken  at  one  time,  constitute  one  cause  of  action* 
The  same  or  other  slanderous  words,  spoken  at  another  time, 
constitute  another  cause  of  action:  see  Digest,  tit.  Libel  and 
Slander;  and  though  in  a  suit  for  slander,  the  plaintiff  should^ 
according  to  the  spirit  of  the  code,  include  all  causes  of  action 
for  filander,  against  the  defendant  up  to  the  commencement 
^  the  suit,  yet  each  cause  should  be  set  forth  in  a  separate 
paragraph,  to  avoid  the  vice  of  duplicity.  Trespass  upon 
real  estate  may  be  laid  with  a  continuando.    1  Chit.  PI.  894, 
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BOy  it  is  Baidy  may  criminal  oonversatioo,  the  wrong  com- 
plained of  not  being  the  assaults  on  the  wife,  in  such  action, 
but  the  cooseqnent  corruption  of  the  body  and  mind  of  the 
wife.  2  Chit.  PI.  648,  note.  But,  says  Chitty,  vol.  1,  supra^ 
where  the  act  complained  of  is  single  in  its  nature,  as  an 
assault,  &c.y  it  is  ground  for  special  demurrer,  if  it  be  laid  to 
have  been  committed  on  divers  days  and  times.  See  Mitchell 
V.  Nealey  Cowper  828,  English  v.  Ptvrser^  6  East.  Rep.  451. 
Duplicity  in  pleading  is  the  including,  even  though  stated 
with  technical  deficiency,  two  substantially  good  causes  of 
action  or  defence  in  one  paragraph.  Thompson  v.  Oskamp^ 
19  Ind.  899,  lays  down  this  point  inaccurately.  Steph.  on  PL 
259.  But  the  objection  is  not  available  when  raised  for  the 
first  time  on  appeal. 

As  to  suits  for  tortious  injuries  to  the  wife,  and  proper 
complaints  for  such,  see  Bogers  v.  Smithy  17  Ind.  828. 

It  is. not  necessary,  though  permitted  by  the  code,  to  answer 
in  mitigation  in  actions  of  slander.  Matter  in  mitigation 
may  be  given  under  an  answer  in  justification.  See  Dig.  tit. 
Libel  and  Slander.  The  provision  in  the  code  allowing 
answers  in  mitigation  was  proper  in  New  York,  under  the 
decisions  in  that  State  upon  the  common  law  rule  of  evi- 
dence, but  was  unnecessarily  copied  into  our  code. 

Per  Curiam. — ^The  judgment  below  is  affirmed,  with  1  per 
cent,  damages,  and  costs* 

Moses  Jenkinson  and  L.  C.  Jacoby,  for  the  appellant. 

William  S.  Smithy  and  John  Morris^  for  the  appellees. 
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The  Southbkn  Bank  of  Ebntuokt  v.  The  Ohio  Insuranob 

Company  et  al. 

Recbivsbs — Lien  of  Judgment. — The  lien  of  a  jadgment  upon  tlie 
real  estate  of  a  corporation  is  not  lost  or  affected  by  the  sabsequent 
appointment  of  a  receiver  to  settle  the  business  of  such  corpora- 
tion ;  nor  is  the  jadgment-plaintiff  thereby  prevented  from  pro-* 
ceeding  by  execution,  levy  and  sale  of  such  property  to  make  hia 
debt 

APPEAL  from  the  Floyd  Circuit  Court. 

WoRDBN,  J. — This  was  a  petition  filed  by  the  appellant^ 
which  alleged  that  on  the  12th  of  October^  1861,  the  appellant 
recovered  a  judgment  in  the  Floyd  Court  of  Common  Pleas 
against  the  Ohio  Insurance  Company  and  one  Patterson,  for 
the  sum  of  10,787  dollars  and  48  cents  and  costs  of  suit, 
whrich  judgment  remains  unpaid;  that  at  the  time  of  the 
rendition  of  the  judgment,  the  Insurance  company  was  -the 
owner  in  fee  of  a  large  amount  of  real  estate  in  the  county 
of  Floyd,  of  the  value  of  at  least  20,000  dollars,  on  which  the 
judgment  mentioned  was  the  first  lien  of  any  kind  whatever; 
that  on  the  28th  of  October,  of  the  same  year,  by  the  consid- 
eration of  said  Floyd  Circuit  Court,  the  affairs  of  said  Insu* 
ranee  company  were  put  into  the  hands  of  a  receiver,  viz : 
James  M.  Haines,  who  still  continues  to  control  the  same,  un- 
der the  direction  of  the  Court;  that  the  receiver,  as  appears 
by  his  current  report,  has  in  his  hands,  as  such  receiver,  the 
sum  of  28,000  dollars,  which  the  petitioner  claims  ought  to 
be  applied  to  the  payment  of  the  judgment  which  is  the  first 
lien  upon  the  real  estate  of  the  Insurance  company.  Prayer, 
that  an  order  be  made  directing  the  receiver  to  pay  the  judg- 
ment before  any  of  the  funds  be  applied  to  the  payment  of 
any  other  debts  of  the  corporation. 

The  Court  below  refused  to  grant  the  prayer  of  the  peti 


182  SUPREME  COUET  OF  INDIANA. 


The  Soatbern  Bank  of  Eentacky  v.  The  Olkio  Insaraoee  Co.  ei  aL 

tiouer,  but  directed  the  receiver  to  pay  20  per  cent,  on  cer- 
tain claims  referred  to  in  the  report  of  a  master. 

The  appellant  excepted  to  the  ruling,  and  brings  the  case 
here  for  revision* 

We  have  not  been  famished  with  any  brief  on  the  part  of 
the  appellee,  and  are  not  advised  upon  what  ground  the  case 
was  decided  below.  We  presume,  however,  that  the  decision 
was  not  placed  upon  the  ground  that  the  bank  had  lost  her 
lien  upon  the  real  estate  in  consequence  of  the  afiairs  of  the 
Insurance  company  having  been  placed  in  the  hands  of  a 
receiver,  and  that  she  was  only  entitled  to  a  pro  rata  share  of 
the  assets.  The  statute  provides  that,  ^'all  final  judgments 
in  the  Supreme  and  Circuit  Courts,  and  Courts  of  Common 
Pleas,  for  the  recovery  of  money  or  costs,  shall  be  a  lien  upon 
real  estate  and  chattels  real  liable  to  execution  in  the  county 
where  the  judgment  is  rendered,  for  the  space  of  ten  years 
after  the  rendition  thereof,''  &c.  2  G.  &  H.  p.  264.-  On  gen- 
eral legal  principles,  the  lien  thus  created  by  the  statute  can 
not  be  destroyed  by  the  insolvency  of  a  corporation  against 
which  a  judgment  may  be  rendered,  and  the  placing  of  her 
affairs  in  the  hands  of  a  receiver;  and  we  are  not  advised  of 
any  statute  having  that  effect.  2  Story's  Eq^  §§  829,  830 ; 
Hubbard  v.  Guilds  2  Duer.  68&. 

Although  the  lien  of  the  appellant  was  in  no  manner  im- 
paired by  the  appointment  of  the  receiver,  still  we  do  not 
think  any  error  was  committed  in  the  ruling  of  the  Court 
below. 

We  do  not  see  any  sufficient  reason  for  the  appellant's  ap- 
plication to  the  Court  for  the  payment  of  her  judgment  out 
of  the  funds  in  the  hands  of  the  receiver.  For  aught  that 
appears  the  appellant  could,  and  yet  can,  enforce  her  claim, 
and  avail  herself  of  the  benefit  of  her  lien,  in  the  ordinary 
mode,  by  execution,  levy  and  sale  of  the  property  on  which 
her  judgment  is  a  lien.    The  appointment  of  a  receiver  does 
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not  prevent  such  levy  and  sale.  Albany  City  Bank  v.  Scher* 
merhomy  9  Paige  872;  Edwards  on  Eeceivers,  146,  Such 
levj  aod  sale  in  no  manner  interferes  with  the  possession  of 
the  receiver;  and  if  the  purchaser  would  have  to  apply  to  the 
Court  hy  which  the  receiver  was  appointed  for  possession, 
the  Court  would  award  it,  the  judgment  lien  being  the  oldest. 
Case  in  9  Paige,  supra;  OkiOj  ^c.  Co.  v.  Fitchy  20  Ind.  498. 

If  the  funds  in  the  hands  of  the  receiver  had  arisen  from  a 
Bale  of  the  land  on  which  the  appellant's  judgment  was  a  lien, 
a  different  questiou  would  have  been  presented ;  but  such  does 
not  appear  to  have  been  the  case« 

As  the  appellant  can  avail  herself  of  the  process  of  execu- 
tion and  thereby  enforce  her  lien,  and  as  the  funds  in  ques- 
tion have  not  arisen  from  the  sale  of  the  property  on  which 
her  lien  exists,  we  see  no  good  reason  why  those  funds  should 
be  applied  first  to  the  payment  of  the  judgment. 

Per  Curiam. — ^The  judgment  below  is  affirmed,  with  costs. 

S.  ^  H.  Crawford^  for  the  appellant 


m^m 


DuKBOR  et  al.  v.  Ejslley's  Administrator. 

Pleading — Set  off. — As  to  the  requisites  of  an  answer  by  way  of 
set  off,  under  section  58,  2  O.  &  H.  89,  see  the  opinion  herein. 

APPEAL  from  the  Clinton  Circuit  Court 

Hanna,  J. — Suit  by  MUlery  assignee,  on  a  note  and  mort^ 
gage.  Answer,  by  way  of  set  off,  that  said  note  and  mort- 
gage were  executed  by  Durhon  to  one  Kelley,  the  assignor  of 
said  Miller;  that  afterwards,  John  W.  Blake^  Isaac  D.  Arm'* 
strong  and  said  Kdley  executed  a  joint  note  to  one  Clark^  who 
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assigned  the  same  to  said  DurhoTij  before  said  Durban  had 
any  notice  of  the  assignment  by  KeUey  to  plaintiff  of  the 
instruments  sued  on ;  that  said  Blake  and  Armstrong  were,  at 
the  time  said  Durban  acquired  title  to  said  note,  and  still  con- 
tinued to  be,  wholly  insolvent;  nor  did  they,  during  any  part 
of  said  time,  own  jointly  any  property  subject  to  execution. 
Offer  to  set  off,  &c. 

To  this  a  demurrer  was  sustained.  This  ruling  presents 
the  only  point  in  the  case. 

It  will  be  perceived  that  there  is  no  averment  that  said 
Kdley  was  the  principal  in  said  note.  Indeed,  so  far  as  the 
note  shows,  the  makers  were  all  equally  liable.  This  does 
not  make  a  case  within  section  68  of  the  code.  It  has  been 
held  that  mutuality,  as  a  law  of  set  off,  still  prevails,  except 
as  otherwise  provided  by  the  code.  Knaur  v.  Dicky  14  Ind« 
20;  Blankenship  v.  Itogera,  10  id.  883.  The  demurrer  was 
correctly  sustained. 

Per  Curiam, — ^The  judgment  is  aflSrmed,  with  five  per  cent 
damages,  and  costs. 

B.  P.  Davidson^  for  the  appellant. 

S.  C.  WiUsonj  and  Claybaugh  ^  Simms^  for  the  appellee. 


28    1H4 

]^LJ^  JONBS  V.  DrvBR. 

Blander. — To  say  of  s  physician  that,  "in  my  opinion  the  bitters 
that  A  fixed  for  B  were  the  cause  of  his  death,"  is  not  actionable 
per  se,  and  such  words  do  not,  in  their  usual  sense,  import  a  charge 
of  murder. 

Sake. — ^But  the  words,  pleaded  with  a.  proper  oolloquium,  that  "ihe 
bitters  that  Dr,  Diver  gave  to  Jahn  Smith  caused  his  death;  there 
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yrwB  poison  enoagb  in  them  to  kill  ten  men/'  are  actionable  per  <e, 
because  they  imply  a  charge  of  gross  miscondact  and  complete  un- 
fitness of  the  physician  to  be  employed  in  his  profession.  Where 
words  spoken  of  a  professional  man  only  impute  ignorance  or  want 
of  skill  in  a  particular  case,  they  are  actionable  only  where  they 
cause  special  damage. 

APPEAL  from  the  Tipton  Circuit  Court. 

Pbbkins,  J. — John  C.  Diver  sued  Matthew  M.  Jones  for 
slander. 

The  complaint  contained  two  paragraphs.  The  first  averred 
that  the  defendant  said  of  the  plaintiff,  "in  my  opinion  the 
bitters  that  Diver  fixed  for  Smith  were  the  cause  of  his  death ; '' 
and  the  paragraph  averred  that  Jones  used  the  words  in  a 
criminal  sense,  intending  to  charge  Diver  thereby  with  the 
murder  of  Smithy  and  that  so  the  hearers  understood,  &c. 

The  words  do  not,  in  their  usual  sense,  import  a  charge  of 
murder;  and  there  is  no  colloquium  showing  that  they  were 
nsed  in  a  conversation  about  Smith  as  having  been  murdered, 
&c.,  so  as  to  give  the  words  a  particular  signification  as  used 
in  the  given  case.  There  should  have  been,  to  render  the 
paragraph  valid  as  charging  slander^per  S€,  of  an  individual, 
simply  as  such.  The  paragraph  was  bad  upon  demurrer. 
Dodge  v.  Lacey,  2  Ind.  212 ;  Stucker  v.  DaviSy  8  Blackf.  414. 
The  second  paragraph  of  the  complaint  averred  that  the 
plaintiff,  Diver^  was  a  practicing  physician,  living  upon  his 
professional  earnings;  that  as  such,  he  attended  upon  and 
administered  to  Smithy  a  sick  patient;  that  he  gave  him  a 
liquid  preparation,  as  medicine ;  that  he  die^l  under  the  at- 
tendance; and  that,  maliciously,  &c.,  speaking  of  such  attend- 
ance, medicine  and  death,  Jones,  the  defendant,  in  the  pres- 
ence, &c,,  to  injure,  Ac,  said  "the  bitters  that  Dr.  Diver  gave 
to  John  Smith  caused  his  death.  There  was  poison  enough 
in  them  to  kill  t^u  men."  The  paragraph  averred  special 
damage  in  the  loss  of  practice,  but  did  not  specify  particulars. 
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This  paragraph  was  good  apon  demarrer;  but,  oa  motion, 
the  allegatioDs  as  to  special  damage,  might  have  been  made 
more  certain  by  specification  of  patrons  lost,  &c. 

There  were  issaes  of  fact,  trial  and  judgment  for  plaintiff 
for  250  dollars. 

There  being  one  good  paragraph  in  the  complaint,  it  will 
support  the  judgn^ent.  We  have  said  that  the  second  para- 
g^ph  of  the  complaint  was  sufficienti  It  complains  of  a 
charge  made  against  the  plaintiff  as  a  physician;  made 
against  him  touching  an  act  performed  in  the  practice  of  a 
profession  which  he  follows  for  a  livelihood,  and  for  services 
in  which  he  is  entitled  to  compensation.  The  charge  was 
not  made  upon  a  justifiable  occasion,  as  in  giving  testimony, 
or  information  in  a  proper  case.  And  charges  against  a  pro^ 
fessional  man,  as  such,  calculated  to  destroy  his  business,  may 
be  actionable,  ftt  ae.  Craig  v.  Brown,  5  Blackf^  44  It  was 
held  in  Fast  v.  Brown^  8  John.  Rep.  64,  that  when  words 
used,  only  impute  ignorance  or  want  of  skill  in  a  particular 
case  named,  they  are  actionable  only  when  they  cause  special 
damage;  and  in  the  case  at  bar  special  damage  is  alleged; 
but  it  is  held  in  Lecor  v.  Harris,  18  Barb.  Rep.  426,  that  the 
charge  of  gross  misconduct  professionally  in  a  particular  case 
may  be  actionable  per  se,  as  clearly  implying  an  unfitness  of 
the  malpractitioner  for  general  employment  in  his  profession. 
In  the  case  last  cited,  the  later  authorities  are  collected,  and 
they  support  the  ruling  there  made. 

Words  actionable  per  se  are  not  confined  to  such  as  chaige 
crime  or  whoredom.    Nichols  v.  Gur/j  2  Ind.  82. 

It  is  urged  by  the  appellant  that  the  evidence  does  not 
support  the  judgment;  but  the  evidence  certainly  tends  to 
prove  the  second  paragraph  of  the  complaint,  both  as  to  the 
words  charged,  and  the  circumstances  under  which  they  are 
alleged  to  have  been  used.  Where  such  is  the  fact  in  a  case, 
the  appellate  Court  feels  bound  to  respect  the  finding  of  the 
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jury,  and  the  judgment  of  the  Court  below  as.ta.tbe  question 
of  proof. 

Per  Curiam, — The  judgment  below  is  affirmed,  with  5  per 
cent,  damagea  and  costs. 

N.  B.  lAnsday  and  John  Greeny  for  the  appellant. 

Joseph  jEu  McDonald  and  A.  L»  Moache,  for  the  appellee. 


Thb  Boabd  of  Commissioners  of  Bartholombw  Countt  v. 

Wright. 

• 

PAtrPERs — Countt  Poor. — It  is  not  the  intention  of  the  poor  laws 
of  this  State  to  require  that  all  persons  needing  temporary  relief 
shall  he  remoyed  to  the  eounty  asylum  before  receiving  ii. 

Sake — Statutes  CoirsTRUBD. — It  is  the  obvious  general  purpose  of 
the  poor  laws  of  this  State  to  make  the  mode  of  giving  relief  to 
paupers  a  county  system  and  not  a  township  system,  and  to  make^ 
the  township  trustees  subordinate  to  the  county  commissioners. 

Same. — If  a  claim  for  services  rendered  to  the  poor  of  a  county  or 
township  be  disallowed  by  the  county  board,  in  wholQ  or  in  part, 
the  claimant  may  appeal,  or,  at  his  option,  bring  an  actiou  against 
the  county. 

APPEAL  from  the  Bartholomew  Circuit  Court. 

Hanna,  J. —  Wriffht  sued  the  appdlants  for  medical  services 
rendered  to  two  persons  ^^wbo  were  in,  and  bonm  fide  resi- 
dents of,  Columbus  township,  in  said  county,  and  were  a  tem- 
porary charge  as  paupers  on  said  county  and  township,  and 
were  not  in  the  poor  house  or  jail,  nor  was  there  any  physi- 
cian employed  by  the  county  whose  business  it  was  to  attend 
upon  them,  and  said  services  were  rendered  at  the  request 
and  under  the  employment  of  the  trustee  of  said  township^'' 
Ac. 
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There  was  a  demurrer  overruled  to  this  complaint,  and 
upon  that  raliDg  the  first  point  is  made. 

It  is  not  averred  that  there  was  a  poor  hoase,  or  asjlom, 
in  the  county;  if  it  appears  at  all  from  the  complaint  it  ia 
only  inferentially. 

It  is  not  clear,  therefore,  that,  upon  the  demurrer  to  the 
complaint,  the  question  argued,  and  a  decision  of  which  is 
sought,  is  presented ;  but  as  the  same  question  is  raised  by 
certain  paragraphs  of  the  answer,  we  will  examine  it.  That 
question  is,  whether  a  resident  of  a  township,  who  may  be* 
come  temporarily,  as  in  this  case  by  small  pox,  a  charge  upon 
the  public,  must  be  taken  to,  and  furnished  with  the  needful 
help  by  those  employed  at  the  county  asylum. 

It  has  been  decided,  20  Ind.  250,  that  persons  not  inhabi- 
tants, Ac,  who  may  become  a  temporary  charge  upon  the 
public,  are  so  far  county  paupers,  as  to  be  entitled  to  the 
benefits  of  the  county  asylum,  and  that  the  superintendent  19 
bound  to  receive  them  as  such,  under  section  thirteen^  which 
authorizes  overseers  of  the  poor  to  place  temporary  paupers, 
not  residents  of  the  township,  in  the  asylum. 

It  has  also  been  held  that  an  employment  of  a  physician  to 
attend  upon  the  poor  generally  of  the  county,  dpes  not  make 
it  his  duty  to  attend  upon  a  non -inhabitant  who  may  become 
a  temporary  charge,  and  not  taken  to  the  asylum.  17  Ind. 
343.  Still,  neither  of  these  cases  decides  whether  a  resident 
who  may  become  a  temporary  charge,  must  be  removed  to 
the  asylum,  in  instances  when  it  can  be  done. 

It  is  urged  that  this  is  the  proper  construction  of  the 
whole  statutes  upon  the  subject  of  the  poor,  especially  in  view 
of  questions  of  economy. 

It  is  well  decided  in  the  case  cited  from  17  Ind.  that  the 
general  system  provided  for  extending  relief  to  tbe  poor,  in  a 
county,  has  reference  only  to  the  poor,  resident  in  such  county; 
that  any  relief  extended  to  transient  persons  is  but  exceptional 
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to  such  general  system.  In  view  of  this  it  would,  therefore, 
be  presumed  that  contracts  would  be  made  with  reference  to 
the  persons  who  might  legally  be  placed  by  the  authorities 
in  the  asyluni.  The  record  would  show  who,  and  how  many 
persons,  were  permanently  on  the  books  as  paupers.  As  a  gen- 
eral proposition  it  is  provided  that  those  who  are  permanent 
paupers  shall  be  taken  to  the  asylum  when  one  is  prepared.  If 
temporary  paupers  must  be  placed  in  the  asylum  we  do  not 
well  see  upon  what  basis  a  bidder  would  make  his  calculations 
as  to  tbe  amount  for  which  he  would  be  willing  to  keep  the 
poor  of  the  county,  unless  such  bids  should  be  for  each  per- 
Bon  by  the  day  or  week,  which,  we  believe,  is  not  in  accord* 
ance  with  the  usual  course  pursued. 

We  are,  upon  the  whole,  inclined  to  the  opinion  that  it 
was  not  the  intention  of  the  framers  of  these  statutes  that 
residents,  requiring  mere  temporary  relief,  should  necessa- 
rily be  removed,  before  receiving  the  same,  to  the  asylum. 
To  this  efieet  is  the  intimation  in  The  Board  v.  Wheeldon^  15 
Ind.  148,  and  The  Board  v.  SatmderSy  16  Ind.  406. 

The  question  of  whether  it  would  be  the  duty  of  a  physi- 
cian, employed  by  the  county  to  attend  generally  to  the  pau- 
pers thereof,  or  of  a  township,  to  render  service  to  such  per- 
0ons  as  the  overseer  might  deem  to  be  temporarily  entitled  to 
aid,  is  not  here  involved,  for  it  is  not  averred  that  a  physician 
had  been  so  employed. 

Another  question  is  argued  as  being  raised  by  the  demur* 
rer,  and  that  is,  the  right  of  the  plaintiff  to  sue  the  defend- 
ants for  the  services,  conceding  the  same  to  have  been  ren^ 
dered  under  a  proper  employment  by  the  township  trustee. 
It  is  insisted  that,  as  the  employment  was  by  the  township 
trustee,  and  as  the  township  is  a  corporation  for  which  the 
Unstee  acts,  he  alone,  in  his  official  capacity,  or  the  corpor- 
ation, is  responsible  for  the  employment;  that  whatever 
may  be  said  as  to  the  ultimate  responsibility  of  the  county  is 
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with  reference  to  such  responsibility  to  the  township,  and  not 
to  the  individaal  by  the  latter  employed. 

This  proposition  is  based  upon  the  first  section  of  the  act, 
1  G.  &  H.  493,  which  makes  trustees  of  townships  overseers 
of  the  poor;  the  sixth  section  which  gives  said  overseers  the 
oversight  of  all  poor  persons  in  the  township;  the  nineteenth 
section  which  makes  it  the  duty  of  the  overseers  to  make  a 
return  to  the  county  auditor  of  the  sums  of  money  required 
for  the  poor  of  their  respective  township,  within  fifteen  days 
after  every  such  contract  herein  provided  for  shall  have  been 
made;  and  the  twenty-second  and  twenty-third  sections, 
which  provide  for  annual  settlements  of  each  trustee  with  the 
^county  commissioners. 

The  point  is  pressed  upon  the  nineteenth  section,  in  cou- 
oection  with  the  others,  that,  without  doubt,  the  return  therein 
named  is  in  regard  to  contracts  made  by  oyerseers  for  the 
yearly  keeping  of  paupers  where  no  asylum  exists  in  a  county. 
By  section  seveu^it  is  made  the  duty  of  the  overseers  to  give 
public  notice,  in  aueh  instances,  and  receive  and  act  upon 
sealed  proposals,  to  take  care  of  paupers  resident  in  each 
township* 

But  the  whole  tenor  of  the  act  shows  that  the  system  of 
relief  is  a  county  system,  not  that  of  townships.  The  town- 
ship and  township  officers  are  made  the  subordinate  mediums 
through  which  the  county  acts  for  the  benefit  of  this  unfor- 
tunate class  of  persons.  By  section  four  it  is  said:  "Every 
county  shall  relieve  and  support  all  poor  and  indigent  per- 
sons lawfully  settled  therein.''  By  the  sixth  section,  they  are 
spoken  of  as  a  "county  charge."  By  the  thirty-fifth  section 
the  board  of  county  commissioners  is  authorized  to  levy  a 
tax  for  the  support  of  the  poor.  If  the  township  was  liable 
to  pay  for  the  support  of  the  poor  therein,  in  the  first  in- 
stance, the  authority  should  have  been  given  to  levy  the  tax 
for  that  purpose.    The  county  tax  would  then  be  to  reim- 
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1)orse  to  such  townships  the  sums  so  advanced  and  not  di- 
rectly to  support  the  poor. 

The  next  point  made  is  upon  the  sixth  and  seventh  para- 
graphs of  the  answer,  which  set  up  that,  at  the  March  terra 
of  the  Board  of  Connty  Commissioners,  said  plaintiff  filed 
his  claim  for  these  identical  services,  upon  and  for  which  an 
nTlowanee  was  made  by  said  Board  to  said  plaintiff,  payable 
out  of  the  county  treasury;  that  afterwards,  at  the  June  term 
in  said  year,  the  same  claim  for  the  same  services  was  again 
filed  before  the  said  Board,  and  an  allowance  refused,  because 
it  had  been  passed  upon  as  aforesaid  at  the  preceding  term; 
that  plaintiff  then  instituted  this  suit  thereon  in  the  Circuit 
Court,  said  allowance  still  standing,  &c. 

These  paragraphs  show  that  the  Board  did  -not  allow  the 
full  amount  of  the  account  or  claim  presented,  which,  we 
suppose,  accountA  for  its  subsequent  presentation  again.  The 
answer  is  in  substance  a  former  recovery.  Are  the  proceed- 
ings of  a  county  board  of  6uch  a  character  that  they  can,  in 
this  instance,  be  set  up  as  a  defence? 

It  has  been  repeatedly  held  by  this  Court  that  the  board 
of  county  commissioners,  under  organizations  similar  to  that 
which  now  exists,  and  with  substantially  the  duties  now  de- 
volved upon  such  tribunals,  were  and  are  inferior  courts  of 
record — judicial  tribunals  for  certain  purposes.  The  organiza- 
tion and  duties  are  purely  statutory.  R.  Stat.  1831,  p.  181 ;  B. 
Stat.  188«,  p.  151;  R.  Stat.  1848,  p.  188;  1  G.  4;  H.  247;  The 
State  v.  Conner^  6  Blkf.  826;  id.  462;  Bhode  v.  Davis,  2  Ind. 
63 ;  The  Boardy  ^c.y  v.  Cutler ^  7  id,  6 ;  Rosenthal  v.  The  Madi- 
soriy  ^c.j  10  Ind.  361.  From  these  adjudications,  in  reference 
to  the  acts  of  the  Board  under  the  statutes  cited,  and  that 
of  Gaston  v.  The  Board,  ^c,  as  to  the  conclusiveness  of  such 
acts,  the  argument  is  based  that  an  allowance,  or  passing 
upon  a  claim,  can  not,  in  subsequent  proceeding,  be  thus 
ignored.     Whatever  force  exists  in  the  arguments,  as  applied 
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to  the  acts  of  this  tribuna],  we  need  not  determine,  it  appears 
to  us,  in  view  of  section  ten  of  an  act  to  authorize  and  limit 
allowances  by  courts  and  boards,  1  Q.  4  H.  64,  which  pro- 
vides for  appeals,  &c.,  and:  <*If  a  claim  be  disallowed  in 
whole  or  in  part,  the  claimant  may  appeal;  or,  at  his  option, 
bring  an  action  against  the  eounty/' 

Per  Curiam. — ^The  judgment  is  affirmed,  with  S  per  cent, 
damages,  and  costs. 

Francis  T.  Hordy  for  the  appellant. 

N.  T.  jSauserj  for  the  appellee. 


^♦4 


Grexn  v.  The  Citt  of  Indianapolis. 

Pliading. — In  an  action  to  recoyer  the  penalty  for  the  yiolation  of  a 
by-law  or  ordinance  of  a  city,  a  copy  of  the  by-law  or  ordinance 
shoald  be  made  a  part  of  the  complaint  and  filed  with  it. 

APPEAL  from  the  Marion  Common  Pleas. 
Perkins,  J. — A  complaint  as  follows  was  filed  before  the 
mayor  of  Indianapolis: 

"State  op  Indiana,  Marion  County,  ss: 

"  The  City  of  Indianapolis^  pit.,  ^  Before  John  Caven,  mayor 

V.  >     of  the  city  of   Indian' 

"  Molly  Green,  deft.    * .      j      apoli^. 

"  The  City  of  Indianapolis  complains  of  Molly  Green,  late 

of  said  city,  and  says  that  said  Molly  Green,  on  the  27th  day 

of  June,  1863,  at  the  city  and  county  aforesaid,  did  then  and 

there  violate  section  nine  of  an  ordinance  of  said  city  passed  by 

the  coqimon  council  thereof,  on  the  4th  day  of  May,  1859,  a 

copy  of  which  is  herewith  filed.    The  said  defendant  did  un- 
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lawfully  keep  a  house  of  ill-fame  and  prostitution  in  said 
city  of  Indianapolis,  county  of  Marionf  State  of  Indiana^ 
wherefore  the- plaintiff  demands  judgment  for  50  dollars. 

«R.  J.  Ryan,  City  Attorney." 

The  complaint  was  verified. 

Neither  the  by-law,  (the  ordinance  on  which  the  suit  was 
based)  nor  any  section  of  it,  nor  a  copy  of  either,  was  filed 
with  the  complaint,  or  any  where  appears  in  the  record.  The 
complaint  is  fatally  defective  for  this  reason.  5  Blackf.  236, 
8  Ind.  130, 16  Ind.  273.  Ang.  and  Ames  on  Corp.,  7th  ed., 
p.  21 ;  and  also  §  366.  In  Stuyvesant  v.  The  Mayor ^  (J'c,  of 
New  York,  7  Cowen,  on  page  608,  the  Court  say  of  the  de- 
claration in  that  case  that  it  conforms  in  every  respect  to  the 
rule  laid  down  by  Kyd,  in  his  treatise  on  the-  few  of  corpo- 
ration. (2  Eyd  on  Corp.  167.)  "In  an  action* of  debt  for 
for  the  penalty  of  a  by-law,  the  time  when  it  was  made,  the 
parties  by  whom  it  was  made,  their  authority  to  make  it,  the 
by-law  itself,,  and  the  breach  of  it  by  the  defendant  must  be 
set  forth,  that  the  Court  may  judge  both  whether  the  by-law 
be  good,  and  whether  the  defendant  be  a  proper  object  of  the 
action."  {Vide  Hut.  5,  Hob.  211,  1  Str.  539,  Brownl.  & 
Gouldsb.  177.) 

In  this  State,  where  municipal  corporations  are  organized 
onder  the  general  law,  the  Court  would  take  judicial 
notice  of  their  powers  to  enact  by-laws,  but  not  of  the  fact 
that  any  given  one  had  been  enacted.  As  the  by-law  or  ordi- 
nance in  question,  then,  is  not  in  the  record,  and  the  Court 
does  not  take  judicial  notice  of  such  corporate  acts,  we  can 
not  pass  npon  its  legal  construction  or  validity.  Indeed,  we 
do  not  know  that  any  such  exists. 

A  public  statute  need  not  be  set  out  in  pleading,  nor,  in 
this  State,  need  a  private  act  of  the  legislature,  2  G.  &  H.  p 
109.    But  statutes  of  other  States,  relied  upon  must  be  set 
Vol.  XXIL— 13. 
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out  by  copy,  and  so  must  by-laws  of  corporations,  for  they 
are  not  statutes  of  the  State. 

If  there  was  no  appeal  from  the  judgment  of  the  mayor  in 
these  cases,  it  might  well  be  that  by-laws  should  not  be  set 
out,  but  should  be  judicially  noticed  by  the  mayor;  but  as 
appeals  are  allowed  to  the  State  •courts,  the  acts  of  the  corpo- 
ration relied  on  as  foundations  of  suits  or  defences  must  be 
set  out  in  the  pleadings,  and  proved  on  trials  to  bring  them 
before  appellate  courts. 

The  record  before  us  diows  no  cause  of  action.  It  is  as 
important  that  a  by-law  sued  on  be  set  out,  as  it  is  that  a 
written  instrument  should  be. 

Per  Curiam. — The  judgment  below  is  reversed,  with  costs. 
Oause  remanded,  Ac. 

X  N.  SweetsBTj  for  the  appellant. 

i2.  J.  Byaji,  and  J.  C.  Bufkirij  for  the  appellee. 
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Depositions — ^Practick. — Where  the  certificate  to  a  deposition  states 
that  the  deponent  <<  was  sworn  to  testify  the  whole  truth  of  his 
knowledge  touching  the  matters  in  controyersy  in  the  cause,"  it 
should  be  held  to  be  an  immaterial  deviation  from  the  exact  re- 
qnirements  of  the  statute  in  such  cases. 

APPEAL  from  the  Henry  Circuit  Court. 

Davison. — ^This  was  an  action  by  Swain  against  Welbom 
for  work  and  labor;  for  money  paid,  laid  out  and  expended; 
for  goods  sold  and  delivered ;  for  money  loaned,  and  for  money 
due  ujpoa  an  account  stated,  &c. 
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Defendant  answered  by  a  denial*  Verdict  for  the  plaintiff, 
upon  which  the  Court,  having  refused  a  new  trial,  rendered 
judgment. 

There  is  a  bill  of  exceptions  which  shows  that  defendant 
moved  to  suppress  the  deposition  of  Thomas  Lewis  on  the 
ground  that  the  officer  before  whom  it  was  taken  does  not 
state,  in  his  certificate,  that  the  witness  was  sworn  to  '^  testify 
the  truth,  the  whole  truth  and  nothing  but  the  truth,"  nor 
that  he  was  sworn  ^^  according  to  law*''  The  certificate^ 
however,  does  state  that,  ^^  witness  was  sworn  to  testify  the 
whole  truth  of  his  knowledge  touching  the  matters  in  con- 
troversy in  the  cause  aforesaid." 

There  is  a  provision  of  the  statute  which  says:  ^^An  un- 
important deviation  from  any  directions  relative  to  the  taking 
of  depositions,  shall  not  cause  any  deposition  to  be  excluded 
where  no  substantial  prejudice  would  be  done  to  the  opposite 
party."    2  R.  S.  p.  180,  §  272. 

We  think  this  provision  applies  to  the  case  before  us.  The 
witness  was  sworn  to  testify  "the  whole  truth"  within  his 
knowledge  "touching  the  matters  in  controversy  in  the 
cause."  This,  it  seems  to  us,  was  substantially  a  swearing 
"  according  to  law;"  id.  p.  176,  §  258;  and  may  be  regarded 
"an  unimportant  deviation"  from  the  literal  requirements 
of  the  statute ;  nor  does  it  appear  that,  by  such  deviation,  the 
defendant  was  in  any  degree  prejudiced.  There  being  no 
other  point  made  by  the  appellant  in  his  brief,  the  judgment 
mast  be  affirmed. 

Per  Ouriarru — ^The  judgment  is  affirmed,  with  5  per  cent 
damages,  and  costs. 

James  Brown  and  Jl  B.  JmUan^  for  the  appellant 

MdUtt  ^  MarHndale,  for  the  appellees. 
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Limitations. — ^In  tn  tction  upon  ft  written  promise  to  pay  a  specified 
sum  of  money,  whicK  is  commenced  more  than  twenty  years  after 
the  maturity  of  the  promise,  the  plea  of  the  statute  of  limitations 
IS  a  good  bar,  and  the  mere  fact  that  payments  were  made  and 
indorsed  upon  the  written  contract  within  twenty  years  prior  to  the 
commencement  of  the  action  would  not  remoye  the  bar,  unless  a 
new  promise,  which  might  be  inferred  from  the  payments,  were  spe- 
cially pleaded  by  way  of  replication ;  because  otherwise  the  eridbnce 
of  such  payments  wovld  not  be  admissible  under  the  issues. 

APPEAL  from  the  Vermillion  Circuit  Court. 

Davison,  J. — ^The  appellee,  who  was  the  plaintiff,  sued  the 
appellants,  who  were,  in  the  year  1840,  partners  in  business, 
under  the  name  of  ^^McCuUoch  ^  Conkey^^  upon  a  promis- 
sory note  for  the  payment  of  192  dollars  and  28  cents.  The 
note  bears  date  December  11th,  1840,  was  payable  to  one  Egbert 
Hawexfy,  who  assigned  it  to  the  plaintiff.  The  following  is  a 
Qopy.  of  the  note,,  and  o£  indorsements  of  payment : 

«  ♦192.23.  Clinton,  December  11th,  1840. 

"  Due  E:  Hawey  or  order  192  dollars  and  23  cents,  value 
received.  McCulloch  &  Cokkbt."' 

Indorsements: ^Received  February  6,  1841,  50  dollars;  re- 
ceived March  12, 1841,  50  dollars;  received  June  22, 1841,  31 
dollars;  received  March  8,  1848,  27  dollars."  This  suit  was 
commenced  January  18, 1863. 

The  defendants  answered  severally.  Their  respective  an- 
swers are  similar  in  form  and  effect,  and  contain:  1.  A 
denial.  2.  They  respectively  allege  that  the  plaintiff's  cause 
of  action  did  not  accrue- within  twenty  years  next  before  the 
commeacement  of  this  suit,  wherefore,  &c.  To  the  second  para- 
graphs o^  the  answers  the  plaintiff  replied:  1*  By  a  denial; 
and  2.  That  the  cause  of  action  did  accrue  with  twenty  years 
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next  before,  &c.  The  Court  tried  the  iasues  and  found  for 
the  plaintiff  120  dollars.  Motion  for  a  new  trial  denied  and 
judgment 

The  evidence  is  upon  the  record.  It  proves  that  the  note 
was  given  by  the  defendants  as  partners,  but  that  they  dis- 
solved their  partnership  in  the  year  1842 ;  and,  in  relation  to 
the  payments  indorsed  on  the  note,  the  plaintiff  produced 
the  deposition  of  Hawey^  the  payee.  He  testified  thus:  ^^  A 
part  of  said  note  has  been  paid.  Each  payment,  at  the  time 
it  was  made,  was  indorsed  on  the  note  as  follows :  February 
6th,  1841,  50  dollars;  March  12th,  1841,  50  dollars;  June22(ij 
1841,  81  dollars ;  March  8th,  1843,  27  dollars.  The  several 
sums  so  paid  and  indorsed  were  paid  to  me  personally,  and 
indorsed  on  the  note  in  my  presence.  The  two  first  and  the 
last  indorsements  were  made  by  one  or  other  of  the  defend- 
ants, I  doo't  remember  precisely  which ;  but  they  were  made 
at  the  time  they  respectively  bear  date.  The  otiier  indorse- 
ment is  in  my  hand  writing.''  This  was,  in  substance,  all  the 
evidence  given  in  the  cause.  Was  it  sufiicient  to  sustain  the 
finding  ? 

The  suit,  as  we  have  seen,  wad  upon  a  note  due  at  date ; 
upon  an  original  promise  in  writing  to  pay  a  specified  sum  of 
money.  The  answer  sets  up,  in  effect,  that  the  action  upon 
the  promise  eued  on  did  not  accrne  within  twenty  years  next 
before  the  commencement  of  the  suit.  Beply  that  it  was 
commenced  within  that  period.  Kow  it  is  very  clear  that, 
under  the  issues  thus  formed,  the  plaintiff  was  not,  in  view 
of  the  evidence,  entitled  to  recovery  because  it  proves  that 
the  promise  relied  on  in  the  complaint  was  made  December 
Ilth,  1840,  and  the  result  is  the  evidence,  when  applied  to  the 
issues,  at  once  shows  that  the  action  is  barred  by  the  statute 
of  limitations.  The  evidence,  it  is  true,  shows  a  payment,  on 
the  8th  of  Marchy  1848,  from  which  a  new  promise  may  be 
inferred,  and  which  would  save  the  plaintiff's  claim  from  the 
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operation  of  the  statute;  but  of  this  he  coold  not  have  avail- 
ed himself  otherwise  than  by  a  replication  setting  up,  spe- 
ciallyy  such  new  promise  within  the  period  limited.  2  Green- 
leaf's  Ev.^  §  440.  But  the  evidence  is  said  to  be  defective 
upon  another  ground.  It  proves  that  when  the  last  payment 
was  made  the  defendants  had  dissolved  their  pamership ;  that 
that  payment  was  by  one  of  the  defendants,  but  fails  to  desig* 
nate  the  one  who  made  it;  hence  it  is  insisted  that  no  recov- 
ery can  be  had  against  the  defendants,  or  either  of  them. 
This  position  seems  to  be  correct.  In  Van  Keuren  v.  Parme^ 
leCj  2  Comst.  528,  it  was  decided  ^^  that  one  of  two  partners 
has  no  authority,  after  a  dissolution  of  the  partnership,  to 
revive  a  debt  against  his  associate  by  a  new  promise,  either 
express  or  implied,  from  partial  payment.''  See,  also,  Pierce 
Y.  Toby,  5  Metcalf,  168;  Barger  v.  Dunoiny  22  Barb.  68; 
Kirk  V.  ^att,  2  Ind.  822.  Here  the  finding  against  both  de- 
fendants was  plainly  unsupported  by  the  evidence,  nor  was 
either  liable,  because,  as  to  which  one  made  the  pajrment, 
there  was  no  proof. 

Per  Curiam. — The  judgment  below  is  reversed,  with  costs. 
Cause  remanded,  &c. 

8.  F.  ^  D.  H.  Maxwdlj  and  McDonald  ^  Porter,  for  the  ap- 
pellants. 


m^ 


^  ^  The  Indiana  and  Illinois  B.  B.  Co.  et  ai.  v.  Williams. 

JuEiSDiCTiON — Common  Plbas. — The  Court  of  Common  Pleas  has 
no  jurisdiction  to  enjoin  the  execution  of  process  iasned  out  of  the 
Circuit  Court.  It  would  seem  that  the  statute,  properly  oonstrned, 
requires  that  the  Cironit  Court  and  the  Court  of  Common  Pleas 
shall  respectively  enjoin,  control  and  litigate  with  reference  to  their 
own  process. 
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APPEAL  firom  the  Hendricks  Common  Pleas. 

Davison,  J. — Complaint  for  an  injunction.  The  appellee 
was  the  plaintiff  below,  and  the  appellants  were  the  defend- 
ants.   It  is  alleged  that  the  railway  company,  on  March  5th, 

1860,  recovered  a  judgment  in  the  Hendricks  Circuit  Court 
against  WiUiams  for  187  dollars  and  71  cents,  which  judg- 
ment was  upon  an  obligation  on  which  Williams  was  surety, 
for  one  EUsha  Honiady^  who  was  the  principal  debtor  to  the 
company;  that  defendant,  J^rdeUy  being  Homady*s  agent, 
and  having  in  hands  means  of  Homady^s  sufficient  to  pay  the 
judgment  for  and  in  his  Homady's  behalf,  become  replevin 
bail  for  the  stay  of  execution  on  the  judgmept,  and  under- 
took to  pay  the  same;  that  on  September  25th,  1860,  execution 
was  issued  on  said  judgment,  which  was  placed  in  the  hands 
of  defendant,  NicholSy  the  sheriff,  who  levied  on  certain  per- 
sonal property — describing  it — ^which  was  given  up  by  Jorden 
to  satisfy  the  execution;  that  the  sheriff  took  a  bond  for  the 

^  delivery  of  the  property  so  levied  on,  and  advertised  the  same 
for  sale,  and  afterwards  the  sale  was  postponed  by  agreement 
between  Jorden  and  one  Clarke  the  president  of  the  company, 
without  the  knowledge  of  WUliamSj  and  the  execution  was, 
by  the  order  of  said  Clarkj  returned;  that  on  the  26th  of  June^ 

1861,  a  venditioni  eocponas  was  issued,  commanding  the  sheriff 
to  sell  the  property  levied  on,  ^^  which  vendi  is  now  in  his 
hands,  and  which  he  has  now  levied  on  the  real  estate  of 
WmiamSy  and  advertised  the  same  to  be  sold  on  the  1st  of 
OetobeTj  1862,"  without  first  selling  the  personal  property 
given  up  on  the  first  execution,  which  property  so  given  up 
was  amply  sufficient  to  satisfy  said  execution  and  all  costs,  &c. 
And  the  plaintiff  files  herewith  a  transcript  of  the  several  exe- 
CQtions  referred  to,  and  prays  that  the  sheriff  be  enjoined  from 
selling  said  real  estate,  and  that  he  be  ordered  to  sell  the 
personal  property,  &c. 

Defendants  demurred  to  the  complaint,  but  the  demurrer 
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was  overruled  and  they  excepted.  Proper  issues  having  been 
made,  the  cause  was  submitted  to  the  Court,  who  found  for 
the  plaintiff,  and,  having  refused  a  new  trial,  adjudged  that 
the  railway  company  and  the  sheriff,  Nichols^  be  perpetually 
enjoined  from  collecting  the  judgment  of  WiUiamSy  the  plain- 
tiff, and  that  he  recover  his  costs,  &c. 

The  judgment,  which  the  complaint  describes,  was  ren- 
dered in  the  Hendricks  Circuit  Court,  and  hence  it  is  insisted 
that  the  Common  Pleas  had  no  power  to  enjoin  or  otherwise 
control  the  process  of  that  Court.  Anterior  te  the  revision 
of  1852  the  jurisdiction,  in  cases  of  this  sort,  was  vested  in 
the  Court  of  equity.  But  the  statutes  now  in  force  abolish 
all  distinction  between  actions  at  law  and  suits  in  equity,  and 
in  reference  to  proceedings  for  injunctions,  «nact  that  injunc- 
tions may  be  granted  by  the  Circuit  Oourt  and  Court  of 
Common  Pleas  in  their  respective  counties.  2  R.  8.,  G.  &  H., 
pp.  23,  131,  §§  1, 136.  This  provision  simply  confers  juris- 
diction; but  does  not,  even  impliedly,  allow  one  of  these 
Courts  to  enjoin  the  proceedings  or  process  of  the  other. 
Kor  does  it  seem  consistent  with  any  correct  rule  of  procedure 
that  a  party,  who  has  instituted  an  action,  recovered  a  judg- 
ment and  obtained  final  process  in  one  Court,  should  be  com- 
pelled to  litigate  matters  connected  therewith  before  a  dif- 
ferent tribunal.  In  New  York  it  has  been  expressly  decided, 
under  statutory  provisions,  in  effect  the  same  as  those  to  which 
we  have  refered,  that  ^^  no  Court  of  that  State  can  rightfully 
enjoin  a  party  from  proceeding  in  a  suit  in  another  Court  of 
the  same  State,  having  equal  power  to  grant  the  relief  sought 
by  the  complaint  on  which  such  injunction  is  asked."  Orant 
V.  Quicky  5  Sandf.  612 ;  Bennett  v.  LeRoy,  5  Abbott  Pr.  B.  65. 
The  principle  involved  in  these  decisions  seems  to  apply  to 
the  case  before  us.  Indeed,  there  is  no  legal  propriety  in 
allowing  the  Common  Pleas,  a  Court  of  inferior  jurisdiction, 
to  enjoin  and  adjudicate  upon  the  validity  of  proeess  issued 


MAT  TERM,  1864.  201 


Sidener  «.  Essex  et  al. 


from  the  Circuit  Court.  And  the  statute,  properly  construed, 
in  our  judgment,  intends  that  each  of  these  Oourts  shall  en-> 
join,  control  and  litigate  in  reference  to  its  own  process. 
Id.  §§  186, 137.  Other  points  are  made  and  discussed,  but 
the  Common  Pleas,  having  no  power  to  hear  and«determine 
the  cause,  they  do  not  properly  arise  in  the  record. 

Per  Curiam. — ^The  judgment  is  re  versed,  with  costs.  Cause 
pemanded. 

Nave  ^  WitheroWf  for  the  appellants. 


SmsNER  V.  Essex  et  al. 

Practice. — ^Wbere  the  parties  to  a  case,  by  agreement  on  the  trial, 
refer  to  the  jnry  certain  questions  covering  the  points  they  desire 
to  have  settled,  it  will  not  be  admissible  for  either  party  to  intro- 
duce evidence  upon  the  trial  not  pertinent  to  the  issues  so  presented. 

Highways — ^Measttke  of  Damaqes. — ^Where  land  is  alleged  to  be 
injured  by  the  location  and  opening  of  a  highway  through  it,  the 
measure  of  damages  will  be  the  difference  between  its  market  value 
at  the  lime  with  the  highway,  and  its  market  value  without  the 
highway. 

Highways — ^Practice. — An  order  for  the  location  and  opening  of  a 
highway,  should  specify  the  width  thereof;  but  where  such  a  defect 
exists  in  an  order,  and  does  not  conflict  with  the  rights  of  an  appel* 
lant  in  this  Court,  it  will  not  be  made  the  ground  of  a  reyersal,  but 
the  cause  will  be  remanded  to  the  lower  Court  for  the  correction 
of  its  order  in  that  respect. 

APPEAL  from  the  Bartholomew  Circuit  Court. 
Davisok,  J. — Thomas  Essex  and  others,  to  the  number  of 
cSghteen,  at  the  September  term,  1859,  filed  their  petition  be- 
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fore  the  Board  of  Commissioners  of  Bartholomew  county,  for 
the  location  of  a  pnblic  highway.  The  petition  describes  the 
proposed  highway,  names  the  owners  of  the  land  through 
which  it  will  run,  and  prays  the  appointment  of  viewers,  &c. 
The  board,  in  accordance  with  the  prayer,  appointed  three 
viewers,  who,  at  the  March  term,  1860,  reported  that  they 
had  viewed,  laid  out  and  marked  the  proposed  highway,  and 
that  the  same,  when  opened,  would  be  of  public  utility.  At 
the  last  named  term,  Joseph  D.  Sidener  remonstrated  against 
the  opening  of  the  highway,  alleging,  in  his  remonstrance, 
that  the  same,  if  opened,  will  run  through  his  land,  will 
damage  him  500  dollars,  and  will  not  be  of  public  utility ; 
and,  therefore,  he  prays  the  appointment  of  reviewers.  And 
thereupon  the  board  appointed  three  reviewers,  who,  at  the 
September  term,  1860,  reported  that  the  contemplated  high- 
way, if  established,  will  be  of  public  utility,  and  that  Sidener, 
by  reason  of  its  passage  through  his  land,  will  sustain  dam- 
age to  the  amount  of  25  dollars.  Upon  the  filing  of  this  re- 
port, the  board  made  an  order,  directing  the  proposed  high- 
way to  be  opened  to  the  width  of  thirty  feet,  and  be  kept  in 
repair  as  other  highways — provided  the  petitioners  herein 
shall  pay  Sidener,  the  remonstrant,  25  dollars,  the  damages 
assessed  in  his  favor,  &c.  From  this  decision  Sidener  appealed. 
In  the  Circuit  Court,  the  cause  having  been  referred  to  a 
jury,  the  parties,  by  agreement  in  writing,  submitted,  for  the 
eonsideration  of  the  jury,  the  following:  "1.  Would  the  pro- 
posed highway  be  of  public  utility  ?  2.  K  of  public  utility, 
would  it  be  of  any  damage  to  Sidener;  and,  if  so,  what 
amount?"  To  these  questions  the  jury  responded,  that  "the 
proposed  highway  would  be  of  public  utility,"  and  that  Sid- 
ener would,  if  the  road  was  opened,  be  damaged  25  dollars. 
The  Court  having  refused  a  new  trial,  ordered  that  the  sum 
of  25  dollars,  found  in  favor  of  Sidener  as  damages,  be  paid 
out  of  the  county  treasury,  and  that  the  highway,  as  described 
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in  the  petition,  be  opened  and  kept  in  repair  as  a  public  high* 
way,  &c. 

The  errors  assigned  are  in  substance  as  follows :  1.  The 
Court  erred  in  its  refusal  of  evidence  offered  by  defendant. 
2.  The  verdict  is  unsustained  by  the  evidence.  8.  The  width 
of  the  road  is  not  specified  in  the  order  of  the  Court. 

The  plaintiff,  upon  the  trial,  offered  to  prove  that  the  orig- 
inal petition  was  not  signed  by  twelve  freeholders,  but  the 
Court  refused  the  offer,  and  he  excepted.  There  is  nothing 
in  this  exception.  As  we  have  seen,  the  only  questions  pre* 
sented  by  the  remonstrance,  and  submitted  to  the  jury,  related 
to  the  utility  of  the  road  and  the  question  of  damages.  It 
follows  the  proposed  evidence  was  not  pertinent  to  the  issues, 
and  therefore  inadmissible.    Kemp  v.  Smithy  7  Ind.  471. 

The  plaintiff,  on  his  own  behalf,  testified  that  the  contem- 
plated highway  would  run  through  his  farm  from  east  to 
west  on  the  line  between  two  sections,  and  through  a  lane 
which  is  closed  up  at  each  end;  that  the  portion  of  his  farm 
on  the  north  side  of  the  lane  was  fenced  off  into  fields  run- 
ning north  and  south;  that  in  the  north-west  corner  of  the 
farm  there  is  a  spring  of  unfailing  water  for  stock,  and  that 
he  had  his  fields  so  arranged  that  he  could  turn  his  stock  from 
any  field  into  the  lane,  from  whence  the  stock  could  go  to  the 
water;  that  on  the  south  side  of  the  farm  there  is  a  small 
branch,  but  it  is  always  dry  during  the  dry  seasons  of  the 
year,  and  he  watered  his  etock  on  that  part  of  the  farm  by 
turning  them  into  the  lane;  that  there  was  no  stock  water  on 
the  farm  other  than  the  above;  and  that  he  had  arranged  his 
farm  in  part  for  a  stock  farm,  and  dealt  considerably  in  stock. 
Having  thus  testified,  the  plaintiff  proposed  to  prove  the  dif- 
ference bet\jreen  the  market  value  of  the  farm,  if  any,  as  a 
stock  farm  in  its  present  condition,  and  what  it  would  be 
with  the  proposed  highway  running  through  it.  The  Court 
refused  the  evidence,  but  allowed  ^^  the  plaintiff  to  prove  the 
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difference  in  the  market  value  of  the  farm  as  it  now  is,  and 
what  it  would  be  if  the  highway  was  opened/' 

We  perceive  nothing  in  these  rulings,  of  which  the  plain- 
tiff has  a  right  to  complain.  The  market  value  of  the  farm 
was  its  real  valne ;  and  if,  by  reason  of  the  location  of  the 
highway,  that  value  would  be  diminished,  the  amount  of  such 
diminution  is  the  tvxte  measure  of  damages.  But  the  final 
order  of  the  Court  is  plainly  defective,  because  it  fails  to  spe- 
cify the  width  of  the  road.  Of  this,  however,  the  appellant 
has  no  right  to  complain.  The  defectiveness  of  the  order,  in 
that  respect,  in  no  way  conflicted  with  his  rights;  nor  does  it 
appear  that  such  defect  was  pointed  out  te  the  lower  CoiLrt. 
In  looking  into  the  whole  record  we  perceive  no  error  which 
'  authorizes  a  reversal.  The  judgment  will  therefore  be  af- 
firmed, with  directions  to  the  Circuit  Court  to  correct  its  or- 
der, by  specifying  the  width  of  the  road. 

Per  Curiam. — The  judgment  is  affirmed  accordingly,  and 
remanded  for  the  correction  of  said  order,  with  costs. 

Stansifer  ^  Herodj  for  the  appellant. 


•♦4» 


DbPauw  v.  Thb  City  op  New  Albany  et  al. 

—  Municipal  Taxation — City  of  New  Albany. — Under  the  act  of 
ii6T_474_^  March  11,  1861,  it  is  competent  for  cities,  organized  under  the  gen* 
eral  municipal  law  of  the  State,  to  assess  and  collect  taxes  for  the 
year  1861,  upon  stock  in  any  of  the  free  banks  of  the  State,  located 
in  such  cities,  whether  owned  by  persons  residing  in  such  cities  or 
elsewhere. 
Taxation — Constitutional  Law. — The  right  of  the  State  to  impose 
taxes  upon  the  citizen,  aad  the  duty  of  the  latter  to  pay  the  same. 
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do  not  restjipoB  contract,  but  are  limited  only  by  tbe  fundamental 
law  of  tbe  State. 
S^MX. — ^A  later  law,  embracing  tbe  subject  of  a  former  one,  by  impli- 
cation repeals  the  former  so  far  as  thoy  conflict  with  each  other. 

APPEAL  from  the  Floyd  Circuit  Court. 

Hanna,  J. — It  is  averred,  that  from  January  let,  1861,  hith- 
erto, DePauw  was  the  owner  of  800  shares  io  the  capital 
stock  of  tha  Bank  of  Salem^  a  free  bank,  located  in  New  Al- 
banyy  FVoyd  county,  and  that  he-  was  and  is  a  resident  of 
Washington  eounty;  that  without  authority  of  law,  and 
wrongfully,  the  defendants  caused  said  shares  ef  stock  to  be 
assessed  and  placed  upon  the  tax  duplicate  of  said  city,  for 
municipal  purposes,  for  the  year  1861;  that  the  treasurer 
threatens  to  levy  and  sell,  &c.  A  demurrer  was  sustained  to 
the  complaint.  The  city  was  organized  under  the  act  of 
March  9, 1857.  Acts  1857,  p.  42.  The  city  could  not  have 
levied  this  tax,  in  view  of  the  circumstances,  under  that  act ; 
City  of  Evansmlle  v.  Hally  14  Ind.  27;  ConweU  v.  ConnersvUle^ 
15  id.  160. 

Tbe  question  is,  whether,  after  the  taking  effect  of  the  act 
of  March  11, 1861,  amendatory  thereof,  Acts  1861,  p.  84,.  the 
right  existed  in  the  city  to  assess  this  property  for  that  year. 
The  latter  act  so  amended  the  former,  in  view  of  said  decis* 
ions  of  tbis  Court,  we  suppose,  as  to  authorize  the  taxation 
of  the  stocks  of  free  banks,  insurance  companies,  £e.,  doing 
business  in  such  cities,  whether  the  shaveholder  resides  within 
tbe  city  or  elsewhere.  The  act  declared  that  an  emergency 
existed,  and  that  it  should  take  effect  from  and  after  its  pas- 
sage. It  was  approved  March  11,.  1861.  The  twenty-first 
section,  among  other  things,  provides,  in  reference  to  the  du- 
ties of  the  assessor,  that  he  shall  have  the  same  powers,  and 
be  subject  to  the  same  provisions  of  the  same  law,  as  the  as- 
sessor of  real  and  personal  property  for  State  and  county  pur- 
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po868.''  1.  G.  &  H.  221.  It  is  urged,  that,  aa  this  property 
waa  not,  under  the  circomstances,  taxable  in  the  city  of  New 
Albany  on  the  Ist  of  January^  1861,  a  law  passed  afterwards 
could  not  put  that  burden  upon  it  for  that  year. 

It  appears  to  us  that  exacting  taxes  from  the  citizen  by  the 
governing  power,  and  the  obligation  of  the  citizen  to  re8i)ond 
to  such  exaction,  is  not  founded  in  contract.  Upon  what 
principle,  then,  would  the  citizen  be  exempt  from  responding 
to  a  demand  at  any  given  time  for  such  taxes?  The  legisla- 
tive power  governs  the  question  of  the  amount,  and  the  man* 
ner  in  which  the  citizen  shall  contribute  to  the  public  de- 
mands^ subject  only  to  fundamental  laws.  It  is  apparent  that 
it  was  the  intention  that  the  statute  in  question  should  oper- 
ate in  the  current  year;  if  not,  why  the  necessity  or  use  of 
the  emergency  clause  in  the  act. 

But,  it  is  said,  that  by  the  laws  in  force  up  to  the  11th  of 
March^  1861,  the  assessment  would  be  made  to  the  appellant 
in  the  county  where  he  lived,  and  if,  after  that,  it  could  be 
ntiade  in  the  place  where  the  branch  was  located,  he  would  be 
thus  doubly  taxed.  We  do  not  perceive  there  is  anythingan 
this,  for,  in  view  of  the  constitutional  provision  as  to  taxation, 
we  suppose  the  latest  law,  embracing,  as  it  does  in  its  terms, 
the  subject  of  the  former  law,  by  implication  repeals  that  law 
so  far  as  there  may  be  any  antagonism. 

Per  Curiam* — ^The  judgment  is  affirmed,  with  costs. 

jR.  ^  jET.  Orawfordj  for  the  appellant 

Alexander  Dowling^  for  the  appellees. 
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Contracts — Bond — Express  Companies. — An  action  can  not  be 
maintained  against  the  principal  and  surety  upon  a  bond  given  by 
an  Express  agent  to  secure  the  faithful  discharge  of  his  duties  to 
an  Express  Company  which  carries  on  its  business  in  the  State  of 
Indiana^  without  compliance  with  the  requirements  of  the  law  of 
March  5,  1855,  (1  G.  &  H.  327,)  because,  under  the  provisions 
of  that  law,  the  bi^siness  of  such  company,  so  carried  on  is  illegal. 
The  parties  to  such  bond  are  bound  to  know  the  law,  and  must  be 
presumed  to  know  that  the  requirements  of  the  law  have  not  been 
complied  with  by  the  company  which  were  necessary  to  render  the 
business  legal. 

Contract — Principal  and  Agent. — ^It  seems  that,  if  money  due 
tto  a  principal  on  an  illegal  transaction  be  paid  to  his  agent  for  him 
by  the  party  from  whom  it  is  due,  the  principal  may  recover  it 
from  the  agent,"  for  the  contract  or  obligation  to  pay  the  money  to 
his  principal  is  not  connected  immediately  with  the  illegal  transac- 
tion, but  grows  out  of  the  receipt  of  the  money  by  the  agent  for 
the  use  of  his  principal. 

APPEAL  from  the  Marion  Circuit  Court. 

Perkins,  J. — In  1855,  the  legislature  of  Indiana  enacted: 

That  all  persons,  associations  of  persons,  or  companies, 
asnally  called  Express  Companies,  regularly  engaged,  or  here- 
after to  be  engaged  in  the  business  of  cangring  or  transport- 
ing packages  or  parcels  of  bank  notes,  coin,  merchandise,  or 
other  articles,  over  or  upon  any  of  the  railroads,  rivers,  ca- 
nals, or  other  thoroughfares  in  this  State,  afid  receiving,  or 
agreeing  to  receive,  compensation  for  such  services,  shall  be, 
and  they  are  hereby  declared  common  carriers,  and  shall  be 
subject  to  all  the  liabilities  to  which  common  carriers  are 
snhject  according  to  law. 

Sec.  2.  Such  persons,  associations,  or  companies,  shall  file 
in  the  office  of  the  recorder  of  each  county  in  which  their 
business  is  conducted,  or  where  they  may  have  an  agency  or 
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office,  a  8tat^[nent  ehowing  the  full  same  of  eyery.  such  per- 
son and  member  of  every  such  association  or  company,  and 
also  his  or  her  proper  place  of  residence,  and  the  amount  of 
capital  employed  in  such  business;  and  also  an  agreement 
that  legal  process  served  upon  any  agent  of  said  person  or 
persons,  association,  or  company,  in  such  county,  shall  be 
deemed  and  taken  as  good  service  upon  such  person  or  per- 
sons, association,  or  company;  and  it  shall  be  the  duty,  of  the 
recorder  to  make  a  record  of  the  same,  and  also  to  publish  in 
a  newspaper  of  the  county,  if  there  be  a  newspaper,  or  other- 
wise to  post  up  in  three  of  the  most  public  places  in  the 
county  along  the  proper  route  or  line,  a  full  and  complete  copy 
of  such  statement  and  agreement,  which  shall  be  duly  certified 
by  said  recorder.  Such  statement  shall  be  signed  by  fhe 
persons  and  members  of  such  associations  or  companies,  and 
shall  be  verified'  by  oath  or  affirmation  before  the  same  is 
admitted  to  record.  The  recorder  shall  be  entitled  to  receive 
and  demand  from  the  person  or  persons,  association,  or  com- 
pany, for  the  service  herein  required,  the  sum  of  5  dollars. 
Until  such  notice  be  given  it  shall  not  be  lawful  for  any  per- 
son, association,,  or  company,  to  transact  the  business  named 
in  the  first  section  of  this  act  in  such  county;  and  any  person, 
member  of  any  association,  or  company,  or  any  agent  thereof, 
violating  the  provisions  herein,  contained,  shall  for  every  such^ 
ofi;ence,  be  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  fined  not  less  than  10  nor  more  than  100 
dollars,  in  the  name  of  the  treasurer  of  the  county:.  Pro- 
videdj  That  nothing  contained  in  this  section  shall  be  con- 
strued to  afifect  the  rights  or  privileges  of  persons,  citizens 
of  this  State,  engaged  in  the  ordinary  transportation  of  mer- 
chandise, produce,  or  other  articles,  in  wagons  or  other  con- 
veyances. 

Seo.  3.    Railroad  companies  and  the  owners  and  masters^ 
of  steamboats,  canal  boats,  and  other  vessels,,  shall  not  be 
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exempted  from  the  liabilities  of  common  carriers,  by  the 
operations  of  this  act,  bat  may  be  proceeded  against,  at  the 
option  of  the  claimant,  in  case  of  any  loss  or  damage,  where 
the  railroad,  steamboat,  canal  boat,  or  other  vessel  shall  have 
been  employed  in  the  conveyance  of  the  messenger,  or  other 
agent  of  the  person  or  persons,  associations,  or  companies, 
named  in  the  first  section  of  this  act.    1  G.  &  H.  827. 

In  186D,  the  United  States  Express  Company  appointed 
Henry  W.  Daniels^  of  IndianapoliSy  agent  for  said  company 
at  that  city,  and  took  from  him  a  bond  in  the  penal  sum  of 
2500  dollars,  with  Samuel  P.  Daniels  and  Joshua  M,  W.  Langs- 
dale,  as  his  Bureties,  which  bond  was  conditioned  thus: 

*^  Whereas  the  said  Henry  TF.  Daniels  has  been  appointed 
agent  by  and  for  the  said  Express  company  at  Indianapolis 
aforesaid ;  now,  therefore,  the  condition  of  this  obligation  Is 
such  that  if  the  said  H.  W.  Daniels  shall  well  and  faithfully 
do  and  discharge  the  services,  duties,  and  obligations  as  such 
Express  agent,  and  in  such  manner  that  no  loss  or  damage 
shall  accrue  directly  or  indirectly  to  said  company  by  or  in 
consequence  of  any  act  or  acts,  omission  or  omissions,  failure  or 
laches,  unfaithfulness  or  dishonesty  of  said  H  TT.  Daniels  in 
or  pertaining^to  the  business  of  said  Express  company,  then 
this  obligation  to  be  void,"  &c. 

Daniels  failed  to  pay  over  money  received  for  the  transpor- 
tation of  packages,  &c.,  and  the  Express  company  sued  him 
and  his  sureties  on  his  bond,  to  recover  the  same.  To  this 
suit  the  defendants  answer  thus: 

*'The  defendants  answer  and  say  that  at  the  time  of  the 
execution  of  said  supposed  bond,  and  ever  since,  the  United 
States  Express  Company^  for  whose  sole  use  this  suit  is 
brought,  was  an  association  of  pA^ons  usually  called  an  Ex- 
press company,  and  were  then,  and  ever  since  have  been, 
engaged  in  the  business  of  carrying  and  transporting  packa- 
ges, parcels  of  bank  notes,  coin,  merchandise,  and  other  arti- 
Voh.  XXII.— 14. 
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cles  over  and  upon  the  railroads,  rivers,  and  otlier  thorough- 
fares in  this  State  and  other  States  of  the  Union,  and  receiv- 
ing and  agreeing  to  receive  compensation  for  such  services; 
and  that  the  employment  of  said  Henry  W.  Kaniels,  and  his 
appointment  as  agent  for  said  U,  S.  Express  Company  men- 
tioned in  said  supposed  bond,  was  by  said  supposed  bond 
intended  to  be,  and  in  fact  was,  to  serve  the  said  Express 
xjompany  in  the  business  aforesaid,  to  wit:  in  the  county  of 
MarioUj  in  the  State  of  Indiana.  And  the  defendants  say 
that  all  the  monej's  mentioned  in  the  complaint,  as  having 
been  received^  by  said  Henry  W,  Daniels^  were  received  by 
him  in  the  course  of  his  said  employment  and  agency  in  the 
business  aforesaid  in  said  county. 

''And  the  defendants  further  say  that  the  said  business' 
so  carried  on  by  said  company,  and  so  conducted  and  prose- 
•outed  by  said  company  through  said  agency  and  employment 
of  said  Henry  W.  Daniels^  was  and  is  wholly  unlawful  in  this, 
to-wit:  that  at  no  time  before  the  execution  of  said  supposed 
bond,  nor  at  any  time  since,  and  while  said  Henry  W.  Daniels 
was  engaged  in  the  employment  and  agency  aforesaid,  did 
said  Express  company  file  with  the  recorder  of  said  county, 
in  which  said  agency  Tvas  carried  on  and  in  which  said  com- 
pany had  an  office  all  the  time  aforesaid,  a  statement  showing 
the  full  name  of  every  member  of  said  association  and  com- 
pany, and  the  proper  place  of  residence  of  each  such  mem- 
ber, and  the  amount  of  capital  employed  in  said  business,  and 
also  an  agreement  that  legal  process  served  on  any  agent  of 
said  Express  company  and  association,  in  said  county,  should 
be  deemed  and  taken  as  good  service  upon  said  association 
and  company;  all  which  they  wholly  omitted  to  do  in  man- 
ner and  form  aforesaid,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided;  of  all  which  the  defend- 
ants were  ignorant  till  the  time  of  the  commencement  of  this 
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The  following  was  the  reply : 

"The  plaintiff,  for  reply  to  the  answer  of  the  defendants, 
says  that  the  bond  mentioned  in  the  complaint  was  given  as 
a  guaranty  to  the  plaintiff,  among  other  things,  that  the  de- 
fendant, Henry  TF.,  would  faithfully  account  to  the  plaintiff 
for  all  moneys  that  should  come  into  his  hands  for  the  use  of 
the  plaintiff  in  the  course  of  his  employment  in  said  busi-^ 
ness. 

"And  the  plaintiff  further  says  that  the  several  sums  of 
money  alleged  in  the  complaint  to  have  been  received  by  said 
Henry  W.  Daniels  for  the  use  of  the  plaintiff,  were  received 
by  him  in  the  course  of  his  employment  for  the  use  of  the 
plaintiff',  from  those  persons  for  whom  the  plaintiff  had  car- 
ried packages  of  goods,  merchandise,  paroels  of  bank  notes, 
coin,  and  other  articles  of  value,  as  a  common  carrier;  and 
that  he  has  failed  to  account  for  the  same  as  alleged  in  l^e 
complaint." 

A  demurrer  to  this  reply  was  overruled  and  the  plaintiff 
had  judgment. 

The  bond  sued  on  was  not  taken,  so  far  as  appears,  pur- 
suant to  any  statute;  but  bonds  of  indemnity  for  th^  perform- 
ance of  legal  acts  may  be  good  at  common  law.  See  Byru 
V.  The  State,  20  Ind.  p.  49. 

Was  the  bond  in  question  one  of  that  character?  If,  by 
the  contract  of  agency  between  the  Express  company  and 
DanielSy  he  was  to  perform  for  the  company  only  legal  acts, 
the  bond  to  secure  the  faithful  performance  of  such  acts  was 
a  legal  one. 

If,  on  the  contrary,  the  contract  of  agency  between  the 
parties  mentioned  was  for  the  performance  of  illegal  acts;  as 
if  it  was  agreed  between  them,  at  the  making  of  the  contract^ 
that  they  would  carry  on  the  express  business  without  com* 
plying  with  the  statute,  set  out  in  the  opinion,  and  the  bond 
was  executed  upon  that  contract,  the  bond  was  void  in  its 
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inception.  Says  Story ^  in  his  work  on  Agency,  section  195: 
"Nay,  the  principle  is  carried  farther;  and  if  the  main  object 
for  which  the  agent  is  employed  js  legal,  yet  if,  by  the  terms 
of  the  contract,  and  as  a  part  of  it,  the  agent  is  to  act  in  an 
illegal  character  or  manner  in  another  part  of  the  transaction, 
the  whole  contract  will  be  contaminated  thereby,  and  the 
agent  can  recover  no  compensation  eren  for  his  legal  acts 
under  the  contract.  Neither  can  the  principal  enforce  any 
of  its  obligations.^'  It  is  not  necessary  that  we  should  extend 
the  consequences  of  illegality,  in  this  case,  so  far  as  the  ex- 
tract from  Mr.  Story  carries  it. 

If  there  was  no  such  agreement  as  above  described,  but 
the  bond  was  given  upon  a  contract  of  agency  in  tlie  per- 
formance of  legal  acts  only,  then  the  company  had  no  right 
to  require  the  agent  to  perform  illegal  acts,  and  the  bond 
would  ROt  extend  to  anything  connected  with  such  acts,  be- 
cause they  were  not  covered  by  the  bond.  See  Story  on 
Agency,  §  844,  d  seq. 

The  reply  of  the  plaintiff  in  the  case,  taken  in  connection 
with  the  answer,  shows,  with  reasonable  certainty,  that  all 
the  mone^  received  by  the  agent,  Daniels^  was  received  as 
compensation  for  the  performance  by  him,  for  the  Express 
company,  of  illegal  acts,  viz :  the  transportation  of  packages, 
&c. 

And  the  plaintiff,  to  support  a  right  to  recovery,  falls  back 
upon  this  proposition  of  law,  viz:  that  "if  money  due  to  a 
principal  on  an  illegal  transaction  should  be  paid  over  to  his 
agent  for  him  by  the  party  from  whom  it  is  due,  it  has  been 
held  that  the  principal  may  recover  it  from  the  agent;  for  the 
contract  of  the  agent  to  pay  the  money  to  his  principal  is  not 
immediately  connected  with  the  illegal  transaction;  but  it 
grows  out  of  the  receipt  of  the  money  for  the  use  of  his 
principal.'*  5th  ed.,  Story  on  Agency,  §  847;  See,  also^Chit 
on   Cont.,  9tb  ed.,  p.   620;  Dunlap's  Paley  on  Ag.,  p.  62; 
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Add.  on  Cont,  p.  648;  11  Wheat  258;  11  How.  493;  16  M. 
&  W.  186;  39  Barb.  140;  10  Ind.  109;  4  id.  8;  12  id.  199. 

This  propositioD  of  law  we  admit,  at  least,  Id  cases  where 
the  agent  has  not  been  concerned,  by  the  order  of  the  princi- 
pal,, in  the  execution  of  the  ill^al  tranaaction,  so  far  as  it 
applies  to  the  agent  himself.  It  may  be  that  if  this  suit  had 
been  brought  against  the  agent  himself,  upon  an  implied 
assumpsit  to  pay  over  money  received  to  the  use  of  his  prin- 
cipal, it  would  have  rested  upon  a  principle  free  from  doubt. 
But  this  is  not  such  a  suit.  This  is  a  suit  upon  the  bond  of 
the  agent,  and  against  his  sureties  therein ;  and  the  question  is, 
what  acts  of  the  agent  are  covered  by  that  bond?  If  it  was 
executed  to  cover  illegal  as  well  as  legal  acts,  the  bond  was 
void  ab  initio.  Story  on  Agency,  §  195;  Chit,  on  Cont,  7th 
Am.  ed.,  677  et  S€q.y  and  notes;  Anderson  v.  FatriSj  7  Black£ 
843.  The  bond,  by  its  terms,  embraced  all  acts  in  the  scope  of 
the  Express  business ;  and  it  would  seem  that  all  parties  were 
bound  to  know  the  law,  and  that  the  notice  required  by  stat- 
ute to  render  the  business  legal  had  not  been  given  at  the 
execution  of  the  bond ;  and  if  it  was  then  understood  by  the 
parties  that  the  notice  was  not  to  be  given,  and  the  business 
prosecuted  without,  the  bond  was  illegal,  as  we  have  said,  in 
its  execution.  But,  on  the  other  hand,  if  the  bond  was  exe- 
cuted to  cover  only  legally  conducted  business  transactions, 
then,  the  illegal  acts  participated  in  by  the  agent,  by  the 
direction  of  the  principal,  through  which  the  money  in  ques- 
tion came  to  the  hands  of  the  agent,  were  not  covered  by  the 
bond,  and  the  principal  has  nothing  to  look  to  but  the  indi- 
vidual liability  of  the  agent.  These  transactions  could  not 
be  covered  by  the  bond  in  parts,  and  not  in  parts.  Tli^y 
were  under  the  bonds  as  entireties  or  not  at  all.  We  think 
there  can  be  no  doubt  about  this.  In  any  view  of  the  case, 
therefore,  we  think  no  suit  can  be  maintained  on  the  bond  in 
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question.    See  Dedham  Bank  v.  Chickerinffy  4  Pick.  (Maes.) 
Rep.  314. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.   Cause 
remanded,  &c. 

McDonald  ^  Porter^  and  McDonald  ^  Boachey  for  the  appel- 
lants.^ 

L.  Barbour  and  J.  D.  Bowland^  for  the  appellees.* 

(1)  Connsel  for  the  appellants  argue: 

In   1855,  before  the  ezecntion  of  the  bonds  npon  which  these 
snits  were  brought,  the  legislature  passed  an  act,  yet  in  force,  con- 
cerning Express  companies,  which  provides  that  all  persons,  associa- 
tions of  persons,  or  companies,  usually  called  Express  companies, 
regularly  engaged,  or  thereafter  to  be  engaged  in  the  business  of  car- 
rying or  transporting  packages  or  parcels  of  bank  notes,  coin,  mer- 
chandise, or  other  articles,  over  or  upon  any  of  the  railroads,  &o.,  in 
this  State,  and  receiving  or  agreeing  to  receive  compensation  for  such 
services,  shall  be  and  are  thereby  declared  common  carriers,  A;o.,  and 
shall  file  in  the  recorder's  office  Cf  eaeh  county  in  which  their  busi- 
ness is  conducted,  or  where  they  have  an  agency  or  office,  a  statement 
showing  the  full  name  of  every  such  person  and  member  of  every 
such  association  or  company,  and  also  his  or  her  proper  place  of  resi- 
dence, and  the  amount  of  capital  employed  in  such  business ;  also  an 
agreement  that  legal  process  served  upon  any  agent  of  said  person  or 
persons,  association,  or  company,  in  such  county  shall  be  deemed  and 
taken  as  good  service  upon  such  person  or  persons,  association,  or 
company;  and  it  shall  be  the  duty  of  the  tecorder  to  make  a  record 
of  the  same,  and  also  to  publish,  &c.,  a  full  and  complete  copy;  that 
the  statement  shall  be  signed  by  the  persons  and  members  of  such 
associations  or  companies,  and  verified  by  oath,  &o.;  that  until  such 
nc^ice  shall  be  given  it  ^^ shall  not  he  lawful"  for  any  such  person, 
association,  or  company,  to  ^^ transact  the  busineti^*  above  named;  and 
any  person,  member  of  any  association,  or  company,  or  ^^any  ageml 
thereof"  violating  the  provisions  of  the  act,  shall,  for  every  such 
offence,  be  guilty  of  misdemeanor,  and  upon  conviction  shall  be  fined 
not  less  than  10  nor  more  than  100  dollars.     1  Gav.  &  Hord*s  Stats., 
327. 
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Il  will  be  observed  tbat  besides  the  denunciation  of  a  penalty 
against  the  company  for  doing  business  before  the  filing  and  publica- 
tion of  the  statement  required  by  the  statute,  the  statute  expressly 
makes  the  transaction  of  the  business  itself  unlawful. 

In  this  case  the  Express  company  were  transacting  business  in  di- 
rect violation  and  in  defiance  of  the  statute.  They  had  employed  the 
defendant  DanieU  to  assist  them  in  doing  what  the  law  had  forbidden. 
Their  business  was  to  transport  merchandise,  &c.,  for  hire;  but  they 
had  no  right  to  transport  the  merchandise,  or  receive  the  hire,  until 
they  had  filed  and  published  the  statement  required  by  law.  Either 
was  alike  unlawful.  His  duties  to  secure  performance  of  which  thd 
bond  was  given,  were  strictly  limited  to  those  of  an  Express  agent- 
he  had  none  beside.  No  part  of  these  duties  could  be  lawfully  per- 
formed by  him.  To  employ  him  was  to  increase  the  capacity  of  the 
company  to  do  what  the  law  had  forbidden ;  the  exaction  of  a  bond 
with  surety  was  not  only  designed  to  quicken  his  diligence  in  doing 
this,  but  also  more  certainly  to  secure  the  company  the  rewards  of 
an  illegal  undertaking.  If  it  was  unlawful  for  the  company  to  receive 
hire,  and  Daniels  received  it  as  their  agent,  then  the  parties  being  in 
pari  delicto,  potior  e$t  conditio  defendentis.  Nor  can  the  circumstance 
that  he  gave  a  bond  make  any  difference.  Collins  v.  Blantem,  2 
Wils.  341. 

*  _ 

The  rule  which  governs  this  caSe  is  a  familiar  one.  "  Where  a  con- 
tract or  deed  is  made  for  an  illegal  purpose,  a  defendant  against  whom 
it  is  sought  to  be  enforced  may  show  the  turpitude  of  both  himself 
and  the  plaintiff,  and  a  court  of  justice  will  decline  its  aid  to  enforce 
a  contract  thus  wrongfully  entered  into.  An  unlawful  agreement,  it 
has  been  said,  can  convey  no  rights  in  any  Court  to  either  party ;  and 
will  not  be  enforced  at  law  or  equity  in  favor  of  one  against  the  other 
of  two  persons  equally  culpable."  Broom's  Legal  Max.  578  (margi- 
nal paging.) 

The  rule  is  illustrated  in  the  memorable  words  of  Lord  Mansfield 
in  Salman  v.  Johnson,  Cowp.  343.  "  The  objection,'*  says  he,  "  that 
a  contract  is  immoral  or  illegal  as  between  plaintiff  and  defendant, 
sannds  at  all  times  very  ill  in  the  mouth  of  the  defendant.  It  is  not  for 
liis  sake,  however,  that  the  objection  is  ever  allowed,  but  it  is  founded 
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in  general  principles  of  policy,  which  the  defendant  has  the  advan- 
tage of,  contrary  to  the  real  justice  as  between  him  and  the  plain- 
tiff— by  accident,  if  I  may  so  say,  *  *  *  No  Court  will  lend  its 
aid  to  a  man  who  founds  his  causey  of  action  upon  an  immoral  or  ille- 
gal act.  K  from  the  plaintiff's  own  stating  or  otherwise,  the  cause 
of  action  appear  to  arise  ex  turpi  cau$a^  or  the  transgression  of  a  posi- 
tive law  of  his  country,  there  the  Court  says  he  has  no  right  to  be 
assisted.  It  is  upon  that  ground  that  the  Court  goes,  not  for  the 
sake  of  the  defendant,  but  because  they  will  not  lend  their  aid  to 
such  a  plaintiff.  So,  if  the  plaintiff  and  defendant  were  to  change 
sides,  and  the  defendant  were  to  bring  his  action  against  the  plaintiff, 
the  latter  would  then  have  the  advantage  of  it,  for  where  both  are 
equally  in  fault,  jpoAlor  e$t  conditio  defendenti$J* 

To  apply  this  reasoning  of  Lord  Mansfield  to  the  cases  at  bar,  sup- 
pose Henry  W.  Danieh  had  sued  the  plaintiff  on  these  bonds  for  his 
services,  or  had  sued  on  a  quantum  meruit  for  said  services,  could 
there  be  a  doubt  that  the  illegality  of  the  contract  and  services  would 
have  defeated  his  action? 

In  1  Parsons  on  Cont.  382,  the  author  remarks :  ^'  Where  the  con- 
sideration is  altogether  illegal,  it  is  insufficient  to  sustain  a  promise, 
and  the  agreement  is  wholly  void.  This  is  so  equally,  whether  the 
law  which  is  violated  be  statute  law  or  common  law.  It  has  been  held 
in  England  that  where  a  statute  provided  a  penalty  for  an  act,  with- 
out prohibiting  the  act  in  express  terms,  there  the  penalty  was  the 
only  legal  consequence  of  a  violation  of  the  law,  and  a  contract  which 
implied  or  required  such  violation  was  nevertheless  valid^  But  Lord 
Bolt  denied  the  doctrine,  and  Sir  Jamet  Mansfield  established  a  better 
rule  of  law,  holding  that  where  a  statute  provides  a  penalty  for  an 
act,  this  is  a  prohibition  of  the  act.  We  apprehend  that  this  has 
always  been  the  prevailing  if  not  the  uncontradicted  law  in  this 
country."  A  multitude  of  cases  is  cited,  fully  supporting  the  text. 
Lord  Holt  in  the  case  of  BartUtt  v.  VinoTy  Skin.  322,  says:  ** Every 
contract  made  for  or  about  any  matter  or  thing  which  is  prohibited  or 
made  unlawful  by  any  statute,  is  a  void  contract  though  the  statute 
itself  does  not  mention  that  it  shall  be  so,  but  only  inflicts  a  penalty 
OB  the  offender,  because  a  penalty  implies  a  prohibition,  though  there 
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are  no  proMbitory  words  in  the  statute."  In  tUe  ease  at  bar,  how- 
eyer,  as  we  have  beretofore  sbown,  not  only  are  the  transactions 
declared  penal,  bat  expressly  nnlawfal. 

Tbe  case  of  The  State  v.  The  State  Banky  5  Ind.  353,  is  much  in 
point.  An  act  of  tbe  legislature  bad  provided  tbat  tbe  scbool  com- 
missioner sbould,  on  taking  a  mortgage,  loan  to  tbe  applicant  any 
sum  not  exceeding  balf  tbe  appraised  value  of  tbe  land;  but  a  greater 
amount  tban  300  dollars  sbould  not  be  on  loan  to  any  one  applicant 
at  a  time.  A  mortgage  given  to  secure  a  loan  of  more  tban  300  dol- 
lars to  a  single  applicant  was  beld  to  be  void,  as  being  an  illegal  con« 
tract  in  contravention  of  tbe  statute.  And  tbe  words  of  Lord  Mant- 
field  above  quoted  are  cited  by  tbe  Court  witb  approbation.  Tbe 
words  of  that  statute  are  certainly  not  sterner  tban  tbose  wbicb  pro- 
hibit Express  companies  from  transacting  business  prior  to  a  compli- 
ance with  its  provisions. 

Several  cases  were  cited  by  counsel  for  tbe  plaintiff  to  support  the 
validity  of  tbe  bond;  but  it  is  believed  tbat  a  thoughtful  reading  will 
show  them  to  be  in  our  favor.     We  will  proceed  to  discuss  them. 

The  first  is  Randon  v.  Toby,  11  How.  (U.  S.)  493.  In  a  suit  upon 
notes,  there  was  a  plea  that  the  notes  were  given  for  African  negroes 
imported  into  Texaz  afler  1833;  and  the  argument  in  support  of  it 
was  that  the  notes  were  void,  because  the  introduction  of  African 
negroes  both  into  Ouha  and  Texai,  was  contrary  to  law.  *•*•  But,"  the 
Supreme  Court  say,  '4n  neither  point  of  view  will  these  facts  con- 
stitute a  defence  in  the  present  case.  If  these  notes  had  been  given 
on  a  contract  to  do  a  thing  forbidden  by  law,  undoubtedly  they  would 
be  void  and  the  Court  would  give  no  remedy  to  the  offending  party, 
though  both  were  in  pari  deUeto,  But  Toby  (the  payee)  or  his 
agent  McKinney  had  no  connection  with  tbe  person  who  introduced 
the  negroes  contrary  to  law.  Neither  of  the  parties  in  this  case  had 
anything  to  do  with  the  original  contract,  nor  was  their  contract  made 
in  defiance  of  law.  The  buying  and  selling  of  negroes  in  a  State 
where  slavery  is  tolerated,  and  where  color  is  prima  fade  evidence 
that  such  is  the  ztatm  of  the  person,  can  not  be  said  to  be  an  illegal 
contract  and  void  on  that  account."  Here,  then,  the  parties  were 
both  strangers  to  the  illegal  transaction  connected  with  the  negroes; 
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they  had  had  nothing  whatever  to  do  urith  it.  But,  in  the  ease  at 
bar,  both  the  plaintiff  and  the  defendant,  Henry  W.  Danieh,  were 
parties  to  an  illegal  transaction,  the  one  as  employer  and  the  other  aa 
employee,  and  the  bond  is  directly  connected  with  it. 

The  next  case  cited  below  by  the  plaintiff's  counsel  is  Armstrong  y. 
Tohr,  11  Wheat.  258.  The  questions  in  the  case  arose  upon  instruc- 
tions given  by  the  Circuit  Court,  touching  contracts  founded  upon  an 
illegal  consideration.  The  Court  sustained  instructions  to  the  follow- 
ing effect:  <*  That  where  the  contract  grows  immediately  out  of  an 
illegal  act,  a  court  of  justice  will  not  enforce  it;  but  if  the  promise 
be  unconnected  with  the  illegal  act  and  is  founded  on  a  new  conside- 
ration, it  is  not  tainted  by  the  act,  although  it  was  known  to  the  party 
to  whom  the  promise  was  made  and  although  he  was  the  contriver  and 
conductor  of  the  illegal  act.  Thus  if  A  should,  during  war,  contrive 
a  plan  for  importing  goods  from  the  country  of  the  enemy  on  his 
own  account,  by  means  of  smuggling  or  of  a  collusive  capture,  and 
goods  should  be  sent  in  the  same  vessel  for  B,  and  A  should  upon  the 
request  of  B  become  surety  for  the  payment  of  the  duties,  or  should 
undertake  to  become  answerable  for  the  expenses  on  account  of  a 
prosecution  for  illegal  importation,  or  should  advance  money  to  ^  to 
enable  him  to  pay  those  expenses ;  these  acts  constituting  no  part  of 
the  original  scheme,  here  would  be  a  new  contract  upon  a  valid  and 
legal  consideration,  unconnected  with  the  original  act,  although  re- 
motely caused  by  it,  and  such  a  contract  would  not  be  so  contaminated 
by  the  turpitude  of  the  offensive  act  as  to  turn  A  out  of  Court  when 
seeking  to  enforce  it;  although  the  illegal  introduction  of  the  goods 
into  the  country  was  the  consequence  of  the  scheme  projected  by  A 
in  relation  to  his  own  goods.''  The  reasoning  of  the  Supreme  Court 
in  favor  of  the  instruction  is  this :  '^  The  case  does  not  suppose  A  to 
be  concerned,  or  in  any  manner  instrumental  in  promoting  the  illegal 
importation  of  JS."  He  was  a  stranger  to  B^t  illegal  act.  To  pay 
the  duties  was  legal,  and  as  A  was  not  connected  with  B^s  transaction 
except  in  becoming  B's  surety,  after  the  arrival  of  the  goods,  for  the 
payment  of  the  duties,  and  in  afterwards  paying  them,  his  right  to 
recover  f^om  B  the  amount  so  paid  was  clear.  And  the  Supreme 
Court  further  add,  in  justification  of  the  charge,  that  '4t  is  laid  down 
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with  great  clearneM  that,  if  the  importation  was  the  result  of  a 
scheme  hetween  the  plaintiff  and  defendant,  or  if  the  plaintiff  had 
anj  interest  in  the  goods,  or  if  they  were  consigned  to  him  with  his 
privity,  that  he  might  protect  and  defend  them  for  the  owner,  a  bond 
or  promise  giyen  to  repay  any  advances  made  in  pursuance  of  such 
understanding  or  agreement  would  be  utterly  void.'  The  Court, 
then,  criticising  the  argument  for  the  plaintiff  in  error,  add  that,  '<  in 
most  of  the  cases  cited  by  the  counsel  for  him,  the  suit  has  been 
brought  by  a  party  to  the  original  transaction,  or  on  a  contract  so 
connected  with  it  as  to  be  inseparable  from  it,'*  referring  to  the  casee, 
and  they  add  in  approval  of  them,  that  "in  these  and  all  similar 
eases,  the  consideration  of  the  very  contract  on  which  the  suit  is 
brought  is  vicious  and  the  plaintiff  has  contributed  to  the  illegal  trans- 
action." The  argument  is  altogether  in  our  favor.  The  Express 
company  is  a  party  to  "the  original  transaction''  of  transporting  mer- 
chandise  and  receiving  hire  therefor,  without  complying  with  the 
statute,  and  the  bond  of  Danieh,  obliging  him  to  aid  in  this  unlawful 
business,  is  so  "connected  with  the  original  transaction  as  to  be 
inseparable  from  it." 

The  next  and  last  case  cited  by  the  plaintiff's  counsel  is  the  Ded- 
ham  Bank  v.  Ckickering  and  Others,  4  Pick.  314.  The  facts,  so  far 
as  applicable  to  the  present  case,  were  as  follows :  Ckickering  had  . 
been  cashier  of  the  Dedham  Bank,  and  before  entering  upon  his  office 
bad  given  a  bond,  with  the  other  defendants  as  sureties,  for  the  faith- 
ful performance  of  his  official  duties,  &e.  The  bank,  prior  to  1816, 
had  authority  to  issue  circulating  bills  payable  at  other  places  than 
its  counter,  but  in  1816  the  legislature  had  enacted  that  no  bank 
should  issue  bills  payable  at  any  other  place  than  the  bank,  unless 
the  bills  should  also  on  their  face  be  payable  at  the  bank ;  that  every 
bank  which  should  issue  any  such  bills  should  be  liable  to  pay  the 
same  at  the  bank,  without  a  previous  demand  elsewhere ;  and  that  if 
the  bank  should  revise  to  pay  the  same  on  demand,  it  should  be  lia- 
ble to  pay  the  holder  after  the  rate  of  2  per  cent,  a  month  as  addi- 
tional damages.  Bills  of  the  Dedham  Bank  to  the  amount  of  24,476 
dollars,  payable  at  the  Middletoum  Bank,  had  been  issued,  and  having 
been  redeemed  by  the  latter  bank,  had  been  transmitted  and  delivered 
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by  it  to  Chickenng  as  cashier,  for  the  whole  of  which  amount,  by  the 
direction  of  Chickerinff,  he  had  credited  on  the  books  of  the  Dedham 
Bank.  But  Chickering^  in  foot,  only  returned  to  the  Dedham  Bank 
15,000  dollars  of  the  bills  thus  transmitted  to  him,  and  surreptitiously 
reissued,  for  his  own  benefit,  the  remaining  12,746  dollars,  for  which 
amount  judgment  was  sought  against  the  defendants.  The  defendants 
set  up,  by  way  of  defence  that  the  delinquency  of  Chickering  grew 
out  of  an  illicit  transaction  on  the  part  of  the  directors  and  cashier 
of  the  Dedham  Bank^  the  issuing  and  circulating  of  bills  of  this  de- 
scription being  expressly  prohibited  by  the  statute  already  cited.  In 
delivering  the  opinion  of  the  Court,  the  judge,  at  the  outset,  says, 
that  it  ought  to  have  been  made  to  appear  that  the  bills  thus  embes- 
sled  were  issued  after  the  passage  of  the  statute,  it  not  having  been 
before  unlawful  for  a  bank  to  issue  bills  payable  at  any  other  place 
than  their  own  bank ;  and  that  it  was  not  for  the  Court,  without  evi- 
dence,  to  say  that  the  bills  were  not  issued  before  December  13,  1816, 
which  was  the  day  of  the  enactment  of  the  statute.  This  statement 
alone  disposed  of  the  case,  and  the  Court's  subsequent  remarks  might 
.  properly  be  regarded  ohUer  dicta.  But  not  choosing  to  rest  the  de- 
cision solely  on  that  ground,  it  put  it  also  upon  another  ground,  viz : 
that  though  it  was  unlawful  to  issue  such  bills  after  the  passage  of 
the  statute,  yet  the  bills  were  not  made  void  thereby,  but,  on  the  con- 
trary, had  a  force  expressly  given  to  them  beyond  their  mere  terms. 
Though  not  by  their  face,  yet  by  the  terms  of  the  statute,  they  were 
made  payable  at  the  place  whence  they  issued,  and  a  refusal  to  pay 
on  demand  entitled  the  holder  to  four  times  the  usual  amount  of  inte- 
rest When  taken  up  at  the  bank  at  Middletown  by  the  funds  of  the 
Dedham  Bank,  they  became  the  property  of  the  latter.  "It  was  not 
unlawful,*'  therefore,  say  the  Court,  '<to  recive  them  back  into  the 
bank  after  they  had  been  in  circulation."  "It  was  the  proper  duty 
of  the  cashier  so  to  receive  them,  and  having  received  them,  if  he  reis- 
sued them  without  the  knowledge  of  the  directors,  or  in  any  way  con- 
verted them  to  his  own  use,  he  committed  a  breach  of  trust."  "Wa 
think,"  adds  the  judge,  "this  transaction  wholly  disconnected  from 
the  illegality  of  the  issuing  the  bills,  and  that  such  illegality  sfporda 
no  manner  of  excuse  to  Chickering  for  purloining  them,  or  of  defence 
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to  bi8  sureties.  Had  tbe  charge  been  that  he  Lad  neglected  his  duty 
In  issuing  these  bills,  ^  *  the  illegality  of  tbe  intention  to  issue 
migbt  bave  been  a  defence." 

Tbis  Court  will  observe  tbat  Chickering  was  not  connected  by  tbe 
evidence  witb  tbe  original  transaction  of  issuing  tbese  bills;  tbat,  by 
tbe  statute,  tbey  were  not  void ;  tbat  wben  redeemed  the  bank  bad  a 
right  to  their  return  for  cancellation;  that  tbe  cashier  having  received 
them  after  redemption,  it  was  bis  duty  to  return  them,  and  tbat  not 
returning  them,  and  reissuing  them,  was  a  breach  of  duty.  - 

But,  in  tbe  case  at  bar,  the  plaintiff  and  Henry  W.  Danieh  were 
both  connected  witb  the  original  unlawful  transaction,  and,  more- 
over, it  being  unlawful  to  receive  hire  for  transportation,  it  could  not 
be  tbe  legal  duty  of  Danieh,  having  received  it,  to  pay  it  over.  Po- 
tior est  conditio  possidentii. 

We  understand  that  tbe  appellee  further  relies  on  the  case  of  Mur- 
ray V.  Vanderhilt,  not  yet  published,  but  a  note  of  which  appears  in 
Tbe  American  Law  Register  for  Octoler,  1863,  pp.  765,  766.  This 
Tery  brief  statement  of  the  case  is  unsatisfactory;  it  embodies  few 
of  the  facts  and  none  of  the  reasoning  of  tbe  Court.  It  shows 
enough,  however,  to  render  that  case  clearly  distinguishable  firom  the 
case  at  bar.  It  is  evidently  distinguishable  in  two  important  particu- 
lars: 

1.  In  that  case,  tbe  illegality  of  tbe  original  contract,  if  any,  was 
not  by  a  prohibitory  statute  forbidding  tbe  contract  and  making  it 
penal,  but  by  a  rule  of  public  policy.  On  this  we  do  not,  indeed, 
Tery  much  rely.  We  mention  it,  however,  as  worthy  of  considera* 
tion. 

2.  In  tbe  case  of  Murray  v.  Vanderhtlt^  the  action  was  not  on  any 
original  contract  to  do  an  unlawful  act,  but  against  an  agent  who  bad 
received  money  for  the  plaintiff  which  had  been  paid  to  him  volunta- 
rily by  one  of  tbe  parties  to  the  original  unlawful  contract.  The 
note  of  tbe  case  states  that  it  was  ''  Beld,  that  in  action  brought  by 
ibe  Tran$it  Co,  against  the  Pacific  Co.  (the  parties  to  the  unlawful 
contract)  *  ^  *  the  Court  would  not  enforce  it  against  tbe  delin- 
quent party.''  Thtf  case  seems  to  have  been  simply  this :  By  an  ille- 
gal contract,  A  agreed  to  pay  B  a  sum  of  money.    Tbe  agent  of  B^ 
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vho  had  no  connection  with  the  illegal  contract,  receiTcd  this  monej 
for  B  from  A,  who  voluntarily  paid  it.  The  agent  refused  to  pay  it 
te  his  principal,  B.  And  the  Court  held  that  the  agent,  in  a  suit 
against  him  hy  B,  could  not  defend  on  the  ground  of  the  illegal  con- 
tract between  A  and  B.  This  was,  perhaps,  right;  but  right  or 
wrong,  it  evidently  is  wholly  unlike  the  case  at  bar. 

In  the  case  of  Murray  y.  Vanderhilt^  and  in  all  the  cases  cited  by 
the  appellees,  there  is  this  broad,  plain  distinction,  as  compared  with 
the  present  action :  All  those  cases  were,  to  say  the  most,  but  col- 
lateral to,  or  remotely  connected  with,  the  original  illegal  contract; 
but  here  the  action  is  plainly  an  action  upon  the  original  unlawful 
agreement  If  the  suit  had  been  upon  an  implied  assumpsit  against 
the  principal,  Henry  W.  Daniels,  alone,  to  recover  the  money  he  had 
received  as  the  agent  of  the  plaintiflL  there  might  have  been  some 
analogy  between  such  a  case,  and  those  cases  cited  by  the  appellee. 
But  here  the  suit  is  upon  the  original  illegal  contract — the  bond,  and 
it  alone — by  which  the  appellants  engaged  to  do  an  illegal  act.  The 
whole  consideration  of  this  bond,  on  which  they  are  sued,  is  utterly 
unlawful.  And  we  confidently  assert  that  no  respectable  modern 
authority  can  be  found  which  will  justify  a  recovery  on  such  a  bond. 

And  the  objection  to  such  a  recovery  is,  if  possible,  still  stronger, 
when  we  consider  that  the  action  is  against  two  sureties,  who  must 
pay  the  money  if  the  suit  be  sustained,  and  especially  when  we  con- 
sider that  the  answer  shows,  and  the  fact  is  admitted  by  the  reply, 
that  the  appellants  "were  ignorant  till  the  time  of  the  commencement 
of  this  suit,'*  of  the  facts  rendering  said  bond  illegal. 

And  here  we  would  remark  that,  though  we  have  thus  far  argued 
this  case  as  if  the  parties  to  the  bond  were  all  in  pari  delicto^  yet  the 
admitted  allegation  in  the  answer  that  the  appellants  were  "ignorant" 
of  the  facts  rendering  the  bond  illegal,  shows  that  they  were  not  in 
pari  delicto  with  the  appellant,  but  wholly  innocent.  And,  as  the  ap- 
pellant, the  president  of  the  Express  companies,  must  be  presumed 
to  have  known  the  facts  of  which  the  appellants  were  thus  ignorant, 
he  alone  was  in  delicto.  And  in  this  view  of  the  case,  we  submit 
that  the  contract  i»  not  only  void  for  illegality,  but  is  also  invalid 
because  of  a  fraud  perpetrated  by  him  on  them  in  seducing  them  into 
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a  contract  which  it  must  be  presumed  they  would  not  have  made,  if 
they  had  been  aware  that  it  was  illegal.  For  every  man  is  presumed 
to  keep  the  law  till  the  contrary  is  shown. 

(2}  Counsel  for  the  appellees  argue: 

Waiving  other  considerations  that  were  urged  in  the  Circuit  Court, 
we  propose  to  show  the  law  to  bo  that  an  agent  to  whom  money 
is  paid  on  behalf  of  his  principal,  can  not  refuse  to  account  to  his 
principal  on  the  ground  that  it  accrued  upon  an  illegal  contract.  We 
hope  to  place  this  proposition  beyond  doubt,  by  a  pretty  full  citation 
of  the  authorities. 

Chitty  on  Contracts,  9th  ed.,  p.  620 :  ''A  principal  who  has  lodged 
money  in  his  agent's  hands  for  an  illegal  purpose,  may,  before  the 
money  is  so  applied,  countermand  the  agent's  authority,  and  recover 
it  back  as  for  money  had  and  received  to  his  use.  It  seems  that  am 
agent  who  receives  money  for  his  principal,  can  not  resist  an  action 
by  the  latter  for  the  amount  as  received  to  his  use,  on  the  ground  that 
the  money  was  paid  to  the  agent  by  a  third  party  under  an  illegal 
contract  between  the  latter  and  the  plaintiflf.'* 

No  elementary  writer  employs  stronger  language  than  does  Judge 
Storif,  against  illegal  contracts.  Yet  he  is  compelled  to  concede  the 
law  to  be,  that  "  if  money  due  to  a  principal  on  an  illegal  transaction 
should  be  paid  over  to  his  agent  for  him  by  the  party  from  whom  it 
is  due,  it  has  been  held  that  the  principal  may  recover  it  from  the 
agent;  for  the  contract  of  the  agent  to  pay  the  money  to  his  princi- 
pal is  not  immediately  connected  with  the  illegal  transaction;  but  it 
grows  out  of  the  receipt  of  the  money  for  the  use  of  his  principal." 
5th  ed.  Story  on  Agency,  §  347. 

Dunlap's  Paley  oa  Agency,  62,  is  equally  explicit :  "  If  money 
have  been  actually  paid  to  an  agent  for  the  use  of  his  principal,  the 
legality  ef  the  transaction,  of  which  it  is  the  fruit,  does  not  affect  the 
right  of  the  principal  to  recover  it  out  of  the  agent's  hands.  For 
though  the  law  would  not  have  assisted  the  principal,  by  enforcing 
the  recovery  of  it  from  the  party  by  whom  it  was  paid,  because  it  is 
not  the  policy  of  the  law  to  aid  the  completion  of  an  illegal  contract, 
yet  when  that  contract  is  at  an  end,  the  agent,  whose  liability  arises 
solely  from  the  fact  of  having  received  money  to  another's  use,  can 
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have  DO  pretence  to  retain  it.  This  doctrine  'was  recognized  by  the 
Court  of  Common  Pleas  in  a  case  where  a  broker,  having  efifected  an 
insurance  upon  a  ship  engaged  in  a  trade  to  the  Eatt  Jndiesj  con- 
trary to  the  7th  Geo.  I,  and  having  received  the  loss  from  the  under- 
writers, refused  to  pay  it  over  to  his  employer,  alleging  the  illegality 
of  the  transaction  as  a  defence  to  the  action  for  money  had  and  re- 
ceived to  his  use.  The  plaintiff,  however,  had  a  verdict;  and  the 
Court,  upon  a  motion  for  a  new  trial,  thought  the  verdict  right.  And 
in  a  subsequent  case,  where  the  defendants  had  received  money  for 
the  plaintiff,  a»  the  price  of  counterfeit  coin,  which  they  had  been 
employed  to  carry  and  procure  payment  for  from  the  parties  who  pur- 
chased it,  it  was  held  that  the  illegality  of  the  transaction  furnished 
no  defence  to  them,  in  an  action  for  money  had  and  received.  And, 
in  both  these  cases,  the  Court  considered  the  original  transaction  as 
forming  no  part  of  the  implied  contract  arising  from  the  receipt  of 
the  money,  which  formed  the  ground  of  the  action." 

The  same  author,  at  page  10,  declares  it  is  an  established  principle 
that  an  agent  can  not  make  himself  an  adverse  party  to  his  principal ; 
and  in  note  A;,  to  the  same  page,  it  is  said :  "In  general  an  agent  can 
not  deny  the  title  of  his  principal  to  the  subject  matter  of  the  agency, 
or  protect  himself  in  a  suit  by  thp  principal  by  setting  up  an  adverse 
title  in  a  third  person.'' 

Addison  on  Contracts,  648 :  "  The  Courts  will  not  try  the  right 
of  the  principal  to  the  money  in  an  action  against  the  agent." 

Indeed  it  would  be  difficult  to  state  the  law  more  clearly  in  accord- 
ance with  these  principles  than  has  been  done  by  Judge  McDonald, 
the  counsel  who  is  now  arguing  against  us.  "  It  is  only  when  the 
contract  grows  immediately  out  of,  and  is  connected  with  an  illegal 
or  immoral  act,  that  a  Court  of  justice  will  lend  its  aid  to  enforce  it. 
But  if  the  promise  is  unconnected  with  the  illegal  act,  and  is  founded 
on  a  new  consideration,  it  is  binding,  although  the  plaintiff  knew,  and 
was  the  contriver  and  conductor  of  the  illegal  act.  Thus  if  you  are 
indebted  to  J  S  on  a  contract  forbidden  and  unlawful,  and  you  pay. 
the  money  to  (7,  for  the  use  of  J  Sy  and  (7  refuse,  contrary  to  his  im- 
plied contract,  to  pay  the  money  to  J  /8f,  the  law  will  make  him  do  it. 
In  this  case  J  S  could  not  have  recovered  against  you ;  but  when  the 
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money  eame  to  0^  a  new  promise  was  raised.  Besides,  the  law  will 
not  permit  a  third  person,  who  is  only  incidentally  connected  with 
the  transaction,  to  set  up  illegality  in  the  contract  between  the  prin« 
cipal  parties,  and  thns  commit  a  frand."     McDonald's  Treatise,  385. 

Nothwithstanding  the  criticisms  of  counsel,  we  insist  that  the  case 
of  AriMtrong  T.  ToUr,  11  Wheat.  258,  is  directly  in  point.  This  is 
Ahown  by  the  fkct  that  in  it  are  discnssed  all  the  leading  cases  involy- 
ing  the  principle  we  have  to  examine.  We  submit  some  extracts  from 
the  opinion  of  Chief  Justice  Marshall: 

'*  Questions  upon  illegal  contracts  haTe  arisen  often,  both  in  Eng- 
land and  in  this  country;  and  no  principle  is  better  settled  than  that 
■o  action  can  be  maintained  upon  a  contract,  the  consideration  of 
which  is  either  wicked  in  itself,  or  prohibited  by  law.  How  far  thia 
principle  is  to  affect  subsequent  or  collateral  contracts,  the  direct  and 
immediate  consideration  of  which  is  not  immoral  or  illegal,  is  a  ques- 
tion of  considerable  intricacy,  on  which  many  controversies  have 
arisen,  and  many  decisions  have  been  made.  In  Faikney  v.  Reynout^ 
4  Burr.  2069,  the  plaintiff  and  one  Richardion  were  jointly  concerned 
in  certain  contracts  prohibited  by  law,  on  which  a  loss  was  sustained. 
the  whole  of  which  was  paid  by  the  plaintiff;  and  a  bond  was  given 
for  the  securing  the  repayment  of  RichardsorCz  proportion  of  the  loss. 
To  a  suit  on  this  bond  the  defendant  pleaded  the  statute  prohibitiDg 
the  original  transaction,  but  the  Court  held  on  demurrer  that  the 
plaintiff  was  entitled  to  recover.  Although  this  was  a  case  upon  a 
bond,  the  judgment  does  not  appear  to  have  turned  on  that  circum- 
stance. Lord  Mansfield  gave  his  opinion  on  the  general  ground  that 
if  one  person  apply  to  another  to  pay  his  debt,  (whether  contracted 
on  the  score  of  usury  or  for  any  other  purpose,)  he  is  entitled  to  re- 
cover it  back  again.  This  is  a  strong  case  to  show  that  a  subsequent 
contract,  not  stipulating  a  prohibited  act,  although  for  money  ad- 
vanced in  an  unlawf\il  transaction,  may  be  sustained  in  a  Court  of 
justice.  In  a  subsequent  case  (6  Term  Rep.  410,)  Ashhurs^  J,  said 
the  defendants  were  held  liable  because  they  had  voluntarily  given 
another  security.'* 

"In  the  case  of  Petrxe  v.  Eannay,  3  Term  Rep.  418,  the  testator 
of  the  plaintiflb  was  engaged  with  the  defendant  in  stock  transactions 
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which  were  forbidden  bj  law,  on  which  considerable  losses  had  been 
sustained,  which  were  paid  by  Fortit,  their  broker.  Keeble  repaid  the 
broker  the  whole  sum  advanced  by  him,  except  £84,  which  was  in 
part  the  defendant's  share  of  the  loss,  for  which  Keehle  drew  a  bill 
on  the  defendant,  which  was  accepted.  The  bill  not  being  paid,  a 
suit  was  brought  upon  it  by  Poriis  against  the  executors  of  Keehle, 
and  judgment  obtained,  they  not  setting  up  the  illegal  consideration. 
The  executors  brought  this  action  to  recover  the  money  they  had  paid, 
and  it  was  held  by  three  judges  against  one,  on  the  authority  pf  Faik-^ 
ney  v.  BeynouSy  that  the  plaintifis  could  maintain  their  action.  A  dis- 
tinction was  taken  in  oases  where  money  was  paid  by  one  person  for 
another,  on  an  illegal  transaction,  by  which  the  parties  were  not  bound; 
between  a  voluntary  payment  and  one  made  on  the  request  of  a  party; 
between  an  assumpsit  raised  by  operation  of  law,  and  an  express  as- 
sumpsit. Although  the  former  would  not  support  an  action,  the  latter 
would." 

"  This,  also,  is  a  strong  case  to  show  that  a  new  contract,  by  which 
money  is  advanced  at  the  request  of  another,  or  which  is  the  same 
thing,  where  there  is  an  express  promise  to  pay,  may  sustain  an  action, 
although  the  money  was  advanced  to  satisfy  an  illegal  claim,*'  ''In 
Farmer  v.  Rvuel^  1  Bos.  &  Pul.  296,  it  was  held  that  if  A  is  indebted 
to  J9  on  a  contract  forbidden  by  law,  and  pays  the  money  to  C  for  the 
use  of  By  a  Court  will  give  judgment  in  favor  of  B  against  £7  for  this 
money.  In  this  case  B  could  not  have  recovered  against  A ;  but 
when  the  money  came  into  the  hands  of  £7  a  new  promise  was  raised 
on  a  new  consideration,  which  was  not  infected  by  the  vice  of  the 
original  contract.  In  this  case  Chief  Justice  Eyre  said  that  the  plain- 
tiff's demand  arose  simply  from  the  circumstance  that  the  money  was 
put  into  C^s  hands  for  his  use ;  and  Justice  BulUr  said  that  the  ac- 
tion did  not  arise  upon  the  ground  of  the  illegal  contract.  Yet,  in 
this  case,  ^'s  original  tille  to  the  money  was  founded  on  an  unlawful 
contract,  and  he  could  not  have  maintained  an  action  against  JS." 

'^The  general  proposition  stated  by  Lord  Mansfield^  in  Faikney  v. 
Reynous^  that  if  a  person  pay  the  debt  of  another  at  his  request  an 
action  may  be  sustained  to  recover  the  money,  although  the  original 
aontract  was  unlawful,  goes  far  in  deciding  the  question  now  before 
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ihe  Court,  That  the  person  who  paid  the  money  knew  it  was  paid  in 
discharge  of  a  debt  not  recoverable  at  law,  has  never  been  held  to 
alter  the  case.  A  subsequent  express  promise  is  undoubtedly  equiva- 
lent to  a  previous  request. 

In  Eandan  v.  Tobjf,  11  Howard  493,  this  language  is  used  by  Jus- 
tice Orier: 

"If  the  defendant  should  be  sued  for  his  tailor's  bill,  and  come 
into  Court  with  the  clothes  on  his  back,  and  plead  that  he  was  not 
bound  to  pay  for  them  because  the  importer  had  smuggled  the  cloth, 
he  would  present  a  case  of  equal  merits,  and  parallel  with  the  pres- 
ent; but  would  not  be  likely  to  have  the  verdict  of  the  jury  or  the 
judgment  of  the  Court  in  his  favor,*' 

Cummin^s  v.  Henry^  10  Ind.  109,  decides  that  a  contract  for  the 
sale  of  property  for  gaming,  or,  indeed,  to  be  used  in  any  way  in  vio- 
lation of  statute,  is  not  void ;  and  that  the  vendor,  although  knowing 
the  intended  use  of  the  property,  may  recover  its  value.  The  case  of 
Toler  V.  Armstrong,  above  referred  to,  is  cited  with  approval. 

We  call  special  attention  to  the  case  of  Bamfield  v.  WilKfn^  16 
Meeson  &  Welsby,  185.  These  are  Exchequer  reports,  and  of  the 
highest  rank  and  value  of  any  modern  Engluh  reports.  The  defend- 
ant, as  agent  of  the  plaintiff,  had  sold  fifteen  shares  of  stock  in  a 
railway  company,  which  had  not  been  registered  in  accordance  with 
an  act  of  Parliament.  The  suit  was  brought  by  the  principal  to  re- 
cover of  his  agent  the  money  received  on  the  sale  of  these  shares  of 
stock.  The  defence  was  that  the  sale  was  in  violation  of  the  act  of 
Parliament,  and  that  no  recovery  could  be  had.  The  Court  absolutely 
ridiculed  the  defence. 

The  case  of  the  Dedham  Bank  v.  Chicheting^  4  Pick.  314,  is  one 
upon  which  we  may  very  well  rely.  The  Bank  issued  its  bills  paya- 
ble at  a  distant  point,  and,  if  they  had  been  issued  after  the  passage 
of  a  certain  act  of  the  Legislature  of  McuMochutetUy  the  issue  was 
illegal.  The  Court  speak  of  the  case  in  this  aspect  They  consider 
what  the  rule  ia,  supposing  the  bills  to  have  been  originally  circu- 
lated in  fraud  of  the  statute.  The  cashier,  who  certainly  was  the 
agent  of  the  bank  in  its  financial  operations,  and  must  have  signed 
these  unlawful  bills,  and  so  hav9  participated  in  the  unlawAU  act,  was 
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the  depositary  who  reoeiyed  tbeb  into  his  onstody.  The  receiving 
Ihem  was  not  nnlawfnl,  say  the  Court :  '*  It  was  the  proper  dnty  of 
the  cashier  so  to  receive  them;  and  having  received  them,  if  he  re- 
issued them,  without  the  knowledge  of  the  Directors,  or  in  any  way 
converted  them  to  his  own  use,  he  committed  a  breach  of  official  trust. 
On  these  bills,  however  unlawfully  issued,  the  bank  was  liable,  and 
without  doubt  has  since  been  compelled  to  redeem  them.  We  think 
Uiis  transaction  wholly  disconnected  from  the  illegality  of  issuing  the 
bills,  and  that  such  illegality  affbrds  no  manner  of  excuse  to  Chick- 
ering  for  purloining  them,  or  of  defence  to  his  sureties.  Had  the 
charge  against  Chxckering  been  that  he  had  neglected  his  duty  in 
issuing  these  bills,  or  that  he  had  destroyed  them  because  intended 
to  be  issued  contrary  to  law,  the  illegality  of  the  intention  to  issue 
mjght  have  been  a  defence.  But  he  is  charged  with  having  received 
them,  after  they  had  been  in  circulation,  and  been  collected  in  Mid- 
dlehwn  to  be  returned  to  the  bank  by  which  they  were  issued,  and, 
instead  of  placing  them  in  the  vaults,  fVom  whence  it  can  not  appear 
ihey  would  ever  have  been  again  issued,  putting  them  in  circulation 
himself,  or-  otherwise  converting  them  to  his  own  use.  There  seems 
to  be  nothing  illegal  in  the  transaction,  so  far  as  we  can  see  into  it, 
eso^pt  in  the  conduct  of  Ckieherinff,^'    Id.  336,  et  $eq. 

But^  say  counsel,  it  does  not  appear  that  Chickering  was  connected 
with  the  original  illegal  act — the  issuing  of  these  bills;  and  so  they 
would  distinguish  that*  case  from  this.  Chickering  was  the  cashier, 
the  active  business  agent  of  the  bank,  signing  its  bills,  and  by  the 
very  character  and  functions  of  his  office,  superintending  the  circula- 
tion of  its  paper.  If  the  logic  of  counsel  is  applied  to  the  bank  and 
its  cashier,  as  they  apply  it  to  the  Express  company  and  its  agent,  it 
is  plain  that  the  doctrine  of  par  delictum  comes  home  to  the  former 
as  completely  as  it  does  to  the  latter.  An  unlawful  ac\  was  committed 
by  the  officers  of  the  bank,  of  whom  the  cashier  was  ono ;  he  partici- 
pated in  that  offence :  that  act  was  remotely  the  means  of  putting 
these  bills  into  his  hand,  and  enabling  him  to  purloin  and  circulate 
them.  But  the  Court  was  unable  to  see  that  because  there  had  once 
been  a  joint  illegal  act  participated  in  by  the  bank  and  its  agent,  it 
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gave  tbe  latter  a  perpetual  right  to  steal  from  the  prinoipai  the  fmits 
of  their  original  ain. 

The  case  of  Murray  t.  VaniarhUt  will  he  at  the  command  of  the 
Court,  in  39  Barbour,  N.  Y.  B.,  before  this  case  is  examined  by  them« 
The  statement  in  the  American  Law  Begister  is  as  follows : 

"An  agreement  was  made  between  4he  Padfio  Mail  Steamship  Com- 
pany and  the  Accessory  Transit  Company,  by  which  the  former  com- 
pany  was  to  pay  the  latter  a  certain  sum  per  trip,  or  per  month,  so 
long  as  the  boats  of  the  Paciile  company  should  run  without  opposi- 
tion.  Seld^  that  in  an  action  brought  by  the  Transit  company  against 
the  Pacific  company,  although  the  oontract  was  immoral  and  in  re- 
straint of  trade  and  oovuneroe,  and  ike  Court  could  not  enforce  it 
ilgainst  the  delinquent  party,  or,  if  the  money  had  been  paid,  enable 
the  party  paying  to  reeorer  it  back,  but  would  leave  the  parties 
where  the  law  found  them,  both  being  in  pari  deUeto^  yet  that  the 
rule  did  not  apply  to*  an  action  by  one  of  the  principals  in  such  a 
oontract  against  the  agent  who  had  receiTod  the  money  thereon." 

<-  Honey  being  paid  voluntarily  to  an  agent^  for  his  principal,  by  a 
party  who  oould  not  be  compelled  to  make  such  payment^  it  becomes 
the  property  of  the  principal  in  his  agent's  hands,  for  which  he  should 
account.  He  has  no  right  to  reftise  payment  to  his  principal  because 
the  latter  had  not  a  legal  right  to  the  money  paid." 

"An  agent  has  no  right  to  dispute  the  title  of  his  principal  to 
moneys  received  by  him  for  the  uee  of  his  principal.  Nor  can  he 
resist  an  action  for  the  amount  so  received,  on  the  ground  that  the 
money  was  paid  on  an  illegal  contract  between  the  original  parties." 

The  observations  of  counsel  upon  these  cases,  in  their  effort  to  dis- 
tinguish them  from  the  one  in  hand,  are  ingenious  but  unsound^ 
The  dootrine  of  par  delictum  is  applied  to  the  principal  parties  in  the 
contract.  To  either  of  themi  on  his  obtaining  any  advantage  over 
the  other,  the  Court  say:  "You  are  both  guilty,  and  we  do  not  aid 
either;  meUnr  e$i  eondiiio  po9tidenti$"  But  where  is  the  authority 
by  which  it  can  be  shown  that  an  agent  of  such  a  contracting  party 
has  been  shielded  in  this  way?  The  counsel  have  found  none.  It  is 
safe  to  assert  that  no  such  authority  exists.  The  agent  of  one  en- 
gaged in  an  unlawful  business  is  himself  necessarily  engaged  in  an 
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anlawful  buBinesB.  The  agent  who  Bigns  and  circulaieB  illegal  bank 
notes  is  as  guilty  as  the  president  and  directors  of  the  bank.  The 
agent  whose  duty  it  is,  aa  in  the  case  of  the  steamship  companies,  to 
receive  for  his  principal  the  money  paid  to  defeat  competition,  is 
quite  as  guilty  of  yiolating  the  law  as  the  principal  himself.  The 
agent  who  carries  counterfeit  coin  and  reoeiyes  the  pay  for  it,  is  aa 
guilty  as  the  principal  who  entrusted  him  with  it.  In  short,  these 
oases,  and  the  rules  deduced  from  them  by  the  elementary  writers, 
proceed  upon  the  notion  that  the  agent  of  a  person  engaged  in  an 
illegal  traffic  is  his  agent  in  that  very  business.  Where  do  you  find 
the  distinction  made  that  gentlemen  assert  here?  It  would  thus  in 
substance  appear  in  the  books:  '^The  general  rule  is  that  an  agent 
can  not  refuse  to  pay  over  to  his  principal  money  received  by  him,  on 
the  ground  that  it  was  paid  on  an  illegal  contract;  but  this  rule  is  to 
be  understood  with  this  qualification,  that  the  agent  is  to  be  one  who 
acts  in  some  capacity  for  his  principal  wholly  disconnected  with  the 
illegal  contract.  If  the  agent  is  involved  in  the  guilt  of  his  princi- 
pal he  may  keep  the  money,  for  the  reason  that  he  is  in  pari  delicto 
with  him,  and  may  insist  on  the  consequence  of  that  relation — mehar 
est  conditio  po$»identii.**  But  there  is  no  such  qualification  anywhere 
made  to  the  liability  of  an  agent  to  account  to  his  principal. 

The  law  proceeds  on  another  ground.  Money  in  the  hands  of  an 
agent  is  the  money  of  his  principal.  The  agent  is  in  law  estopped  to 
deny  his  principal's  title;  just  aa  a  tenant  is  estopped  to  deny  that 
of  his  landlord.  Have  we  ever  heard  that  a  tenant  who  had  aided 
his  landlord  in  some  illegal  act  by  which  the  title  to  the  land  had 
been  acquired,  could  hold  the  possession  against  his  landlord?  The 
law  is  founded  upon  a  purer  morality  than  this.  It  is  of  highest  con- 
cern that  these  relations  of  confidence  shall  not  be  violated.  The 
law  will  have  a  certain  degree  of  "honor  among  thieves."  It  will 
not  allow  the  agent  to  steal  from  his  principal  because  his  principal 
stole  from  another;  nor  does  it  any  the  more  protect  the  defaulting 
agent  because  he  has  the  shamelessness  to  say  that  he  helped  to  com- 
mit  the  theft  of  which  he  accuses  his  master. 

It  is  urged,  however,  that  the  bond  sued  on  was  an  illegal  contract, 
within  the  prohibition  of  the  statute,  and  that  the  suit  must  fall,  on 
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ihe  ground  that  the  agent  can  not  be  required  to  respond  to  bis  prin* 
eipal,  if  the  recoyery  oan  only  be  had  through  the  medium  of  an  ille- 
gal contract. 

The  act  of  1855,  in  the  latter  clause  of  section  2,  declares :  "  Until 
0uch  notice  be  giyen,  it  shall  not  be  lawfhl  for  any  person,  association 
or  company  to  transact  the  business  named  in  the  first  section  of  this 
act,"  &c.  Thus  a  particular  class  of  acts  is  made  unlawf^il.  What 
is  it?  Kefer  to  the  first  section,  and  it  will  be  found  to  prohibit  the 
''carrying  and  transporting"  of  goods,  and  nothing  else.  This  alone 
is  unlawful.  It  is  not  unlawful  for  an  Express  company  to  hire  a 
house,  buy  furniture,  safes,  horses,  wagons,  and  other  usual  equip- 
ments for  the  commencement  of  its  business.  It  would  hardly  be 
insisted  that  one  who  had  sold  to  an  Express  company  any  such  things 
upon  credit,  must  lose  the  debt,  because  the  contract  was  unlawful. 
All  these  things  are  incidental  and  collateral  to  the  main  business, 
which  is  to  transport  packages  from  place  to  place  for  hire.  So  the 
company,  in  the  institution  of  its  business,  may  employ  agents,  con- 
tract for  their  wages,  define  their  duties,  and  exact  bond  and  security 
for  their  performance.  None  of  these  things  are  prohibited.  They 
are  necessary  and  lawful  steps  to  be  taken  by  a  company  proposing 
to  do  a  lawful  business.  It  is  not  pretended  that  when  the  bond  was 
made  it  was  the  intent  of  the  parties  to  violate  the  statute.  The 
bond  was  then  one  of  those  things  the  company  might  well  require  of 
its  agents  in  making  its  preparations  to  pursue  its  business  in  exact 
conformity  with  the  law.  It  can  make  no  difference  that  a  statement 
such  as  the  law  requires  had  not  then  been  filed.  Suppose  the  bond  made 
one  day  and  the  statement  filed  the  next;  does  this  aroid  the  bond? 
Surely  no  such  consequence  can  follow.  The  making  of  the  bond 
and  the  filing  the  statement  are  each  merely  incidents  to  the  organr- 
sation  of  the  business,  and  the  order  in  which  they  may  happen  to 
stand  each  to  the  other  is  a  thing  quite  indifferent.  The  bond,  law- 
ful when  made,  is  not  capable  of  being  rendered  unlawful  by  rela- 
tion. It  is  not  affected  by  the  subsequent  illegal  acts  of  the  com- 
pany. 

The  counsel  rather  show  their  eagerness  to  succeed,  than  their  con- 
fidence in  this  appeal,  when  they  present  to  this  Court  the  considera- 
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tion,  'Hhat  tfie  aotion  is  against  two  sureties,  who  smst  pay  the  monej 
if  the  snit  be  maintained.**  Of  this  nothing  is  known.  The  record 
does  not  disclose  by  whom  the  money  must  be  paid.  If  these  gentle- 
men have  yentared  to  indorse  for  the  defaulter,  they  ought  not  to 
oomplain  eyen  though  they  may  haye  to  pay  the  money.  It  is  a  oonae- 
quenoe  of  dieir  sureliyship,  foreseen  when  they  made  the  bond;  and 
its  hardship  has  in  it  neither  law  nor  logic. 


Ebbbbols  et  al.  v.  Rbddino. 

OONTBAOiB — ^Patmxnt. — ^Notes  payable  on  specified  diys  can  not  be 
sooner  paid  without  the  consent  of  the  payee.  Notes  will  not  be 
presumed  to  haye  been  paid  before  they  become  due. 

Peaotiox. — ^In  actions  upon  notes  and  mortgages,  any  yariances  be- 
tween the  ayerments  in  the  complaint  and  the  causes  of  action  filed 
with  it^  may  be  amended  on  motion,  and  will  be  deemed  corrected 
in  this  Court. 

Pbaoticb  in  Supbxux  Goubt. — Objections  to  the  terms  of  the  judg- 
ment below  can  not  be  first  raised  in  this  Court. 

APPEAL  from  the  WeUs  Common  Pleas. 

Pbbeins,  J. — Complaint  filed  in  November^  1861,  by  Bedding 
V.  EbetsoU  and  wife,  to  foreclose  a  mortgage.  The  mortgage 
was  executed  to  secure  three  notes,  the  first  of  which  became 
due  the  let  of  September^  1861 ;  the  second  on  the  1st  of  Sep- 
tembeTf  1862 ;  and  the  third  on  the  Ist  of  Sq^tembeVj  1863. 

These  notes  being  payable  on  fixed  days,  could  not  be  paid 
before  those  days  severally,  unless  the  payee  pleased  to  con- 
sent to  receive  payment  before  those  days.  It  would  have 
been  otherwise,  had  they  been  payable  on  or  before  those 
days  respectively.  Kotes  will  not  be  presumed  to  have  been 
pud  before  they  become  due. 
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The  complaint  was  accompanied  by  alleged  copies  of  the 
notes  and  a  copy  of  the  mortgage,  in  which  the  notes  were 
described,  and  variances  between  them  and  the  averments  in 
the  complaint  could  thus  be  obviated  by  amendment,  and 
would  be  deemed  corrected.    Bee  notes  to  2  G.  &  H.  p.  291. 

The  complaint  averred  that  the  note  then  due  had  not  been 
paid ;  and  if  it  was  defective  in  not  also  averring  that  the  two 
not  due  were  unpaid,  the  defect  should  have  been  remedied 
by  means  of  a  motion,  the  complaint  containing  but  one  par- 
agraph, and  that  for  the  foreclosure  of  the  mortgage,  which 
became  subject  to  foreclosure  on  the  non-payment  of  one 
note,  when  due  and  unpaid. 

Ko  objection  was  taken  below  to  the  terms  of  the  judg- 
ment, and  objections  thereto  can  not  be  first  raised  in  this 
Court.  Preston  v.  Sandfard^s  Adm^r,  21  Ind.  156;  Baker  v. 
Horsey  9  id.  246. 

Per  Curiam. — The  judgment  below  is  affirmed,  with  1  per 
cent,  damages  and  costs. 

John  M.  Oroffroth,  for  the  appellants. 


Davis  v.  Jackson  et  al. 

PLBADUia — ^Rbpbisintations. — An  answer  to  an  action  upon  a  note 
is  Buifioient,  which  alleged  that  the  note  was  given  in  payuient  for 
the  last  installment  on  a  stock  of  goods  purchased  of  the  plaintiff, 
which  was  represented  to  him  at  the  date  of  purchase  to  be  worth 
3,500  dollars,  and  that  it  would  invoice  that  amount  or  more ;  that 
the  defendants  were  ignorant  of  the  amount  and  value  of  the  stock, 
and  requested  an  invoice  before  purchasing;  hut  the  plaintiff  said 
4ie  had  not  time  to  make  it,  but  assured  them  that  he  knew  the 
goods  would  amount  to  more  than  3,500  dollars;  that  the  defendants 
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purchased  on  this  representation;  bat  that  it  was  false,  and  known 
to  be  so  by  the  plaintiff  when  he  made  it;  and  that  the  goods,  in 
faoty  invoiced  and  amounted  to  but  1,500  dollars. 

APPEAL  from  the  Bush  Circuit  Court 

Pbrehts,  J. — Dams  sued  Jackson  and  Leber  on  a  promissory 
note. 

Answer  that  the  note  was  given  for  the  last  installment  of 
payment  for  a  stock  of  goods  purchased  by  defendants  of 
Davis^  and  that  the  latter  represented  that  the  goods  would 
amount  in  value  to  8,500  dollars;  that  they  would  invoice  to 
that  amount  and  more ;  that  defendants  were  ignorant  of  the 
amount  and  value  of  the  stock,  and  requested  an  invoice  be- 
fore purchasing,  but  the  plaintiff,  Davis^  said  he  had  not  time 
to  do  that,  but  assured  the  defendants  that  he  knew  the  goods 
would  amount  to  more  than  8,500  dollars ;  that  defendants 
purchased  on  this  representation ;  but  that  the  representatioc 
was  false,  and  known  to  be  so  by  plaintiff  when  be  made  it| 
the  goods  in  £act  amounting,  upon  invoice,  to  but  1,500  dol- 
lars, kc* 

There  was  a  trial  by  jury,  and  a  verdict  and  judgment  for 
the  defendants. 

The  answer  was  sufficient,  and  a  demurrer  to  it  rightly 
overruled.  Matlock  v.  Todd^  19  Ind.  180.  The  evidence 
given  on  the  trial  tended  to  prove  it  to  such  a  degree  that  an 
appellate  Court  could  not,  on  that  point,  disturb  the  action 
of  the  jury  and  Court  below.  See  Jenkins  v.  Longy  19  Ind. 
28,  and  Estep  v.  Larsh^  21  id.  on  page  195.  The  jury  may 
have  inferred  that  the  parties  used  the  word  value  as  indica- 
ting the  amount  to  which  the  stock  of  goods  would  invoice. 
They  may  have  inferred  from  the  evidence  that  the  purchase 
was  made  upon  the  faith  of  the  representations.  They  may 
have  inferred  tliat  the  statement  of  Davis,  that  he  had  not 
time  to  invoice,  was  a  pretext  to  avoid  an  invoice,  because  he 
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knew  it  would  show  a  less  stock  of  goods  in  valne  than  he 
had  represented. 

The  purchasers  were  not  hound  to  rescind.  They  had  a 
right  to  keep  the  goods,  set  up  the  fraud  as  absolving  them 
firom  paying  the  contract  price,  and  remitting  them  to  a  lia- 
bility simply,  in  this  case,  at  all  events,  for  the  actual  value 
of  the  goods.  2  Blackf.  128;  4  id.  281;  6  id.  108;  6  Ind.  26; 
Oldham  V.  Lovty  at  this  term.  Whether  there  was  a  new 
promise,  understandingly  made,  waiving  the  fraud,  was  a 
question  for  the  jury. 

The  jury,  then,  may  have  inferred  that,  in  this  case,  there 
was  a  sale  of  a  stock  of  goods  fraudulently  represented  to  in- 
voice at  8,500,  and  more,  dollars,  when  the  stock  invoiced  at 
but  about  1,500  dollars.  But,  as  the  purchasers  did  not  elect 
to  rescind,  they  were  bound  to  pay  their  reasonable  value. 
By  the  contract,  the  purchasers  were  to  pay  to  DaviSy  the  sel- 
ler, two  notes  on  Harvey  Davis  (the  son  of  the  vendor)  and 
one  Whiteman^  amounting  to  2,500  dollars,  and  execute  their 
own  note,  that  sued  on,  for  1,060  dollars.  They  paid  down 
the  notes  for  2,500  dollars,  and  the  jury  released  them  from 
the  payment  of  this  1,060  dollar  note.  The  account,  then, 
stands  thus: 

Payment f2,500  00 

Stock  of  goods  purchased,  worth • 1,500  00 

Over  payment,  taking  notes  at  face f  1,000  00 

The  notes,  it  thus  appears,  were  obtained  by  Davis  at  60 
cents  on  the  dollar.  Considering  that  they  were  upon  his 
son,  who,  whatever  was  in  fact  his  then  condition,  might  be 
prospectively  solvent,  in  view  of  the  condition  of  his  father, 
we  can  not  say  the  jury  erred  in  placing  a  value  on  them,  es- 
pecially in  view  of  the  fact  that  the  father  had  treated  them, 
in  the  trade,  as  of  the  value  of  the  sum  expressed  upon  their 
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face,  and  the  farther  fitct  that  one  Whitemafif  also,  was  bound 
for  their  payment    See  Pratt  v.  Bayd^  17  Ind.  282. 

The  verdict  was  general  for  the  defendant.  This  was 
plainly  a  clerical  omission.  In  legal  effect^  it  was  a  finding 
for  all  the  defendants.  There  was  a  single  issue  between  the 
plaintiff  and  the  defendants  for  trial,  upon  a  common  allied 
liability.    There  was  no  verdict  for  the  plaintiffl 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 

George  A.  Johnson  and  Lafe  DeveUn^  for  the  appellant. 

Thomas  A.  Hendricks^  Oscar  B.  Hord  and  John  T.  Jackson^ 
for  the  appellees. 


MuGO  et  al.  v.  Gravis. 

Pbagtics — CoNTiNUANCB. — An  application  for  coniinaanoe,  to  obtain 

absent  testimony,  should  show  the  exercise  of  reasonable  diligenoe 

to  obtain  it  before. 
Pbacticb. — The  gronnds  of  objections  to  evidence  should  be  fully 

stated  to  the  Court  below  in  order  to  make  tbem  available  in  this 

Court 

APPEAL  from  the  Kosciusko  Common  Pleas. 

WoBDENy  J. — Suit  bj  Graves  against  the  appellants  upon  a 
promissory  note.    Judgment  for  the  plaintiff. 

Two  errors  are  claimed  in  brief  of  counsel  for  the  appel- 
lants to  have  been  committed.  First,  in  refusing  a  continu- 
ance; and,  second,  in  admitting  improper  evidence. 

The  suit  was  commenced  in  January^  1861,  and  the  issues 
in  the  cause  were  made  up  at  the  same  term  of  the  Courti 
and  the  cause  was  continued  generally.  At  the  May  term,  it 
was  again  continued  generally,  as  was  also  the  case  at  the 
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September  term.  At  the  January  term,  1862,  the  cause  was 
further  continned  on  the  applioation  of  the  defendants,  on 
affidavit  filed.  At  the  May  term,  1862,  the  caose  was  again 
continned,  the  plaintiff  consenting  thereto.  At  the  January 
term,  1868,  two  years  after  the  issoes  had  heen  made  up,  the 
defendants  again  applied,  on  affidavit,  for  a  continuance,  but 
the  application  was  overruled. 

The  affidavit  for  a  continuance  states  that  one  Howe  was  a 
material  witness,  &c.,  and  that  on  the  Ist  of  Novemberj  1861, 
he  volunteered  to  enter  the  service  of  the  United  States;  that 
the  defendants  had  been  unable  to  procure  his  testimony,  but 
believed  they  would  be  able  so  to  do  by  the  next  term  of  the 
Court.  It  does  not  state  that  the  defendants  were  not  ap- 
prised, before  the  witness  left,  that  he  was  about  to  do  so,  nor 
does  it  show  any  reason  why  his  deposition  might  not  have 
been  taken  before  he  left.  The  issues  had  been  made  up 
nearly  a  year  before  the  witness  volunteered,  and  there  was 
ample  time  to  take  the  steps  to  procure  his  testimony  before 
he  left.  Under  the  circumstances,  we  can  not  say  that  the 
Court  below  committed  any  error  in  refusing  a  further  con- 
tinuance of  the  cause. 

There  was  an  item  of  evidence  offered  by  the  plaintiff  to 
which  the  defendants  objected,  and,  upon  the  objection  being 
overruled,  excepted.  But  no  ground  of  objection  was  stated, 
or  in  any  manner  pointed  out.  It  has  been  held  in  numerous 
cases,  that  such  an  objection  is  not  available ;  hence  we  have 
not  examined  whether  there  was  any  valid  objection  to  the 
testimony.  If  there  was,  it  should  have  been  presented  to 
the  Court  below,  so  that  it  might  have  been  understandingly 
passed  upon. 

Per  Curiam. — ^The  judgment  below  is  affirmed,  with  costs, 
and  8  per  cent,  damages. 

S.  F.  Long  and  Edgar  Haymondy  for  the  appeUants. 

Newcowb  ^  Tarkington^  for  the  appellee. 
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GA&Yxa  V.  Datxbbkspbck. 

Contracts. — The  price  for  work  done  in  part  under  special  contrao^ 
and  in  part  under  parol  modification  of  such  contract,  should  be 
controlled  bj  the  special  contract  so  far  as  it  is  done  in  pursuance 
of  it. 

Practice — Waiver. — Error  in  the  progress  of  a  trial,  which  is  not 
made  the  basis  of  a  motion  for  a  new  trial,  is  waived,  and  section 
347  of  the  code,  2  G.  &  H.  p.  210,  does  not  dispense  with  the  ne- 
cessity for  the  motion  for  a  new  trial  on  the  ground  of  the  supposed 
error. 

APPEAL  from  the  Hamilton  Common  Pleas. 

WoBDENy  J. — This  was  an  action  by  Daubenspeck  against 
GarveVy  to  recover  for  the  building  of  a  hoase  by  the  plaintiff 
for  the  defendant.    Verdict  and  judgment  for  the  plaintiff. 

The  house,  it  appears,  was  built  under  a  special  contract, 
with  perhaps  some  alterations  made  by  the  consent  of  the 
parties ;  and  on  the  trial  the  Court  permitted  evidence  to  be 
given  by  the  plaintiff  of  the  reasonable  value  of  the  entire 
work  and  materials.  Exception  was  taken  to  the  ruling.  It 
would  seem  that  the  contract  price  should  have  governed,  so 
far  as  the  work  was  done  under  the  special  contract.  Wal-^ 
eott  V.  YeageVy  11  Ind.  84. 

But  the  error,  if  error  was  committed,  is  not  before  us  in 
such  a  manner  as  to  be  available  for  a  reversal  of  the  judg- 
ment. The  record  informs  us  that  the  defendant  moved  for 
a  new  trial,  and  filed  written  reasons  therefor,  but  those  rea- 
sons are  not  contained  in  the  record ;  hence,  we  are  not  ad- 
vised that  the  defendant  moved  for  a  new  trial  on  the  ground 
of  the  admission  of  the  objectionable  testimony.  The  case 
comes  up  under  the  847th  section  of  the  code,  but  that  section 
does  not  dispense  with  the  necessity  that  es;isted  of  moving 
for  a  new  trial  on  the  ground  of  the  supposed  error,  and  the 
record  ought  to  show  that  such  motion  was  made.    If  such 
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motion  was  not  made,  the  error  was  waived.    Kent  v.  Latih 
Mn,  12  Ind.  675. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 

5.  K.  EUtotiy  E.  S.  Stone  and  James  (yBrien^  for  the  ap- 
pellant. 

6.  jET.  VosSy  for  the  appellee. 


Lanb  et  al.  v.  Bbown. 

Pbaoticb  in  Supbxhx  Cottbt. — ^Where  there  b  some  evidence  to  bus* 
tain  the  yerdict  of  a  jury,  although  the  preponderance  may  appear 
to  be  against  it,  this  Court  will  not  reverse  the  judgment  rendered 
upon  it 

Pbacticb — SuBPBiSE. — Mere  surprise  at  the  result  of  a  trial  can  not 
entitle  the  party  so  surprised  to  a  new  trial. 

APPEAL  from  the  Hamilton  Common  Pleas. 

WoBBEN,  J. — This  was  an  action  by  Brouon^  the  appellee, 
against  the  appellants.  The  plaintiff  and  defendants  had 
been  partners,  and  the  action  was  bronght  to  recover  a  bal- 
ance claimed  to  be  due  the  plaintiff  on  the  partnership  ac- 
counts. 

The  defendants  pleaded,  amongst  other  things,  an  account- 
ing  between  the  parties,  and  a  final  settlement  of  all  the  part- 
nership accounts,  a  balance  being  found  due  from  the  plaintiff 
to  the  defendant.    Replication  in  denial. 

Trial  by  jury;  verdict  and  judgment  for  the  plaintiff.  A 
motion  for  a  new  trial,  founded  on  the  affidavit  of  the  de- 
fendants, was  overruled,  and  exception  taken. 

The  evidence  is  set  out;  and  on  the  supposition  that  the 
affidavit  contains  matter  sufficient  to  indicate  to  the  Court 
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below  that  the  motion  was  made  on  the  ground  that  the  ver- 
dict was  not  sustained  by  the  evidence,  still,  we  could  not, 
according  to  the  settled  practice  of  the  Court,  reverse  the 
judgment  on  that  ground,  there  being  some  evidence  to  sus- 
tain the  verdict,  though  the  preponderance  may  have  been 
the  other  way. 

On  the  trial,  the  accounts  of  the  parties  were  not,  to  any 
considerable  extent,  gone  into,  the  plaintiff  recovering,  as 
would  seem,  mostly  on  the  ground  of  admissions  and  state- 
ments made  by  the  defendants  as  to  the  amount  of  profits  ac- 
cruing in  the  partnership  business,  the  defendants  having 
kept  the  accounts,  and  the  plaintiff  being  illiterate,  and  una- 
ble to  read  or  compj:ehend  them.  The  defendants  relied 
mostly  on  the  alleged  settlement. 

The  affidavit,  in  support  of  the  motion  for  a  new  trial,  sets 
out  a  statement  of  the  partnership  accounts^  showing  a  large 
balance  due  from  the  plaintiff  to  the  defendants.  It  also  af- 
firms that  the  settlement  was  made  in  good  faith ;  and,  after 
alluding  to  the  evidence  offered  by  them  in  support  of  the 
alleged  settlement,  affirms  that  they,  believing  that  ordinary 
prudence  required  them  to  rety  on  the  settlement,  were  not 
prepared  on  t|ie  trial  to  show  the  partioolars  of  the  partner- 
ship transactions. 

If  there  was  any  surprise  in  the  case,  it  was  in  the  result 
of  the  trial — a  thing  that  does  sometimes  surprise  those  not 
mucli  accustomed  to  trials  by  jury.  But  was  there  any  ouch 
surprise  as  required  the  Court  below  to  set  aside  the  verdict 
and  grant  a  new  trial?  An  issue  was  made  directly  on  the 
answer,  alleging  the  settlement.  The  defendants  had  notice, 
by  the  record,  that  the  plaintiff  controverted  the  alleged  set- 
tlement; and  it  is  not  pretended  that  the  defendants  were  sur- 
prised at  the  plaintiff's  evidence,  or  the  want  of  evidence  on 
their  own  behalf;  the  surprise,  as  before  observed,  was  simply 
at  the  result. 
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Perhaps  it  was  within  the  discretion  of  the  Court  to  have 
granted  a  new  trial  on  the  affidavit,  bat  we  think  it  clear  that 
no  error  was  committed  in  overruling  the  motion. 

JPer  Curiam. — The  judgment  below  is  affirmed,  with  costs. 

2).  Moss^  for  the  appellants.  ..       _^ 

<r.  -ff.  Voss,  for  the  appellee.  ,^*^l^  vir  "*  ^.^, 
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OF  Lake  County. 

Evidence. — ^A  dalj  certified  transcript,  from  the  books  of  the  oonntj 
auditor,  of  the  account  current  of  the  county  treasurer  during  his 
term  of  service,  is  admissible  in  evidence  under  section  283  of  the 
code,  2  G.  &  H.  183,  against  the  treasurer  and  his  sureties,  in  an 
action  upon  his  official  bond. 

Same — Statutes  Constbued.— Sec  132,  1  G.  &  H.  103,  is  not  in- 
consistent with  section  283  of  the  code,  wpra^  but  is  cumulative  in 
its  provisions. 

CouNTT  Treasurer  and  Auditor. — The  account  current  kept  by 
the  auditor  with  the  treasurer,  is  a  public  record,  and  if  it  is  erro* 
neously  kept,  the  treasurer  may,  by  proper  proceeding,  require  its 
correction  by  the  auditor. 

APPEAL  from  the  Laporte  Circuit  Court 

Hanna,  J. — This  was  a  suit  against  a  county  treasurer  and 
his  sureties,  on  his  official  bond,  for  failure  to  pay  over  to  his 
successor  the  moneys  in  his  hands,  as  such  treasurer,  at  the 
expiration  of  his  term  of  office.  The  pleadings  were  such  as 
to  form  issues  of  fact.  Trial  by  the  Court;  finding  and  judg- 
ment against  defendants  for  some  8,000  dollars,  over  a  motion 
for  a  new  trial. 

Vol.  XXTT.— 16. 
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The  only  point  presented  to  as,  is  upon  the  ruling  of  the 
Court  in  admitting  evidence.  All  the  evidence  given  was  the 
official  bond,  and  a  certified  transcript,  from  the  books  of  the 
county  auditor,  of  the  account  current  of  the  said  treasurer 
during  his  time  of  service.  The  latter  was  objected  to,  but 
admitted.'   This  ruling  is  complained  of. 

The  act  in  relation  to  county  auditors  provides  that : 

*^  Sec,  5.  He  shall  keep  an  accurate  account  current  with 
the  treasurer  of  his  county,  and  when  any  person  shall  deposit 
with  him  any  receipt  given  by  the  treasurer  for  any  money 
paid  into  the  treasury,  such  auditor  shall  file  such  receipt,  and 
charge  such  treasurer  with  the  amount  thereof."  1  G-.  &  H. 
122. 

In  an  act  in  relation  to  county  treasurers,  it  is  provided 
that: 

"  Sec.  8.  He  shall  give  to  any  person,  paying  money  to  him 
as  treasurer,  a  receipt  therefor,  which  receipt,  except  it  be  for 
taxes,  shall  be  deposited  by  such  person  with  the  auditor, 
who  shall  give  him  a  quietus  for  the  same.''    1  G.  &  H.  641. 

The  reason  the  receipts  given  for  taxes  are  not  deposited 
with  the  county  auditor  is,  we  suppose,  that  the  treasurer  is 
already  charged  by  the  auditor  in  the  account  current  with 
the  full  amount  of  taxes  placed  upon  the  duplicate,  when  de- 
livered to  him,  and  is,  upon  his  settlement  with  such  auditor, 
•credited  with  such  sums  as  he  is  entitled  to  as  fees,  and  with 
such  taxes  as  may  be  properly  returned  as  delinquent.  1  G. 
A  H.  102. 

We  have  often  had  occasion  to  allude  to  the  system  of 
keeping  public  accounts  and  public  funds  in  this  State  as  one 
^  checks  and  balances — one  in  which  the  auditor's  books 
should  show,  at  any  time,  the  just  balance  against  the  treas- 
urer, supposing  all  orders  drawn  to  have  been  redeemed.  The 
auditor  is  required  to  draw  warrants,  or  orders,  upon  the 
treasurer  of  the  county,  for  such  sums  as  he  is  authorized  or 
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required  to  pay  out,  and  keep  a  register  thereof,  &c*  Bee.  4^ 
id.  122.  If  the  treasurer  has  the  fuads,  he  plays  such  orders 
when  presented,  and  four  times  a  year  reports  such  redemp* 
tions  to  the  auditor,  and  deposits  with  him  the  orders  so  re- 
deemed, id.  642,  and  takes  a  receipt  therefor,  id. 

Thus,  it  is  apparent,  that  the  books  so  kept  by  the  auditor, 
in  his  transactions  with  the  treasurer,  are  public  records,  opea 
to  the  inspection  of  any  person  authorised  to  examine  the 
same,  the  treasurer  among  others.  If  we  are  correct  in  this, 
and  we  think  we  are,  it  follows  that  section  283,  p.  188,  2  G« 
&  H.,  is  applicable;  and  exemplifications  or  copies  of  such 
records  may  be  admitted  as  evidence,  under  the  attestation 
of  the  auditor,  with  the  seal  of  office  to  a  certificate  in  due 
form.  We  do  not  see  but  that  the  certificate,  &c.,  annexed  to 
the  account  current  offered  in  this  case,  was  in  the  requisite 
form.  It  is  provided  in  section  182,  p.  108, 1  G-.  &  H.,  that 
'Mn  all  suits  brought  against  any  county  treasurer  and  his 
sureties,  the  county  auditor  shall  be  a  competent  witness,  and 
all  books  and  papers  belonging  to  his  office  shall,  when  proved 
by  the  oath  of  the  auditor,  be  admissible  testimony.'' 

It  can  not  be  urged,  that,  as  this  section  is  confined  to  cer- 
tain suits,  therefore  the  particular  form  or  class  of  evidence 
therein  named  must  in  such  suits  be  resorted  to.  In  other 
words,  that  the  records,  &c.,  of  the  auditor's  office,  can  not 
in  such  suits  be  made  available  as  evidence  in  any  other  mode 
than  as  therein  provided.  It  may  be  that  there  are  papers 
appertaining  to  an  auditor's  office  which  could  not  be  used  as 
provided  in  section  288,  above  referred  to.  And  again,  under 
said  section  103,  the  original  books,  &c.,  would  have  to  be 
produced;  and  when  produced,  evidence  would  be  heard  that 
they  were  the  books  of  the  auditor's  office,  or  that*  they  came 
from  the  proper  repository.  1  Gr.  £v.  sec.  485.  To  avoid 
the  trouble,  expense,  and  especially  the  inconvenience,  that 
might  be  occasioned  in  attempting  to  carry  such  books  from 
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place  to  place,  or  in  instances  where  they  might  be  necessary 
in  difierent  places  at  the  same  time,  the  section  288  was 
adopted,  so  that  properly  attested  copies  of  certain  records 
conld  be  used  as  well  as  the  original.  This  conforms  to  sound 
general  principles.    1  Gr.  Ev.  sees.  488-5,  498-5. 

It  is  urged  that  the  record  of  the  auditor  is  ezparte — ^might 
be  wrong,  and  ought  not  to  bind  the  treasurer.  If  we  are 
correct,  that  it  is  a  public  record,  then  it  would  follow  that 
if,  as  against  the  treasurer,  it  should  be  made  up  erroneously, 
he  would  have  his  remedy  either  against  the  auditor,  or  by 
proper  proceedings  to  correct  the  record.  But  whilst  it 
stands,  it  is  entitled  to  credit  to  some  extent,  whether  prima 
facie  or  conclusive,  we  need  not  now  deeide. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  1  per  cent, 
damages  and  costs. 

John  J3.  Niles^  for  the  appellants. 

Janus  Bradleyj  for  the  appellee. 


BiCHARDSON  V.  HlOKMAN  et  aL 

Plxabino. — An  answer,  which  states  facts  coDstituting  a  bar  to  a  part 
only  of  a  cause  of  action,  is  bad  on  demurrer,^  if  it  be  pleaded  in 
bar  of  the  whole  cause. 

Pleading — Judgment  of  Justice. — A  complaint  or  answer,  based 
upon  the  transcript  of  a  judgment  of  a  justice  of  the  peace  of  an- 
other State,  should  arer  "that  the  judgment  or  decision  was  duly 
given  or  made,''  or  equivalent  facts.  This  is  necessary  where  the 
judgments  are  against  garnishees  in  attachment  as  well  as  in  ordi- 
nary cases. 

ATf  ACHMSNT — ^Patment  bt  GARNISHEE. — ^If  the  Conrt  have  juris- 
diction of  the  subject  and  the  parties,  a  paymeat  on  execution  under 
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its  judgment  will  protect  tbe  gamisliee,  though  the  jodgment  may 
have  been  irregular  and  roverBible  on  error;  and  a  rerergal  of  it 
by  the  defendant  for  irregularity,  after  payment  by  the  gamisheei 
will  not  invalidate  the  payment.  The  garnishee  should  see  to  it 
that  ihe  Court  has  jurisdiction. 

APPEAL  from  the  Jay  Circuit  Court. 
Pbrkiks,  J. — Suit  to  foreclose  a  mortgage.    The  defendant 
answered : 

1.  The  general  denial. 

2.  Payment., 

3.  That  Eichardson^  the  plaintiff,  was  indebted  to  Alfred 
MeDanielj  in  the  State  of  Ohio;  that  McDanidBaed  Bichard* 
soTij  in  that  State,  by  attachment  against  his  property,  he 
being  a  non-resident,  before  a  justice  of  the  peace ;  that  Laban 
Hickman^  the  male  defendant,  was  gamisheed,  in  that  pro* 
ceeding,  as  a  debtor  of  Rictuxrdsonj  and  ordered  to  pay,  and 
did  pay,  on  said  order,  to  the  justice,  98  dollars  and  70  cents, 
Ac. 

A  demurrer  to  this  answer  was  overruled.  Issues  were 
formed  and  tried,  and  the  defendants  had  judgment.  On  the 
trial  the  Court  permitted  the  record  of  the  proceedings  and 
judgments  before  the  Ohio  justice  to  be  read  iji  evidence,  over 
the  objection  of  the  defendants.  The  proper  exceptions  were 
taken. 

The  third  paragraph  of  the  answer  was  bad  for  these  rea- 
sons: 

1.  It  purported  to  go  in  bar  of  the  whole  cause  of  action, 
when  it  constitnted,  if  well  pleaded,  but  a  bar  to  a  part  of 
that  cause. 

2.  It  did  not  set  ont  the  fietcts  showing  the  jurisdiction  of 
the  justice,  nor  aver  that  his  judgments  or  decisions  were 
duly  given  or  made.  Crake  v.  Crake^  18  Ind.  166.  This  is 
as  necessary  where  such  judgments  are  relied  upon  as  grounds 
of  defence,  as  where  they  are  relied  on  as  caases  of  action. 
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And  it  is  as  necesBarj  where  the  judgments  are  against 
garnishees  in  attachment  as  where  thej  are  defendants  in 
ordinary  suits. 

In  Drake  on  Attachment,  sec.  711,  it  is  said,  in  speaking 
of  payment  by  garnishees  upon  judgments  against  them,  that 
"the  judgment  under  which  the  payment  was  made  must 
have  been  rendered  by  a  Court  having  legal  jurisdiction  of 
the  subject  matter  and  the  parties.  If  there  be  a  defect  in 
this  respect,  the  payment  will  be  regarded  as  voluntary,  and, 
therefore,  unavailing."  "If,  however,  the  Court  have  juris- 
diction of  the  subject  matter  and  the  parties,  a  payment  on 
execution  under  its  judgment  will  protect  the  garnishee, 
though  the  judgment  may  have  been  irregular  and  reversi* 
ble  on  error;  and  a  reversal  of  it  by  the  defendant  for  irregu^ 
larity,  after  payment  by  the  garnishee,  will  not  invalidate  the 
payment^'  To  these  propositions  numerous  authorities  are 
cited;  and  among  them,  Hamon  v.  Birehardj  8  Blackf.  418. 
See,  also,  Schoppenhast  v.  Bollman  et  ux,j  21  Ind.  p.  289. 

The  garnishee  must  see  to  it,  when  he  is  summoned  as  such, 
that  it  is  a  case  where  the  Court  has  jurisdiction.  See  Beard 
v.  Beard,  21  Ind.  p.  821. 

The  answer  being  bad,  the  evidence  under  it,  was  improp- 
erly before  the  jury.    See  Crake  v.  Crak^f  supra. 

The  evidence  given  under  it  was  not,  except  a  part  of  it, 
admissible  under  either  of  the  other  issues,  and  that  part  did 
not  sustain  either  of  them  on  the  part  of  the  defence.  .  The 
evidence  that  Hickman  paid  the  money  to  the  justice  tended 
to  establish  one  fact,  or  link  in  a  chain  of  facts,  that,  all 
being  established,  might  have  proved  payment.  For  exam- 
ple, if  Hickman  proved  that  he  paid  the  money  to  the  justice 
for  Richardson^ 8  use ;  that  the  justice  paid  it  to  Richardson^ $ 
creditors,  and  Richardson  had  requested,  or  perhaps  approved 
8uch  payment,  Ac,  the  answer  of  payment  might,  to  the  ex- 
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tent  of  the  payment  thus  made,  have  been  supported  by  the 
proof,  independent  of  the  judgment. 

As  it  is,  the  judgment  must  be  reversed.  It  is,  also,  ob- 
jected, that  the  transcript,  illegally  in  evidence  for  the  reason 
assigned,  was  not  admissible,  because  not  properly  authenti- 
cated. This  defect  can  be  remedied,  if  it  exists,  before  the 
next  trial.  The  statute  as  to  the  mode  of  authentication  is 
plain,  and  can  easily  be  complied  with.  2  G.  ft  H.  pp.  181, 
182,  and  notes. 

Per  Curiam. — The  judgment  below  is  reversed,  with  costs. 
Cause  remanded,  &c« 

Walter  Mareh^  for  the  appellant. 
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LONGNECKER  V.  ThE    StATE. 

Criminal  Law  and  Pkactice. — It  is  error  for  the  Conrt,  in  a  orim" 
inal  case,  where  there  is  any  evidence  tending  to  sustain  different 
views  of  the  case,  to  instruct  the  jury  that  they  must  limit  their 
inquiries  to  a  particular  view  or  application  of  it. 

APPEAL  from  the  Marion  Circuit  Court. 

Perkins,  J. — ^This  case  was  an  indictment  against  Mary 
Ann  Longneeker  for  the  murder  of  her  husband,  Samuel  Long- 
necker,  by  poison. 

Bhe  was  committed  and  sentenced  to  the  State's  prison  for 
life. 

On  the  trial,  two  theories  were  attempted  to  be  maintained^ 
one  by  the  State,  the  other  by  the  defendant,  as  to  the  cause 
or  occasion  of  Samuel  Longnecker^s  death. 

The  State  maintained  thai  he  came  to  his  death  by  being 
purposely  poisoned  by  his  wife. 
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The  defendant  maintained  that  the  deceased  canae  to  his 
death  by  disease,  unskillfully  treated  by  his  physicians* 

The  record  shows,  we  think,  that  there  was  some  eyidenoe 
tending  to  support  both  these  theories,  though,  as  to  the  latter, 
it  may  have  been  slight.  For  example,  Dr.  MearSy  testifying 
as  an  expert  upon  the  facts  of  the  case,  said,  *^  could  not  tell 
whether  he  [deceased]  had  been  poisoned,  or  killed  by  the 
doctors,  or  died  of  disease."  The  Court,  among  other  things, 
instructed  the  jury  thus:  ^^Did  Samuel  Longrueker  come  to 
his  death  by  poison  or  disease  ?  The  symptomatic  indications 
of  disease  and  the  evidence  of  medical  treatment  do  not,  in 
my  judgment,  furnish  any  evidence  that  the  deceased  came  to 
his  death  by  mal-practice  in  his  attending  physicians;  hence 
your  inquiry,  under  the  evidence,  must  be  confined  to  the 
only  two  other  causes,"  &c. 

It  was  for  the  jury  to  judge  of  the  evidenge,  and  the  Court 
had  no  right  to  tell  them  that  they  must  limit  their  inquiry 
to  JEi  particular  view  or  application  of  it;  it  tending,  as  we 
have  said,  to  prove  another  hypothesis,  to  which  it  might  be 
applicable.  Had  there  really  been  no  evidence  tending  to 
show  unskillful  practice  the  Court  would  have  committed  no 
error  in  saying  so ;  but  we  think  the  Court  erred  on  the  ques- 
tion of  fact.  But  we  have  doubted  whether  an  objection  to 
the  instruction  was  properly  shown  by  the  record.  As  it  was 
when  submitted  to  us,  we  were  clear  that  the  record  did  not 
legally  show  the  objection  and  exception.  The  objection  and 
exception,  as  the  record  then  indicated,  were  taken  to  all  the 
rulings  of  the  Court  in  mass ;  but,  as  subsequently  amended, 
it  states  that  the  objections  and  exceptions  were  severally 
taken  to  the  rulings  of  the  Court,  at  the  times  when  they 
were  made,  &c.;  at  least,  the  record  will  bear  that  interpreta* 
tion. 

Considering  the  character  o^  this  case,  as  one  involving 
the  fate  of  an  individual  for  life,  and  the  further  fact  that. 
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while  the  record  shows  that  evidence  tending,  to  some  eztenty 
to  sustain  the  defendant's  theory  of  the  case  was  given,  the 
jury  were  told  that  they  must  not  so  consider  it,  a  palpable 
error,  and  also,  the  fact  that  we  can  not  consider  the  case 
upon  its  merits  for  the  want  of  all  the  evidence,  we  have  con- 
clnded,  thoagh  the  bill  of  exceptions  is  not  as  explicit  in  its 
statement  as  it  might  be,  to  reverse  the  judgment  below. 

In  CaHer  v.  The  StaU,  2  Ind.  617,  it  is  held  that,  *^  medical 
books  are  not  admissible  as  evidence,  but  medical  men  may 
give  their  opinions  as  witnesses,  which  opinions  may,  in  a 
measure,  be  founded  on  the  contents  of  standard  medical 
books  as  a  part  of  their  general  knowledge/'  Bee,  also,  LyneJi 
V.  The  State,  9  Ind.  541. 

The  judgment  below  is  reversed,  keeper  of  prison  to  be 
notified  to  return  prisoner  to  jail  of  Marion  county,  Indiana^ 
to  await  a  new  trial. 

Per  Curiam. — ^The  judgment  is  reversed,  and  it  is  ordered 
accordingly. 

B.  Xr.  WalpoUy  L.  Barbour  and  J.  D.  Sowlandy  for  the  ap* 
pellant. 

W.  TF.  Leathers  and  George  Carter,  for  the  State. 


Addleman  v.  Bwabtz. 

PnosiTiONs — Praotiob. — ^It  is  competent  for  the  Court,  on  oral  or 
written  motion,  to  allow  a  party  to  re-examine  witneBBOs^  whose 
depoBitioDB  have  already  been  taken  and  filed  in  the  caoBe,  and  are 
unpublished  and  unsuppressed ;  but  such  examination  can  not  be 
made  without  leave  of  the  Court. 

APPEAL  from  the  Wayne  Circuit  Court 
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Dayisoh,  J. — The  appellee,  who  was  the  plaintift',  brongfat 
an  action  against  AdMeman  to  require  him  to  deliver  np  to 
her  a  note  and  mortgage  given  bj  her  to  him,  and  in  his  pot- 
session,  as  paid  and  satisfied. 

The  facts  alleged  in  the  complaint  are  substantially  these: 
On  September  28, 1860,  the  defendant  for  the  consideration  of 
1,500  dollars,  conveyed  to  the  plaintiff  the  south  half  of  lot 
No.  168  in  the  city  of  Bichmond;  at  the  time  of  the  convey- 
ance she  executed  to  him  three  notes  for  the  purchase  money, 
and  a  mortgage  on  the  lot  to  secure  their  payment.  The 
first  and  second  notes,  which  were  for  300  dollars  each,  have 
been  paid.  The  third  for  600  dollars,  and  payable  at  three 
years,  with  interest  after  two  years,  has  a  credit  of  110  dol- 
lars. It  is  averred  that,  at  the  time  of  the  execution  of  the 
notes  and  mortgage,  she  held  promissory  notes  on  one  Joseph 
Bedsfordj  which  in  the  aggregate,  amounted  to  1,500  dollars, 
and  that,  after  the  payment  of  the  two  first  notes  and  the  110 
dollars  on  the  third,  and  before  maturity  of  the  third  note, 
viz:  in  February j  1861,  the  defendant,  in  pursuance  of  an 
agreement  with  Bedsford,  agreed  with  and  promised  the  plain* 
tiff  that  if  she  would  surrender  up  and  cancel  the  notes  she 
held  on  Bedsford  he,  defendant,  would  release,  satisfy  and  dis- 
charge the  balance  of  said  third  note  and  the  mortgage,  and 
would  receive  from  Bedsford  bis  note  for  500  dollars,  at  one 
year,  in  full  payment  and  satisfaction  therefor.  It  is  further 
averred  that  plaintiff,  in  compliance  with  the  agreement,  did 
then  and  there  surrender  up  and  cancel  her  notes  on  Beds* 
fordy  and  that  he  then  and  there  executed  to  the  defendant 
his  note  for  500  dollars,  payable  in  one  year,  which  note  he, 
defendant,  received  and  retained  and  still  holds;  but  plaintiff 
in  fact  says  that  defendant,  in  violation  of  said  agreement, 
did  not  deliver  up,  satisfy  and  discharge  said  note  and  mort- 
gage, but  has  refused  and  still  refuses  to  do  sow 
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The  issues  were  submitted  to  the  Court  who  found  for  the 
plaintiff,  and,  having  refused  a  new  trial,  rendered  judg- 
ment, Ac. 

The  record  contains  a  bill  of  exceptions  which  shows  that 
the  plaintiff,  at  the  proper  time,  moved  for  leave  to  retake 
tbe  depositions  of  Josephine  Bretsford  and  Levi  Loyd^  whose 
depositions  had  been  taken  in  the  cause  and  then  remained 
on  file,  unsuppressed,  on  the  ground  that  defendant  had 
taken  depositions  since  the  plaintiff's  depositions  were  taken, 
disclosing  facts  which  plaintiff  wished  to  disprove  by  said 
witnesses.  Which  motion  the  defendant  resisted  for  the  rea* 
sons  that  it  was  not  in  writing;  that  no  interrogatories  or 
affidavit  were  filed  by  the  plaintiff,  and  that  no  examination 
of  said  depositions  was  made.  The  Court  sustained  the 
motion  and  granted  leave  to  re-examine  the  witnesses,  with- 
out any  special  directions  as  to  what  points  they  should  be 
examined  on,  and  the  defendant  excepted. 

This  exception,  it  seems  to  us,  is  not  well  taken.  ^^  A  party 
may  subpoena  his  witness  for  a  trial  without  special  leave  of 
the  Court;  but  he  can  not  re-examine  them  without  such 
leave.  The  rule  is  the  same  as  to  depositions.  A  party  can 
not  retake  the  deposition  of  a  witness  without  leave;  but  the 
Court  will  always  grant  the  leave  whenever  the  substantial 
justice  of  the  case  requires  it.''  Kirby  v.  Cannon^  9  Ind.  371, 
873;  2  B.  S.,  G.  k  H.,  p.  175,  sec.  249.  Indeed  the  granting 
of  such  leave  is  a  matter  within  the  discretionary  powers  of 
the  Court,  and  by  its  rulings  in  this  instance  such  discretion 
does  not  seem  to  have  been  improperly  exercised.  But  in 
this  case  the  depositions,  as  retaken,  were  filed,  published  and 
read  on  the  trial  without  objection  in  any  form,  and  hence  it 
must  be  inferred  that  all  objections  to  them,  as  evidence  in 
the  cause,  were  waived. 

We  are  not  inclined  to  set  out  the  evidence,  as  it  stands  in 
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the  record,  but  having  examined  it  carefully  we  are  of  opin< 
ion  that  its  weight  sustains  the  finding  of  the  Oourt. 

Per  Curiam. — The  judgment  below  is  affirmed,  with  costs. 

Jamea  Perry,  for  the  appellant. 


Cob  v.  McBbowv. 

Contract — Teust  Deed — Moetqage. — 1.  A  deed  of  trust,  executed 
by  a  railroad  company  to  a  trustee,  to  secure  the  payment  o(  cer- 
tain bonds,  and  giving  certain  powers  to  the  trustee  touching  the 
operation  of  the  road,  in  the  granting  clause  of  which  the  following 
words  are  used,  "  the  road,  railways,  bridges,  locomotives,  engines, 
cars,  depots,  right  of  way  and  land,  with  all  buildings,  shops,  tools, 
and  machinery  then  in  use,  owned  by  -them,  or  which  they  might 
thereafter  acquire,  with  the  superstructure,  rails,  and  other  matt" 
riah  used  thereon"  must  be  construed  to  embrace  voood  provided  for 
the  use  of  the  road  from  time  to  time. 

2.  But  such  deed  of  trust  is,  in  legal  effect,  only  a  mortgage,  and  the 
company  haye  a  right  to  redeem,  and  that  right  is  a  leviable  inter* 
est,  which  may  be  sold  on  execution. . 

3.  And  a  sheriff,  having  a  valid  execution  against  such  a  railroad,, 
company,  has  a  right  to  levy  upon  and  sell  its  interest  in  the  pro- 
perty of  the  company,  and  can  not  be  enjoined  from  doing  so,  bUt 
the  purchaser  at  such  sale  would  not  be  entitled  to  the  possession 
of  the  property  sold  until  he  had  complied  with  the  conditions  of 
the  mortgage. 

APPEAL  from  the  Bartholomew  Common  Pleas. 

Davison,  J. — This  was  a  proceeding  by  the  appellants,  who 
were  the  plaintiffs,  against  the  appellees,  to  enjoin  the  sale,  on 
execution,  of  personal  property.  The  complaint  alleges,  sub- 
stantially these  facts?  On  February  the  28th,  1851,  the  Jef-^ 
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fersonviUe  Bailroad  Company  were  engaged  in  the  coDBtruc- 
tion  of  their  road  from  JeffersonvHU  to  Columbus^  a  distance 
of  sixty-six  miles ;  and  they,  the  Company,  being  desirous 
of  raising  money  to  be  applied  to  its  construction  and  equip- 
ment, did,  at  that  date,  execirte  and  deliver  to  the  defendant, 
CoCy  a  deed  of  trust,  whereby  they  sold,  transferred,  and  con- 
veyed to  him,  (in  trust,  for  the  benefit  of  and  to  secure  the 
persons  who  might  thereafter  become  holders  of  bonds,  to  be 
thereafter  issued  by  them,  under  said  deed,)  ^  all  that  part  of 
the  road  between  said  points,  then  constructed,  or  thereafter 
to  be  constructed,  together  with  all  and  singular,  the  railways, 
bridges,  locomotives,  engines,  cars,  depots,  stations,  right  of 
way,^nd  land  owned  by  the  company,  with  all  the  buildings, 
shops,  tools,  and  machinery  then  in  use,  owned  by  them,  or 
which  they  might  thereafter  acquire,  upon  or  for  that  part 
of  the  road  between  said  points,  with  the  superstructure  and 
rails  and  other  materials  used  thereon  J'  *  *  *  « And  in 
case  the  Company  shall  fail  to  pay  the  principal,  or  any  part 
thereof,  or  any  interest  warrants  on  any  of  said  bonds,  when 
the  same  may  become  due  according  to  the  tenor  thereof, 
when  demanded,  then  after  sixty  days  from  such  default,  upon 
fequeet  of  the  holder  of  such  bond,  the  trustee,  his  successors 
in  trust,  or  assigns,  may  enter  into  and  take  possession  of  all 
or  any  part  of  said  premises  and  property;  and  as  the  attor- 
ney, in  fact,  or  agent  of  the  Company,  by  himself,  or  agent, 
or  substitute  duly  constituted,  have,  use,  and  employ  the 
same,  making  from  time  to  time  all  needful  repairs,  altera- 
tions,  or  additions  thereto.  And,  after  deducting  the  ex- 
penses of  such  use,  repairs,  alterations,  and  additions,  apply 
the  proceeds  thereof  to  the  payment  of  the  principal  and 
interest  of  all  of  sidd  bonds  remaining  due  and  unpaid/'  *  * 
<<  And  it  is  further  understood  and  agreed,  that  the  Company 
reserves  and  retains  the  right  to  survey,  locate,  use  and  enjoy 
any  extension  of  road,  and  any  and  all  branches  they  may 
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deem  proper,  with  aU  depots,  stations,  and  other  erections, 
privileges  and  franchises  necessary  for  the  same,  and  to  raise 
money  for  such  purposes  by  sale  of  stock  bonds  or  otherwise, 
which  shall  be  free,  clear,  and  unincumbered  from,  or  in  any 
way  aiFected  by  this  indenture;  it  being  the  full  intention  of 
said  Company  to  grant  to  said  trustee  no  other  or  further  rights 
or  interest  than  those  expressly  given  in  this  indenture."  ^^And 
nothing  herein  contained  shall  be  construed  to  prevent  the 
Company  from  selling,  hypothecating,  or  otherwise  disposing 
of  any  bonds,  or  other  securities  received  by  them  in  pay- 
ment of  stock  or  otherwise,  or  any  lands  or  other  property 
acquired,  or  that  may  be  acquired  by  them,  not  necessary  to 
be  retained  for  their  road  way,  depot  grounds  or  stations,  nor 
required  for  the  construction  or  convenient  use  of  that  part  of 
said  road  hereby  conveyed,  nor  from  collecting  moneys  due 
the  Company  on  stock  subscriptions  or  otherwise.  Provided^ 
That  they  shall  diligently  proceed  to  collect  and  faithfully 
apply  all  such  means  to  the  construction  of  said  road;  and, 
provided  also,  that  no  default  shall  have  been  made  in  the 
payment  of  the  interest  or  principal  of  any  of  said  bonds." 
It  is  averred  that  the  Company  did,  thereafter,  issue  three 
hundred  bonds  of  1000  dollars  each,  bearing  interest  at  the 
rate  of  seven  per  cent,  per  annum,  all  under  said  deed  of 
trust,  and  of^date  March  1, 1851,  payable  ten  years  after  date; 
that  two  hundred  and  eighty-nine  of  these  bonds  were,  (be- 
fore the  rendition  of  the  judgment  hereinafter  described,)  ne- 
gotiated and  sold  by  the  Company,  and  are  now  in  the  hands 
of  bona  fde  holders;  that  the  road  was  constructed  and 
equipped  between  the  aforesaid  points,  by  and  through  the 
means  thus  raised,  and  that  the  bonds  all  remain  unpaid, 
though  the  interest  thereon  has  been  paid  up  to  September  1, 
1861. 

After  the  execution  of  the  above  deed,  viz:  on  March  18| 
1858,  the  Company,  for  the  purpose  of  raising  funds  to  con- 
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•tract  EDd  equip  their  road  from  Jeffersonville  to  Indianapolis^  a 
distance  of  107  miles,  executed  and  delivered  to  the  plaintiff, 
PunneUj  a  deed  of  trust,  on  all  of  the  road  constructed,  and 
thereafter  to  be  constructed  between  the  last  named  points; 
together  with  all  property  and  rights  then  acquired,  or  there- 
after to  be  acquired,  as  set  forth  in  the  deed  to  Coe^  subject, 
however^  to  his  deed.  The  deed  of  trust  to  Punnett,  in  its 
stipulations  and  covenants,  is  similar  to  the  one  above  de- 
scribed, and  its  purpose  was  to  secure  the  holders  of  the 
bonds  of  the  (Company,  that  might  be  issued  under  it.  The 
Company,  on  April  1, 1858,  issued  700  bonds  of  1000  dollars 
each,  payable  20  years  after  date,  with  interest  at  the  rate  of 
seven  per  cent,  per  annum;  of  which  400  bonds  were  nego- 
tiated and  sold  by  the  Company,  and  are  now  in  the  hands 
of  bona  fide  holders,  and  remain  unpaid  as  to  the  principal. 
The  interest  is  paid  up  to  the  1st  of  October^  1861. 

And  plaintiffs,  in  fact,  say,  that  the  proceeds  of  the  road 
are  barely  sufficient  to  pay  the  current  expenses  for  running 
the  same,  and  the  interest  on  the  bond  debts;  that  all  the 
property  and  rights  conveyed  by  the  deeds  of  trust,  if  ordered 
to  be  sold  by  a  decree  of  Court,  or  sold  under  the  provisions 
of  the  deeds,  would  not  pay  the  amounts  specified  in  the 
bonds,  and  that  the  Company  have  no  means  to  pay  the. bonds 
other  than  by  running  the  road;  that  on  Oe^o6er  22d,  1861, 
the  defendant,  McBrowrij  recovered  a  judgment  in  the  Bar- 
tholomew  Circuit  Court,  against  the  Company  for  278  dollars, 
upon  which  an  execution  was  issued  and  delivered  to  the 
sheriff,  who,  by  virtue  of  it,  levied  upon  150  cords  of  wood, 
and  advertised  the  same  for  sale,  &c.  It  is  averred  that  the 
wood  so  levied  on  was  purchased  by  the  Company  since  the 
execution  of  said  deeds,  for  fuel  to  be  used  in  operating  and 
runni!)g  their  road,  and  for  that  purpose  it  is  held  and  owned 
by  them,  and  to  deprive  the  Company  of  that  "essential  ele- 
ment in  the  use  of  the  road  would  work  irreparable  injury  to 
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the  bond  holders."     Wherefore  the  plaintiffs   pray  for  an 
order  enjoining  the  sale,  &c. 

The  defendants  demurred  to  the  complaint.  The  demurrer 
was  sustained,  and  plaintiffs  excepted*  Final  judgment  was 
accordingly  given,  &c.  The  record  presents  this  question: 
Does  the  trust  deed  cover  the  property  levied  on  by  the 
sheriff?  Various  cases  are  cited  by  the  appellants,  but  in  all 
of  them  the  decision  of  the  Court  is  made  to  turn  upon  the 
construction  of  the  deed.  Thus,  in  Coe  v.  Pennock  and  Harty 
the  "grant,"  which  "was  of  all  the  present,  and  future  to  be 
acquired  property  of  the  company  in  the  road,"  &c.,  was  held 
to  be  an  unreserved  conveyance  of  the  entire  property  of  the 
company,  &c.  In  the  deed  before  us  "wood"  is  not  named, 
but  it  conveys  "the  road,  railways,  bridges,  locomotives,  en- 
gines, cars,  depots,  right  of  way  and  land,  with  all  buildings, 
shops,  tools,  and  machinery  then  in  use,  owned  by  them,  or 
which  they  might  thereafter  acquire,  *  *  *  with  the  super- 
structure, rails,  and  other  materials  used  thereon."  This 
stipulation  seems  to  cover  everything  essential  to  the  suc- 
cessful operation  of  the  road.  It  could  not  be  operated  with- 
out fuel,  and  "  wood "  was,  therefore,  a  "  material  necessary 
to  be  used  thereon."  The  appellees,  however,  rely  on  a  sub- 
sequent stipulation  in  the  deed  which  reads  thus:  "The 
Company  reserve  the  right  to  survey,  locate,  and  enjoy  any 
extension  of  the  road,  and  all  branches  they  may  deem  pro- 
per, and  to  raise  money  for  such  purposes  by  sale  of  stock 
bonds  or  otherwise,  which  shall  be  free  and  unincumbered 
from,  or  in  any  way  affected  by  this  indenture.  It  being  the 
full  intention  to  grant  to  said  trustee  no  other  future  rights 
or  interest  than  those  expressly  given."  The  term  "wood," 
it  is  true,  i^not  employt^d  in  the  former  stipulation,  but  it 
conveys  material  used  on  the  road,  and  wood  being  such  a  ma- 
terial, is  plainly  embraced  in  the  words  "other  materials 
used  thereon,"  and  is,  therefore,  "  expressly  given."    As  wood 
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is  essential  in  operating  the  road,  it  VFas,  no  doubt,  intended 
to  be  covered  by  the  grant. 

But  the  deed  of  tmet  was,  in  effect,  a  mortgage,  the  Com- 
pany had  a  right  to  redeem,  and  snch  right  of  redemption  is 
a  leviable  interest  which  may  be  sold  on  execution.  JETeinber- 
ger  v.  Boyd,  18  Ind.  420.  It  follows  that  the  sheriff  had  a 
right  to  levy  on  and  sell  the  mortgagor's  interest  in  the  pro* 
perty,  and  he  can  not,  therefore,  be  enjoined;  though  ^the 
purchaser  at  sheriff's  sale  will  not  be  entitled  to  possession 
of  the  property  sold,  until  he  complies  with  the  conditions 
of  the  mortgage."  See  Heinberger  v.  Boyd^  supra;  2  R.  S.,  G. 
&  H.,  p.  240,  §  486.  The  plaintiffs  were  not  entitled  to  an 
injunction,  and  the  result  is,  the  demurrer  was  well  taken. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

&  Stansifer,  for  the  appellants. 

Ralph  Hill,  for  the  appellees. 


Baker  r.  McGnmiss. 

PLXADiNa. — A  complaint  is  good  on  demurrer  which  alleges  that  the 
plaintiff  purchased  of  the  defendant  twenty-seven  head  of  hogs  for 
a  price  equal  to  the  full  value  of  sound  hogs,  that  the  defendant  rep- 
resented them  to  be  sound  and  healthy ;  that  the  plaintiff  relied  upon 
said  representations,  having  no  opportunity  by  reasonable  diligence 
to  discover  that  the  same  were  not  true ;  that  in  fact  they  were  dis- 
eased and  unhealthy,  being  then  affected  with  hog  cholera,  and 
known  to  be  so  by  the  defendant,  and  that  afterwards  twenty-five  of 
them  died  of  that  disease,  &o. 

Practice. — Exceptions  to  instructions  given  or  refused  by  the  Court 
ahonld  be  specific,  in  order  to  make  any  error  committed  by  the 
Court  in  connection  with  them  available. 

Vol.  XXn— 17. 
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APPEAL  from  the  Shelby  Common  Pleas. 

Haitna,  J. — Suit  to  recover  damages  for  fraud  in  the  sale 
of  unsonnd  hogs  upon  representations  that  they  were  sound. 
A  demurrer  to  the  complaint  was  overruled,  upon  which  the 
first  error  is  assigned. 

The  complaint  avers  that  the  plaintiff  purchased  of  the 
defendant  twenty-seven  head  of  hogs  for  a  price  equal  to  the 
full  value  of  sound  hogs;  that  defendant  represented  them  to 
be  sound  and  healthy;  that  plaintiff  relied  upon  said  repre- 
sentationSy  having  no  opportunity  by  reasonable  diligence  to 
discover  that  the  same  were  not  true;  that  in  fact  th/ey  were 
diseased  and  unhealthy,  being  then  affected  with  the  hog 
cholera,  and  known  to  be  so  by  the  defendant,  and  afterwards 
twenty-five  of  them  died  of  said  disease,  &c. 

It  appears  to  us  the  ruling  on  the  demurrer  was  right 
Aside  from  any  question  growing  out  of  a  supposed  liability 
which  might  be  incurred  by  the  sale  of  a  diseased  animal, 
known  to  be  so  by  the  seller,  and  the  failure  to  communicate 
that  knowledge  to  the  buyer,  we  have  here  the  additional 
allegation  that  affirmative  false  representations  were  made 
and  relied  on. 

The  Court  instructed  the  jury  at  great  length  in  reference 
to  the  rights  of  the  parties;  the  comparative  weight  to  be 
given  to  the  testimony  of  interested  and  disinterested  wit- 
nesses; the  measure  of  damages,  &c.  In  the  application  for 
a  new  trial,  the  second  reason  alleged  was  that,  "the  Court 
erred  in  charging  the  jury  as  the  same  were  charged/'  So 
in  the  assignment  of  error  the  second  is:  "The  Court  erred 
in  the  charge  given  to  the  jury."  The  exceptions  to  the 
action  of  the  Court,  in  giving  the  charges,  was  in  the  same 
general  form,  without  pointing  out  specifically  any  objection. 
Upon  a  casual  examination  it  appears  to  the  Court  that  many 
of  the  instructions  given  were  correct,  and,  therefore,  under 
repeated  rulings,  we  have  not  sought  to  ascertain  whether 
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there  is  error  in  said  instructions  which  ought  to  have  in- 
fluenced the  Court  in  refusing  to  give  the  same;  or  in  grant- 
ing a  new  trial,  if  the  same  had  been  brought  specially  and 
directly  to  the  attention  of  the  judge. 

The  same  kind  of  general  exception  was  also  taken  to  the 
ruling  of  the  Court  in  refusing  to  give  instructions  asked. 
We  have  looked  to  this  point  far  enough  to  see  that  part  of 
the  instructions  refused  were  so  -refused  because  they  were 
asked  at  an  improper  time,  and  as  to  other  parts  the  princi- 
ples involved  and  thereby  enunciated  were  embodied  in  those 
given. 

Per  Curiam. — The  judgment  is  affirmed,  with  8  per  cent, 
damages  and  costs. 

J2.  L.  ^  T.  D.  WalpolCj  for  the  appellant. 

Hendricks  ^  Hord^  for  the  appellee. 


Carpektbr  v.  Sheldon. 

Practigb — ^Yabiangsl — Where  it  is  averred  in  the  complaint  that  the 
note  sued  on  was  indorsed  to  the  plaintiff  by  CaUh  Bendee^  and 
the  note  offered  in  evidence  on  the  trial  is  indorsed  by  C7.  Sendee^ 
the  variance  will  not  be  material  and  the  indorsement  on  the  note 
will  be  admissible  in  evidence. 

P&AcncE — ^Amount  of  Judgment. — Where  a  complaint  prays  judg- 
ment for  the  exact  amount  due  at  the  first  term  after  suit,  bat  jndg- 
ment  is  not  then  rendered,  and  is  at  a  subsequent  term  for  a  sum 
larger  than  that  asked  for  by  the  amount  of  the  subsequently 
accrued  interest  only,  such  judgment  will  not  be  erroneous,  but  the 
complaint  will  be  deemed  to  have  been  amended  so  as  to  demand 
judgment  for  the  proper  sum. 
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APPEAL  from  the  Ko$ciusko  Common  Pleas. 

Per  Curiam. — Suit  on  a  note  by  the  assignees  against  the 
nutker  for  150  dollars.  A  copy  of  the  note  and  indorsement 
accompanied  the  complaint.  The  snm  demanded  in  the  con* 
clnsion  of  the  complaint  was  164  dollars  and  25  cents;  the 
snm  recovered  .was  162  dollars,  the  amonnt  of  the  note  and 
interest^  and  was  enough  to  cover  the  amount  due  if  judg- 
ment had  been  recovered«t  the  first  term ;  several  terms  of 
Court  having  intervened  between  the  institution  of  the  suit 
and  the  recovery  of  the  judgment.  In  the  complaint  it  is 
averred  that  Caleb  Sendee^  the  payee  of  the  note,  assigned  it 
to  the  plaintiff,  but  the  indorsement  filed  with  the  note  showed 
that  it  was  signed  by  C.  Hendee. 

The  introduction  of  the  note,  &c.,  as  evidence,  was  objected 
to  on  tbe  ground  of  this  variance.  The  objection  was  not 
well  taken.  The  averment  that  Caleb  Hendee  indorsed  it  is 
not  contradicted  by  the  indorsement  shown  of  C.  JETendee, 
nor  is  there  any  variance,  for  it  is  equivalent  to  averring  that 
Calebf  by  the  name  of  (7.  Hendee^  indorsed. 

As  to  the  amount  of  damages  recovered,  it  is  obvious  that 
the  complaint  in  respect  to  the  amount  demanded  might  have 
been  amended  in  the  Court  below;  sec.  580,  2  G.  &  H.  278; 
k  to  correspond  with  the  proof,  but  it  was  not  done,  and  we 

are  of  opinion  that  we  should  here  consider  the  amendment  as 
made,  in  view  of  the  facts  of  this  case,  namely,  that  it  was  a  suit 
on  a  note;  that  the  complaint  originally  claimed  damages 
sufficient,  but  that  by  the  accumulation  of  interest  alone  the 
amount  recovered  exceeded  the  amount  so  claimed. 

The  judgment  is  affirmed,  with  8  per  cent,  damages  and 
costs. 

John  ly.  Ketchum^  for  the  appellant. 

Neiccomb  ^  Tarkington^  for  the  appellee. 
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The  Board  of  CommissionerB  of  Parke  Countj  v.  Lease. 

Thb  Boakd  of  Commissionjbkb  of  Farkb  Oouktt  v.  Lease. 

Liquor  License — ^Appeal — Statutes  Constbued. — ^Where  a  license 
to  sell  liquor  is  refused  by  the  county  board,  and  the  applicant,  un- 
der the  proTisions  of  the  act  of  March  11,  1861,  appeals  to  the 
CirouitOourtor  Court  of  Common  Pleas,  the  decision  of  such  Court 
18  final,  and  no  appeal  lies  therefrom  to  the  Supreme  Court. 

APPEAL  from  the  Vigo  Common  Pleas. 

Hanna,  J. — This  was  an  application  by  a  citizen  of  Parke 
county  for  a  license  to  retail  spirituoas  liquors.  The  Board 
refused  the  license.  There  was  an  appeal  to  the  Common 
Pleas  Court  of  the  county  by  the  applicant,  and  he  then 
prayed  for  and  obtained  a  change  of  venue  to  Vigo  Common 
Pleas.  In  the  latter  Courts  upon  a  default  and  jury  trial, 
license  was  ordered,  &c.  Afterwards,  the  appellant  appealed 
and  sought  to  obtain  a  dismissal  of  the  case,  on  the  ground 
of  want  of  jurisdiction  in  the  Vigo  Court.  The  reason  urged 
is  that  it  is  not  such  a  case  as  change  of  venue  could  be 
l^anted  in ;  that  it  is  such  a  proceeding  as  must,  under  the 
statutes,  be  tried  and  finally  decided  by  the  tribunals  of  the 
county  where  it  originated.  We  are  referred  to  Acts  1859, 
p.  202,  and  Acts  1861,  p.  148,  and  to  French  v.  Ligkty,  9  Ind. 
475,  and  to  Aden  v.  Hostettery  16  id.  16.  V 

Under  the  statute  of  1861  we  are  of  opinion  we  can  not 
entertain  this  appeal.  The  statute  makes  the  determination 
of  the  Circuit  or  Common  Pleas  Court  to  which  an  appeal 
may  be  taken  final,  therefore  we  can  not  look  into  the  case 
to  determine  even  whether  the  change  of  venue  was  properly 
taken.  If  the  Court  in  Vigo  improperly  entertained  jurisdic- 
tion and  made  orders,  &c.,  in  the  case,  the  remedy  is  not,  in 
view  of  the  statute,  by  appeal  to  this  Court. 

Per  Curiam. — ^The  appeal  is  dismissed  at  cost  of  appellant. 

S.  F.  j*  jD.  H.  MaxwMy  for  the  appellant. 
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The  Toledo  &  Wabash  B.  B.  Co:  v.  The  City  of  Lafayette. 

The  Toledo  &  Wabash  R.  R.  Go.  v.  The  Gitt  of  Lafayette. 

Practioe — Injunction. — ^If  illegal  taxes  are  assessed  and  threatened 
to  be  collected,  the  appropriate  remedy  to  restrain  their  collection 
is  by  injunction. 

Taxation — Municipal  Law. — Cities,  organized  under  the  general 
law  of  the  State,  are  authoriied  to  levy  an  <u2  valorem  tax  on  all 
property  within  the  cities  respectively,  and  subject  to  State  and 
county  taxation. 

Taxation — Bailroadb. — A  railroad  company  should  be  taxed,  under 
the  law  as  it  now  stands,  for  its  *^road''  as  an  entirety ,.  including 
all  property  in  any  way  used  by  it  in  running  or  operating  the 
road.  But  the  real  estate  owned  by  a  railroad  company,  or  held  by 
it  in  trust,  and  not  used  in  running  or  operating  the  r6ad,  should 
be  taxed  in  the  same  manner  as  the  real  estate  of  private  individuals. 

APPEAL  from  the  Tippecanoe  Common  Pleas.   • 
Wokden,  J. — Complaint  by  the  appellant  against  the  ap- 
pellees, to  restrain  the  collection  of  certain  taxes  assessed  by 
the  city  against  the  company. 

Demurrer  to  the  complaint  sustained.  Exception  and  judg- 
ment for  the  defendants. 
The  complaint  alleges,  in  substance,  the  following  facts : 
Thatrthe  city  of  Lafayette  iq  a  municipal  corporation  under 
the  general  law  of  the  State  for  the  incorporation  of  cities, 
and  that  Ridgely  is  the  treasurer  and  collector  thereof;  that  the 
city,  through  her  officers  and  agents,  illegally,  &c.,  assumed  to 
assess  a  city  tax  against  the  plaintiff,  in  this,  by  assessing  the 
lots  and  parts  of  lots,  &c.,  occupied  hj  the  railway,  switches, 
side-tracks,  cattle  guards,  and  depot  grounds,  separately,  and 
as  such  lots  as  they  originally  stood  in  the  several  additions 
to  the  city ;  also  assessing  the  road  by  the  mile  so  far  as  it 
runs  through  the  corporate  limits  of  the  city.  A  schedule 
of  the  assessment  is  set  out,  from  which  it  appears  that  the 
plaintiff  was  assessed  for  lots  and  grounds,  as  such,  in  the 
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Bam  of  116  dollars  and  85  cents,  and  for  1|  miles  of  road  bed 
in  the  sam  of  41  dollars  and  78  cents.  It  is  averred  that 
the  lots,  &c,j  are  all  parts  of  the  railway  property,  and  used 
for  depot  and  other  necessary  railroad  fixtures,  erections  and 
purposes,  for  convenience  in  transacting  her  railway  business. 
The  assessment  in  question  was  made  for  the  year  1861,  and 
an  assessment  on  the  like  principle  was  made  for  the  year  1862. 
It  is  further  alleged  that  Hidgely,  the  treasurer,  threatens  to 
seize  and  levy  upon  the  personal  property  to  make  the  tax,  &c. 
Prayer  for  injunction,  Ac. 

If  the  taxes  in  question  were  assessed  without  authority  of 
law,  there  can  be  no  doubt  that  an  injunction  is  a  proper 
remedy  to  restrain  the  collection  of  them.  Greencaatle  Town- 
ship V.  Blacky  5  Ind.  557;  The  City:  of  Lafayette  y.JennerSj  10 
Ind.  70. 

This  leads  to  the  inquiry  what  taxes  may  be  levied  by  a 
city  incorporated  under  the  general  law,  and  in  what  manner 
are  they  to  be  levied.  The  42d  section  of  the  act  for  the  in- 
corporation of  cities,  (1  G.  &  H.  228,)  answers  the  first  branch 
of  the  inquiry.    It  provides  as  follows : 

"Sec.  42.  The  common  council  shall  have  power  to  levy, 
and  cause  to  be  assessed  and  collected,  in  ea^h  year,  an  a4 
valorem  tax,  of  not  more  than  1  per  centum,  for  general 
purposes,  on  all  property  subject  to  State  and  county  taxation, 
within  such  city,  and,  also,  a  specific  tax  on  omnibuses,  or  any 
carriages,  and  other  vehicles  used  and  run  for  passengers  for 
hire,  unless  the  same  be  licensed;  and  on  each  dog  owaed  by 
any  resident  of  such  city,  of  not  more  than  2  dollars;  and 
on  each  bitch  owned  by  any  resident  of  such  city,  of  not 
more  than  5  dollars;  and,  also,  a  poll  tax,  not  exceeding 
50  cents,  on  every  male  inhabitant,  sane  and  not  a  pauper, 
of  the  age  of  twenty-one  years,  and  not  exceeding  fifty  years, 
residing  therein.'* 

By  this  provision,  it  will  be  seen  that  a  city  may  levy  an 
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ad  valorem  tax  on  all  property  within  the  city  subject  to  State 
and  county  taxation,  as  well  as  the  specific  tax  mentioned. 
We  have  no  inquiry  to  make  here  except  as  to  the  ad  valorem 
tax ;  that  can  only  be  levied  upon  such  property  as  is  subject 
to  state  and  county  taxation. 

In  what  manner  is  ad  valorem  tax  to  be  assessed?  The  21st 
section  of  the  same  act  provides  for  the  making  out  of  a  list 
of  persons  and  property  liable  to  taxation,  by  the  assessor  and 
bis  assistants,  and  declares  that  ^'  such  assessor  and  his  assist- 
ants  shall  have  the  same  powers,  and  be  subject  to  the  same 
provisions  of  the  same  law  as  the  assessor  of  real  and  per- 
sonal property  for  State  and  county  purposes.^' 

Thus,  it  is  clear  that  it  was  intended  by  the  legislature  that 
cities,  in  the  collection  of  an  ad  valorem  tax,  should  not  only 
be  confined  to  such  property  within  the  city  as  is  subject  to 
State  and  county  taxation,  but  that  the  same  law  should  be 
observed  in  regard  to  the  assessment  thereof^  as  governs  the 
assessment  of  property  for  State  and  county  taxation.  It 
was  intended  that  cities,  so  far  as  an  ad  valorem  tax  is  con- 
cerned, should  be  governed  by  the  same  system  of  assessment 
as  that  adopted  for  the  time  being  for  State  and  county  taxa- 
tion. And  whatever  changes  may  be  made  by  the  legislature 
in  reference  to  the  mode  of  assessment  for  State  and  county 
purposes,  must  also  be  adopted  by  the  cities.  The  Ontario 
Bank  v.  Brumell  et  al.^  10  Wend.  186. 

This  makes  it  necessary  to  inquire  how  taxes  are  to  be  as- 
sessed for  State  and  county  purposes,  against  railroad  corpo- 
rations. On  the  22d  of  December,  1858,  an  act  was  approved, 
amending  the  S2d  section  of  the  act  of  1852,  to  provide  for 
the  valuation  and  assessment  of  real  and  personal  property. 
1  G.  &  H.  77.  The  original  section,  it  may  be  observed,  was 
the  foundation,  chiefly,  of  the  decision  of  this  Court,  in  the 
case  of  The  State  v.  Hamiltony  5  Ind.  310.  The  amendment 
is  as  follows: 
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"It  shall  be  the  duty  of  the  president,  secretary,  agent,  or 
other  proper  accounting  officer  of  every  railroad,  plank  road, 
tpmpike  road,  slack  water  navigation,  telegraph  and  bridge 
company  in  this  State,  to  farnish  to  the  auditor  of  the  connty 
where  their  principal  office  is  situated,  a  list  of  all  the  stock 
in  said  company  and  its  value,  excepting  therefrom  all  lands 
and  their  value  held  in  trust  or  owned  by  said  company  .tbat 
are  not  used  in  running  or  operating  their  said  railroad,  plank 
road,  turnpike  road,  slack  water  navigation,  telegraph  or 
bridge,  which  list  shall  be  attested  by  the  oath  of  the  officer 
making  the  same,  and  the  said  officer  shall  furnish  a  state* 
ment  dividing  the  aggregate  amount  of  said  stock  amongst 
the  several  counties,  in  proportion  to  the  value  of  the  super- 
structure, buildings  and  real  estate  owned  and  used  by  such 
company  in  operating  and  carrying  on  their  said  business  in 
each  county,  and  if  any  such  company  shall  not  have  in  this 
State  its  principal  office  for  the  transaction  of  its  financial 
business,  it  shall  be  the  duty  of  the  president,  cashier,  secre* 
tary,  treasurer,  engineer,  [or]  constructing  agent  of  such 
company,  to  furnish  the  auditor  of  the  county  where  the 
work  first  enters  the  State,  a  statement  under  the  oath  or  af* 
firmation  of  the  officer  making  it,  specifying  the  amount  and 
value  of  all  real  estate  owned  and  used  by  such  company  in 
running  and  operating  their  said  railroad,  plank  road,  turn- 
pike  road,  slack  water  navigation,  telegraph  or  bridge  within 
this  State,  the  amount  expended  in  the  construction  of  said 
work  within  the  lines  of  this  State,  and  the  amount  invested 
in  machinery  and  rolling  stock  of  every  kind,  which  said 
machinery  and  rolling  stock  shall  be  assessed  for  taxation  in 
the  same  proportion  to  its  total  amount  that  the  length  of 
the  line  of  the  work  in  this  State,  completed,  bears  to  the 
entire  length  of  the  line  of  said  T^ork  completed,  and  all  the 
lands  owned  or  held  in  trust  hj  any  of  the  aforesaid  com- 
panies, and  not  used  by  them  in  running  or  operating  their 
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said  railroad,  plank  road,  turnpike  road,  slack  water  naviga- 
tion, telegraph  or  bridge^  shall  be  assessed  for  taxation^  and 
the  taxes  collected  in  the  counties  where  they  severally  lie,  in 
the  same  manner  and  subject  to  the  same  rules  and  regula- 
tions that  govern  the  assessment  and  collection  of  taxes  on 
the  lands  of  private  persons/* 

On  the  day  before  the  passage  of  the  above  amendment, 
the  legislature  passed  an  act  to  provide  for  the  appraisement 
of  real  estate,  and  prescribing  the  duties  of  ofiBicers  in  relation 
thereto.  Acts  1858,  p.  4*  The  provisions  of  this  act  need 
not  be  here  specially  noticed.  On  the  4th  of  March^  1859, 
the  6th  section  of  the  act  above  cited  was  amended.  1  G.  & 
H.  85.    The  amendment  is  as  follows: 

''Sec.  6.  That  it  shall  be  the  duty  of  the  appraiser  ap- 
pointed in  pursuance  of  this  act,  within  ten  days  after  their 
appointment,  to  proceed  to  list  and  appraise  all  the  real  estate 
in  his  counly,  subject  by  law  to- taxation,  as  follows,  to-wit: 

''  First  The  said  appraiser  shall,  on  actual  view,  make  a 
true  valuation  of  all  lands,  together  with  the  improvements 
and  buildings  thereon,  or  affixed  thereto,  at  their  full  value  in 
money,  as  he  would  appraise  the  same  in  payment  of  a  just 
debt  due  from  a  solvent  debtor,  taking  into  consideration  the 
fertility  and  quality  of  the  soil,  the  vicinity  of  the  same  to 
railroads,  McAdamized  roads,  clay  roads,  turnpike  roads, 
plank  roads,  State  and  county  roads,  cities,  towns,  villages, 
navigable  riyers,  water  privileges  on  the  same  or  in  the  vicin- 
ity of  the  same,  the  location  of  the  route  of  any  canal  or 
canals,  with  any  other  local  advantages  of  situation :  Provided^ 
That  said  appraiser  shall  also  value  all  lands  at  their  cash 
value,  without  taking  into  consideration  any  improvement 
that  may  be  made  thereon,  and  this  valuation,  as  well  as  the 
valuation  with  improvements,  shall  be  set  down  in  proper 
columns  provided  for  that  purpose. 

"  Second.  In-lots  and  out-lots  in  all  towns,  cities  and  villa- 
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gee,  with  the  improvements  thereon,  or  afSxed  thereto,  shall 
be  valued  at  their  true  and  fall  value  in  money,  taking  into 
consideration  all  the  local  advantages  of  situation.  The  said 
appraiser  shall  also,  on  actual  view,  make  a  true  valuation  of 
all  lands,  town  lots,  depot  grounds  and  buildings  and  im- 
provements thereon,  other  than  road  beds,  switches  and  side 
tracks,  and  railroad  tracks  and  superstructures  thereon,  used 
or  held  by  railroad  companies,  according  to  the  same  rule 
herein  prescribed  for  ascertaining  the  value  of  other  real 
property,  and  he  shall  in  the  same  manner  make  a  true  valu- 
ation of  all  lands  and  town  lots,  and  buildings  and  improve- 
ments thereon,  used  or  held  by  all  McAdamized  roads,  plank 
roads,  turnpike  roads  and  canals,  other  than  the  Wabash  and 
Erie  Canal;  and  all  toll  bridges  belonging  to  private  persons 
or  private  corporations,  to  be  valued  upon  actual  view  of  the 
premises.  The  railroad  companies  of  this  State  shall,  on  or 
before  the  &Tst  Monday  in  Aprils  1859,  furnish  to  the  appraiser 
of  each  county  through  which  their  respective  roads  may 
run,  a  written  statement  of  the  length  of  line  in  his  county; 
also  a  written  schedule  of  the  number  and  description  of  all 
the  rolling  machinery  of  such  company,  or  used  by  it  upon 
such  road  in  doing  the  business  thereof,  and  the  value  of  the 
same,  in  which  shall  be  apportioned  to  each  mile  of  said  road 
the  value  of  said  rolling  machinery;  said  schedule  and  state- 
ment to  be  verified  by  the  superintendent  or  manager  of  such 
road.  The  appraisers  of  the  counties  through  which  any 
road  may  run,  (provided  it  passes  through  more  than  one) 
shall,  on  the  2d  Monday  in  Aprilj  1850,  meet  at  such  point  on 
the  line  of  such  road,  as  may  be  designated  by  the  State  Au- 
ditor, or  in  case  he  fails  to  designate  such  point,  then  at  such 
point  as  may  be  agreed  upon  by  such  appraisers,  and  then 
appraise  the,  value  of  said  road  per  mile,  through  their  re- 
spective co.unties,  including  in  that  valuation  the  value  of  all 
tiie  rolling  machinery  aforesaid,  depots,  depot  grounds  and 
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machine  shops.  In  making  such  estimate  of  the  value  of 
Bach  road,  the  appraisers  shall  take  into  consideration,  in  ad- 
dition to  the  role  prescribed  for  the  valaatioji  of  real  estate, 
the  location  of  such  road  for  business,  the  competition  of 
other  roads,  its  earnings  above  current  expenses  and  repairs, 
its  condition  for  present  and  future  business,  so  as  to  enable 
them  to  arrive  at  the  actual  present  value  of  such  road,  inde- 
pendent of  what  it  cost,  or  the  amount  of  its  indebtedness.^ 

In  determining  the  construction  which  should  be  placed 
upon  the  foregoing  amendments,  a  question  arises  whether 
the  latter  repeals  the  former.  Wherein  they  are  inconsistent, 
the  former  must  be  regarded  as  repealed  by  the  latter.  K  by 
the  latter  statute  the  legislature  had  attempted  to  cover  the 
whole  sulgect  matter  provided  for  by  the  former,  the  former 
should  perhaps  be  regarded  as  repealed.  The  President^  ^e^ 
of  the  PerUj  ^c,  B.  B.  Co.  v.  BradshaWj  6  Ind.  146. 

But  there  is  one  provision  of  the  former  statute  that  is  in 
nowise  inconsistent  with  the  latter,  nor  is  the  subject  matter 
of  it  covered  by  the  provisions  of  the  latter;  and  in  respect 
to  that  provision  the  former  law  should,  in  our  opinion,  be 
regarded  as  unaffected  by  the  latter.  We  have  reference  to 
the  latter  clause  of  the  amendment  of  1858,  which  provides 
that,  **  all  the  lands  owned  or  held  in  trust  by  any  of  the 
aforesaid  companies,  and  not  used  by  them  in  running  or 
operating  their  said  railroad,  plank  road,"  &c.,  '^  shall  be  as- 
sessed for  taxation,  and  the  taxes  collected,  in  the  counties 
where  they  severally  lie,  in  the  same  manner  and  subject  to 
the  same  rules  and  regulations  that  govern  the  assessment  and 
collection  of  taxes  on  the  lands  of  private  persons."  It  is 
necessary,  it  may  be  further  observed,  that  this  provision 
should  be  regarded  as  continued  iu  force,  in  order  to  the  per- 
fection and  harmony  of  the  system  of  taxation  contemplated 
by  the  legislation  in  question. 

It  wilt  be  seen  at  a  glance  that  the  system  of  taxation  con- 
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temp]ated  by  these  provisionB  is  a  very  substantial  departure 
from  that  adopted  in  1852.  Instead  of  taxing  railroad  com- 
panies as  for  stock,  they  are  taxed,  under  the  present  system, 
Bs  for  real  estate,  or,  in  the  language  of  the  statute,  as  for  the 
"road." 

We  think  the  following  proposition  may  be  stated  as  legit- 
imate deductions  from  tbe  statutes  in  question : 

Ist  A  railroad  company  is  to  be  taxed  for  its  ^^road"  as 
an  unit,  embracing  not  only  tbe  track,  rolling  machinery, 
side  tracks  and  switches,  but  all  depots,  machine  shops,  &c., 
in  short,  including  all  property  in  any  way  used  by  it  in  run- 
ning or  operating  tbe  road.  But  whether  such  track  of  the 
road,  where  it  runs  through  different  counties,  is  to  be  re- 
garded as  of  equal  value,  or  whether  it  may  be  appraised  dif- 
ferently in  different  counties,  is  a  question  not  involved  in 
this  case  and  need  not  here  be  decided. 

2d.  Real  estate  owned  by  a  railroad  company,  or  held  in 
trust  and  not  used  in  running  or  operating  the  road,  is  to  be 
taxed  in  the  same  manner  as  the  real  estate  of  private  indi- 
viduals. This  is  expressly  provided  for  by  the  amendment 
of  1858,  and  is  in  entire  harmony  with  that  of  1859.  It  is 
also  in  harmony  with  the  theory  that  every  thing  pertaining 
to  the  use  and  operation  of  the  road  is  to  be  taxed  unitedly 
as  a  road.  Many  railroad  companies  may  yet  have  lands 
received  on  subscription  to  tbe  capital  stock  of  the  company 
or  otherwise,  that  have  no  connection  whatever  with  the  use 
and  operation  of  the  road,  and  there  is  no  just  reason  why 
such  lands  should  not  be  taxed  as  the  lands  of  private  per- 
sons. The  appraisement  of  such  real  estate  is  amply  pro- 
vided for  in  the  first  part  of  the  second  clause  of  the  amend- 
ment of  1859,  and  it  is  no  where  provided  that  such  lands 
shall  enter  into  the  unit  denominated  the  *^^  road." 

From  this  exposition  of  the  statute  it  is  clear  that  the  city 
of  Lafayette  bad  no  authority  to  assess  the  tax  in  question 
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upon  the  lots  tLus  held  and  used  by  the  company  in  operating 
her  road.  The  assessment  of  the  tax  upon  the  road,  so  far 
as  it  rans  through  the  city,  exhausted  her  power  in  that  re- 
spect, and  a  further  assessment  on  the  lots  and  lands  as  such 
was  without  authority  of  law.  The  demurrer  to  the  com- 
plaint should  have  been  overruled. 

Per  Curiam, — The  judgment  below  is  reversed,  with  costs. 

William  Z,  Stuart^  for  the  appellant. 

J^hn  Pettitj  for  th«  appellee. 


^•» 


Garroll  v.  Touno. 

Practiok — Bill  of  Exceptions. — A  bill  of  exceptions  filed  after 
the  term  at  which  the  proceedings  excepted  to  were  had,  without 
leave  of  the  Court,  can  not  be  considered  as  a  part  of  the  record 
on  appeal.  Errors  of  law,  to  be  available,  must  be  excepted  to  at 
the  time,  but  exceptions  can  not  be  shown  by  a  bill  of  exceptions 
filed  after  the  term  at  which  the  alleged  errors  were  committed, 
unless  leave  be  given. 

APPEAL  from  the  Alien  Common  Pleas. 

WoRDBN,  J. — ^Action  by  Young  against  Garroll  and  others. 
Issue,  trial,  verdict,  and  judgment  for  the  plaintiff. 

The  defendants  below  appeal,  though  the  errors  are  as- 
signed in  the  name  of  Young  as  appellant  against  the  other 
parties  as  appellees.  As  it  is  apparent  that  the  defendants 
below,  and  not  Youngy  are  the  appellants,  we  shall  treat  them 
as  such,  especially  as  no  question  is  made  as  to  the  manner 
of  entitling  the  cause  in  this  Court. 

The  errors  assigned  are  such  as  can  be  made  to  appear  only 
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by  bill  of  exceptions,  and  there  is  no  such  bill  properly  in 
the  record. 

The  record  shows  that  at  the  June  term,  1862,  the  cause 
was  tried,  a  verdict  found  for  the  plaintiff,  a  mbtion  for  a  new 
trial  interposed,  and  reasons  therefor  filed.  Here  ends  the 
proceedings  at  that  term.  There  was  no  leave  given  to  file  a 
bill  of  exceptions  after  iiie  term.  At  the  next  term,  on  the 
24th  of  OetobeVj  of  the  same  year,  a  bill  of  exceptions  was 
filed,  which  sets  forth  various  previous  rulings  excepted  to, 
and  among  other  things,  it  states  that  the  Court  had  overruled 
the  motion  for  a  new  trial,  to  which  exception  was  also  taken. 
The  record  further  shows  that  afterwards,  on  the  7th  of  No* 
vembeTj  1863,  (this  is  probably  a  clerical  mistake  for  1862,) 
the  Court  overruled  the  motion  for  a  new  trial,  and  rendered 
judgment  for  the  plaintiff.  We  suppose,  taking  the  record 
and  bill  of  exceptions  together,  that  the  Court  announced  its 
ruling  on  the  motion  for  a  new  trial  at  the  term  at  which  it 
was  made,  but  no  entry  thereof  was  made  until  afterwards. 
The  bill  of  exceptions  being  filed  after  the  term  at  which  the 
proceeding  excepted  to  were  had,  it  can  not  be  regarded  as 
part  of  the  record*  This  point  has  been  so  often  determined 
that  it  would  be  useless  to  refer  here  to  the  numerous  de- 
cisions. But  suppose  that,  in  point  of  fact,  as  possibly  may 
have  been  the  case,  the  motion  for  a  new  trial  was  not  deter- 
mined by  the  Court  until  the  October  term,  the  bill  of  excep- 
tions then  filed  might  be  good  for  the  purpose  of  showing 
what  the  evidence  was  on  which  the  verdict  was  found,  and 
for  the  purpose  of  saving  an  exception  to  the  overruling  of 
the  motion.  The  new  trial  was  asked  on  the  ground  of  va- 
rious alleged  errors  committed  on  and  before  the  trial,  as 
well  as  on  the  ground  that  the  verdict  was  not  sustained  by 
the  evidence.  As  to  the  alleged  errors  of  law,  they  must 
have  been  excepted  to  at  the  time  of  their  commission,  and 
such  exception  must  legitimately  appear.    This  can  not  be 
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shown  by  a  bill  of  exceptionB  filed  after  the  term  at  which 
the  alleged  errors  were  committed,  unless  leave  be  given. 
Hence  it  does  not  appear  that  any  errors  of  law  were  com- 
mitted for  which  a  new  trial  should  have  been  granted. 

K  the  case  be  deemed  legitimately  before  us  on  the  evi- 
dence, on  the  theory  that  the  motion  was  overruled  at  the 
October  term,  it  will  not  better  the  appellant's  condition  as 
the  evidence  tends,  to  say  the  least  of  it,  to  sustain  the  ver- 
dict. 

Per  Curiam. — The  judgment  below  is  affirmed,  with  costs* 

W.  S.  Smitkj  and  W,  M.  Crane^  for  the  appellant. 

Moses  Jenkinsoriy  for  the  appellees. 


Thb  State  on  the  mpoRMATioir  of  Carlton,  kc.  v.  Daw- 
son et  al. 

Bailroads — Acceptanck  of  Charter — Constitutional  Law. — 
As  to  what  acts  on  the  part  of  the  corporators  constitate  an  accep- 
tance of  a  special  charter,  see  the  opinion  at  length. 

The  Fort  Wayne  and  Southern  Railroad  Company. — ^The  cor- 
porators  having  accepted  the  charter  before  the  Constitution  of 
1851  took  effect,  it  became  a  valid  and  binding  contract  between 
them  and  the  State,  whioh  could  not  be  abrogated  or  impaired,  ex- 
cept for  canse. 

APPEAL  from  the  Clark  Circuit  Court. 

Worsen,  J. — This  was  an  information  against  the  appellees, 
charging  them  in  substance,  with  usurping  and  exercising 
the  powers  and  functions  of  a  railroad  corporation,  under  the 
pretended  authority  of  an  act  of  the  legislature,  entitled, 
"  An  act  to  Incorporate  the  Fort  Wayne  and  Southern  Rail- 
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road  Company ^^  approved  January  16,  1849.  It  is  alleged 
that  the  corporators  named  in  the  act  did  not  accept  the 
charter  and  franchises  until  June^  1852;  that  as  there  had 
been  no  acceptance  of  the  charter  np  to  November  1, 1851, 
the  act  was  then  repealed  by  the  Constitution  of  the  State, 
which  then  took  effect.    Prayer  for  judgment  of  ouster. 

Issue,  trial,  finding,  and  judgment  for  the  defendants. 

The  case  comes  before  us  on  the  evidence. 

In  the  case  of  The  State  v.  Dawson^  16  Ind.  40,  it  was  held 
that  if  the  charter  was  not  accepted  by  the  corporators  until 
the  new  constitution  took  effect,  it  was  thereby  repealed,  and 
no  valid  organization  could  thereafter  take  place  under  the 
act.  The  question  was  there  decided  on  demurrer.  In  the 
case  before  us,  an  issue  of  fact  was  made  and  tried ;  and  the 
evidence  shows,  as  we  think,  pretty  conclusi-vely,  that  the 
corporators  named  in  the  act  did  accept  the  charter  before 
the  new  constitution  took  effisct. 

The  act  in  question  provides  that  Allen  Hamilton  and 
others,  naming  them,  and  their  associates  and  successors  in 
office,  &c., ''  are  hereby  constituted  a  body  corporate  and  poli- 
tic, by  the  name  and  style  of  The  Fort  Wayne  and  Southern 
Railroad  Company^  and  shall  be  able  and  capable  in  law  to 
sue  and  be  sued,"  &c. 

It  was  not  only  proven  that  the  corporators  applied  to  the 
legislature  for  the  passage  of  the  act  in  question,  already 
drawn  up  as  passed,  excepting  the  clause  authorizing  a  repeal; 
that  one  of  the  corporators  appeared  before  a  legislative 
committee,  to  whom  the  bill  was  referred,  and  on  behalf  of 
himself  and  the  other  corporators,  explained  to  the  commit- 
tee the  objects  of  the  proposed  organization;  but  it  was  also 
proven  that,  after  the  legislature  appended  the  clause  author- 
izing a  repeal  in  certain  cases,  such  of  the  corporators  as 
were  present,  one  of  whom,  at  least,  appears  to  have  been 
acting  by  the  authority,  express  or  implied,  of  those  who 
.     Vol.  XXTT.— 18. 
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were  absent,  met  together  and  consulted  upon  the  amend- 
ment,  and  agreed  to  accept  the  charter  in  that  form.  If  the 
evidence  stopped  here,  it  would  be  clearly  sufficient  to  show 
an  acceptance.  ^^  If  a  peculiar  charter  is  applied  for,  and  it 
is  given,  there  can  be  no  reasonable  ground  to  doubt  of  its 
immediate  acceptance."    Ang.  &  Ames  on  Corp.  §  88. 

But  in  addition  to  this,  the  evidence  shows  that  in  October j 
1651,  a  meeting  was  held  of  a  majority  of  the  corporators 
named,  when  they  determined  to  build  the  contemplated 
railroad,  under  the  charter. 

The  corporators  having  accepts  the  charter  before  the 
constitution  of  1851  took  effect,  it  became  a  valid,  binding 
•contract  between  the  State  and  the  corporators,  which  could 
not  be  abrogated  or  impaired  except  for  cause. 

Per  Curiam. — ^The  judgment  below  is  affirmed. 

Beal  ^  Browrdee^  for  the  appellant. 

-B.  Crawford^  for  the  appellee. 


•♦^ 


Vanhouten  i\  Vagbn. 

APPEAL  from  the  Marion  Circuit  Court. 

Per  Curiam,. — ^In  this  case  the  question  attempted  to  be 
raised  is  in  reference  to  the  ruling  of  the  Court  in  striking 
out  the  second  paragraph  of  the  answer.  There  is  no  bill  of 
exceptions  presenting  to  us  the  pleading  so  stricken  out,  and 
it  is  not,  therefore,  before  us ;  Adkins  v.  Hudson^  11  Ind.  872 ; 
nor  does  the  fact  that  it  was  contained  in  the  transcript  of 
the  justice,  before  whom  the  suit  was  commenced,  change 
the  rale.    Ghrow  v.  Studahaker^  14  id.  519. 


MAT  TERM,  1864.  275 

Banry  v.  Berry, 


The  judgment  is  afSrmed,  with  8  per  cent  damages  and 
costs. 

CoUrick  ^  Jordan^  for  the  appellant. 
W.  P.  Fishiacky  for  the  appellee. 


^#» 


BSBBY  V.  BeSBT. 

Appxal. — Where  no  appeal  was  prayed,  and  no  bond  given  in  the 
Court  below,  a  cause  can  not  be  properly  appealed  as  from  an  inter- 
locutory order,  under  the  second  specification  of  section  676,  2  O 
&  H.  276. 

APPEAL  from  the  Delaware  Common  Pleas. 

Per  Curiam. — ^This  was  an  application  for  partition  of  lands. 
After  the  Court  had  found  the  respectiye  shares  of  the  par- 
ties and  ordered  a  partition,  an  appeal  was  taken  to  this  Court 
and  dismissed,  because  prematurely  taken.  Berry  y.  Berryj 
13  Ind.  446.  The  record  before  us  shows  that  afterwards 
commissioners  were  appointed  to  make  partition,  who  re- 
ported that  the  land  was  not  susceptible  of  division  without 
injuring  the  parties,  &c.  An  order  was  entered  and  a  com- 
missioner appointed  to  make  sale  of  said  lands,  from  which 
no  appeal  was  prayed  nor  bond  given.  For  several  tdtms 
after  this  was  done  the  only  entries  appear  to  have  been  orders 
for  continuance.  The  record  is  now  brought  here.  See  Sta* 
ley  €tal.v.  Dorat^  11  Ind.  867,  which  is  decisive  of  this. 

The  appeal  is  dismissed  at  costs  of  appellant. 

Walter  March^  for  the  appellant. 
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Wabben  v.  Paul. 

CoNSTiruTiONAL  Law. — ^The  proTiaioB  of  tlie  internal  revenne  act  of 
July  4,  1864,  requiring  writs  in  State  Courts  to  be  stamped  is  not 
within  tlie  sphere  of  the  legislatiye  powers  of  the  Federal  &OTen- 
ment,  and  is  inoperatiTe. 

Same — Habeas  Cobpus. — Seetion  8  of  Art  1,  of  the  Constitution 
of  the  Dhtted  States  contains  a  delegation  to  Congress  of  power  to 
suspend  the  writ  of  hahetu  corpm. 

APPEAL  from  the  Elkhart  Common  Pleas. 

Pebeins,  J< — Suit  to  recover  possession  of  personal  prop- 
erty. Suit  dismissed  by  the  Court,  on  motion  of  defendant, 
and  a  return  of  property  ordered,  because  papers  were  not 
stamped  as  required  by  act  of  Congress.  The  Court  refused 
permission  to  plaintiff  to  affix  stamps,  in  Court,  to  avoid  a 
dismissal.  The  internal  revenue  act  of  July  4th,  1864,  enacts 
that  stamps  upon  legal  documents  shall  be  thus: 

"  Writ,  or  other  original  process  by  which  any  suit  is  com- 
menced in  any  Court  of  record,  either  of  law  or  equity,  50 
cents. 

^^  Where  the  amount  claimed  in  a  writ,  issued  by  a  Court 
not  of  record,  is  100  dollars  or  over,  50  cents. 

^^TJpon  every  confession  of  judgment,  or  cognovit,  for  100 
dollars  or  over,  (except  in  those  cases  where  the  tax  for  the 
writ  of  a  commencement  of  suit  has  been  paid,)  50  cents. 

^niVrits  or  other  process  on  appeals  from  justices'  Courts 
or  other  Courts  of  inferior  jurisdiction  to  a  Court  of  record, 
50  cents. 

^'  Warrants  of  distress,  when  the  amount  of  rent  claimed 
does  not  exceeed  100  dollars,  25  cents. 

^^When  the  amount  claimed  exceeds  100  dollars,  50  cents. 
Provided^  that  no  writ,  summons  or  other  process  issned  by 
and  returnable  to  a  justice  of  the  peace,  except  as  hereinbe- 
fore provided,  or  by  any  police  or  municipal  Court  having  no 
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larger  jarisdiction  as  to  the  amount  of  damages  it  may  ren- 
der than  a  justice  of  the  peace  in  the  same  State,  or  issued 
in  a  criminal  or  other  suits  commenced  by  the  United  States 
or  any  State,  shall  be  subject  to  the  payment  of  stamp  duties ; 
And  providedf  further ,  that  the  stamp  duties  imposed  by  the 
foregoing  Schedule  B  on  manifests,  bills  of  lading,  and  pas- 
sage tickets,  shall  not  apply  to  steamboats  or  other  vessels 
plying  between  ports  of  the  United  States  and  ports  in  British 
North  America. 

'<  Affidavits  in  suits  or  legal  proceedings  shall  be  exempt 
from  stamp  duties/' 

We  quote  this,  being  the  latest  act,  because  it  involves  the 
question  to  be  decided,  which  is,  has  Congress  power  to  taa: 
legal  proceedings  in  the  State  Courts  ? 

The  powers  of  Congress  are  delegated  by  the  Constitution ; 
and  ^Hhe  powers  not  delegated  to  the  Untied  States  by  the 
Constitution,  nor  prohibited  by  it,  to  the  States,  are  reserved 
to  the  States  respectively,  or  to  the  people." 

We  start  out,  then,  with  the  constitutional  fact  that  State 
governments  are  to  exist  concurrently  with  the  United  States 
government,  possessed  of  independent  powers,  beyond  the 
control  of  the  United  States  government;  for  they,  and  their 
people,  possess  all  powers  not  granted  to  the  Untied  States, 
State  governments,  then,  are  to  exist. 

The  powers  delegated  to  the  general  government  are  speci- 
fied in  sec.  8  of  art.  1.  Section  9  of  the  same  article  contains 
restrictions  and  limitations  on  the  powers  granted  generally 
in  section  8,  and  section  10  of  the  same  article  contains  the 
prohibitions  upon  the  States. 

Section  8  of  art.  1,  delegates  power  to  Congress  to  organize 
Courts,  and  therein,  we  may  here  remark,  delegates  to  Con- 
fess power  both  to  authorize  the  issue,  and  to  suspend  the 
iasae  of  the  writ  of  habeas  corpus,  because  that  is  a  judicial 
writ^  and  the  power  to  organize  Courts  includes  the  power  of 
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determining  what  writs  they  may  issue,  or  not  issue,  from  time 
to  time;  hence  it  was  necessary  to  place  the  restriction 
upon  the  power  thus  delegated  to  Congress  to  legislate  for 
the  Courts  which  is  contained  in  sec.  9,  viz :  that  Congress 
should  not,  in  so  legislating,  withhold  from  them  the  right  to 
issue  the  well  known  judicial  writ  of  habeas  corpus^  except,  &c. 

But  there  is  no  express  delegation  of  power  in  the  Constitu- 
tion  to  Congress  to'  legislate  for  State  Courts,  and  none  ought 
to  he  delegated  incidentally. 

The  Constitution,  in  sec.  8,  delegates  to  Congress  the  power 
to  lay  and  collet  taxes,  duties,  imposts  and  excises ;  hut  no 
direct  tax  shall  be  laid  unless  in  proportion  to  the  census,  and 
duties,  imposts  and  excises  must  be  uniform,  fte. 

The  Constitution  seems  to  contemplate  three  kinds  of  taxes 
as  within  the  power  of  Congress,  viz : 

1.  Direct  taxes. 

2.  Duties  or  imposts. 
8.  Excises. 

Such  taxes  Congress  may  lay  and  collect;  and  it  certainly  is 
not  clear  that  it  can  any  other.  1  Story  on  Const.,.  §§  950, 
951,  et  seq.  The  stamp  tax  upon  legal  documents  does  not 
fall  within  either  of  these  classes.  It  is  a  tax  on  the  right  to 
justice.  See  Smith's  Wealth  of  Nations,  p.  871 ;  Say's  PoL 
Economy,  6th  Am.  ed.,  p.  460,  note ;  Kew  Am.  Cyclopedia, 
vol.  7,  p.  865.  John  Stuart  MUl^  in  his  late  work  on  Political 
Economy,  classes  this  description  of  tax  under  the  head  of, 
^^some  other  taxes,''  vol.  2,  p.  460;  and  on  p.  465  of  the  same 
volume  he  says:  ^'In  the  enumeration  of  bad  taxes,  a  con- 
spicuous  place  must  be  assigned  to  law  taxes ;  which  extract 
a  revenue  for  the  State  from  the  various  operations  involved 
in  an  application  to  the  tribunals.  Like  all  needless  expenses 
attached  to]  law  proceedings,  they  are  a  tax  on  redress,  and 
therefore  a  premium  on  injury."    He  says  they  have  been 
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mostly  abolished  in  England^  since  their  injustice  was  so 
dearlj  demonstrated  by  Benthanu    See  Say,  swpra. 

Bat  conceding  for  the  purposes  of  this  case  that  Congress 
mAy  lay  and  collect  stamp  taxes,  we  hpld  that  they  can  not 
be  laid,  by  that  body,  on  proceedings  in  the  State  Courts. 
This  question  is  not  entirely  new.  In  1797  Congress  passed 
a  stamp  act.  The  point  was  then  made,  that  Congress  could 
not  even  require  a  license  from  attorneys  to  practice  in  State 
Courts,  but  might  to  practice  in  the  United  States  Courts;  and 
the  law  then  enacted  respected  the  rights  of  the  States  in 
these  particulars.  Bent.  Beb.,  vol.  2,  p.  155 ;  Story's  Laws  of 
United  States,  vol.  1,  p.  466. 

State  governments,  as  we  have  seen,  are  to  exist  with  judi- 
cial tribunals  of  their  own.  This  is  manifest  all  the  way 
through  the  Constitution.  This  being  so,  those  tribunals 
must  not  be  subject  to  be  encroached  upon  or  controlled  by 
Congress.  This  would  be  incompatible  with  their  free  exist- 
ence. It  was  held  when  Congress  created  a  United  States 
bank,  and  is  now  decided  when  the  United  States  has  given 
bonds  for  borrowed  money,  that  as  Congress  had  rights  to 
create,  such  fiscal  agents  and  issue  such  bonds,  it  would  be  in« 
compatible  with  the  full  and  free  enjoyment  of  those  rights 
to  allow  that  the  States  might  tax  the  bank  or  bonds ;  be- 
cause, if  the  right  to  so  tax  them  was  conceded,  the  States 
might  exercise  the  right  to  the  destruction  of  congressional 
power.  The  argument  applies  with  full  force  to  the  exemp- 
tion of  State  governments  from  federal  legislative  interfer- 
^ee. 

There  must  be  some  limit  to  the  power  of  Congress  to  lay 
stamp  taxes.  Suppose  a  State  to  form  a  new  or  to  amend 
her  existing  Constitution,  could  Congress  declare  that  it  should 
be  void  unless  stamped  with  a  federal  stamp?  Can  Congress 
require  State  legislatures  to  stamp  their  bills,  journals,  laws, 
Ac,  in  order  that  they  shall  be  valid?    Can  it  require  the 
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Bzecutive  to  stamp  all  commissions?  If  so,  where  is  he  to  get 
the  money  ?  Can  Congress  compel  the  State  legislatures  to 
appropriate  it?  Caix  Congress  thus  subjugate  a  State  by  leg- 
islation ?  We  think  this  will  scarcely  be  pretended.  Wh^e 
then,  is  the  line  of  dividing  power  in  this  particular  ?  Could 
Congress  require  voters  in  State  and  corporation  elections  to 
stamp  their  tickets  to  render  them  valid? 

Under  the  old  confederation  Congress  legislated  upon 
States,  not  upon  the  citizens  of  the  State.  The  most  impor- 
tant change  wrought  in  the  government  by  the  Constitution 
was  that  legislation  operated  upon  the  citizens  directly,  en- 
forced by  federal  tribunals  and  agencies,  not  upon  the  States. 

Another  established  constitutional  principle  is  that  the  gov- 
ernment of  the'  United  StateSy  while  sovereign  within  its 
sphere,  is  still  limited  in  jurisdiction  and  power  to  certain 
specified  subjects.    See  Hopkins  v.  Jones^  post  p.  810. 

Taking  these  three  propositions,  then,  as  true: 

1.  States  are  to  exist  with  independent  powers  and  institu- 
tions within  their  spheres. 

2.  The  Federal  government  rs  to  exist  with  independent 
powers  and  institutions  within  its  sphere. 

8.  The  Federal  government  operates,  within  its  sphere, 
upon  the  people  in  their  individual  capacities,  as  citizens  and 
subjects  of  that  government,  within  its  sphere  of  power,  and 
upon  its  own  officers  and  institutions  as  a  part  of  itself. 

Taking  these  propositions  as  true,  we  say,  it  seems  to  re- 
sult as  necessary  to  harmony  of  operation  between  the  Fede- 
ral and  State  governments,  that  the  Federal  government 
must  be  limited,  in  its  right  to  lay  and  collect  stamp  taxes,  to 
the  citizens,  and  their  transactions  as  such,  or  as  acting  in  the 
Federal  government,  officially  or  otherwise;  and  can  not  be  laid 
upon  and  collected  from  individuals  on  their  proceedings  when 
acting,  not  as  citizens,  transacting  business  with  each  otheri 
as 'such,  but  officially,  or  in  the  pursuit  of  rights  and  duties 
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in  and  throngh  State  official  agencies  and  institations.  When 
thuB  acting,  they  are  not  acting  nnder  the  jarisdiction  nor 
within  the  power  of  the  United  States;  not  acting  as  subjects 
of  that  government;  not  within  its  sphere  of  power  oyer 
them;  and  neither  they  nor  their  proceedings  are  subject  to 
interference  from  the  United  States./  Can  Congress  regulate, 
or  prescribe  the  taxation  of,  costs  in  a  State  Court ? /The 
Federal  government  may  tax  the  Governor  of  the  State,  or 
the  clerk  of  a  State  Court,  and  his  transactions  as  an  indi- 
vidual, but  not  as  a  State  officer.  This  must  be  so,  or  the 
State  may  be  annihilated  at  the  pleasure  of  the  Federal  gov- 
ernment. The  Federal  government  may,  perhaps,  take,  by 
taxation,  most  of  the  property  in  a  State,  if  exigencies  re- 
quire, but  it  has  not  a  right,  by  direct  or  indirect  means,  to 
annihilate  the  functions  of  the  State  government* 

Per  Curiam. — The  judgment  below  is  reversed,  with  costs. 
Cause  remanded,  Ac. 

Sobert  Loxory^  for  the  appellant. 

John  H.  Bakery  for  the  appellee. 


Warkbn  v.  Paul  et  al. 

APPEAL  from  the  Elkhart  Common  Pleas. 

Per  Curiam. — ^The  judgment  in  this  case  is  reversed  with 
costs,  cause  remanded,  Ac,  for  the  reasons  given  in  Warren 
V.  Paulj  at  this  term,  the  same  questions  being  involved  in 
both  cases. 

Robert  Lowry,  for  the  appellant. 

John  H.  Baker  J  for  the  appellee. 
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Bbumback  v.  Paul. 

APPEAL  from  the  Elkhart  Common  Pleaa. 

Per  Curiam. — ^The  judgment  in  this  case  is  revereed,  with 
coBts,  cause  remanded,  &c.y  for  the  reaaons  given  in  TFarrca 
y.  Pautf  at  this  term,  the  questions  in  the  two  cases  being 
alike. 

Bobert  Lowry,  for  the  appellant. 

John  £r«  Bakevy  for  the  appellee. 


Thateb  17.  Hedges'  and  Another. 

CON8TIT0TIONAL  Law.-^1.  At  the  adoption  of  the  Oonstitnticm^  aJl 
goyernmental  power  was  in  the  States;  and  in  the  diyision  of  it 
made  by  the  adoption  of  the  Constitation,  the  Federal  Government 
reoeived  only  what  was  granted  to  it,  the  States  retaining  the 
residunm,  except  so  far  as  it  was  extinguished  entirely  by  prohibi- 
tions upon  the  States. 

Same. — 2.  The  prohibition  of  a  power  to  the  States  did  not  of  itself, 
operate  as  a  grant  of  the  power  to  the  Federal  Oovernment,  but 
rather  as  an  extinguishment  of  the  power  as  a  governmental  one 
where  a  grant  of  it  was  not  made  in  the  Constitution  to  the  Federal 
Oovernment. 

Same — Legal  Tendeb. — 3.  The  power  to  coin  money  is  one  power^ 
and  the  power  to  declare  anything  a  legal  tender  is  another,  and 
different  power;  both  were  possessed  by  the  States  severally  at 
the  adoption  of  the  Constitution;  by  that  adoption,  the  power 
to  coin  money  was  delegated  to  the  Federal  Government,  while 
the  power  to  declare  a  legal  tender  was  not,  but  was  retained  by 
the  States  with  a  limitation,  thus :  *^  Congress  shall  have  power 
to  coin  money,"  &c.    *'No  State  shall  coin  money";  and  ''no 
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State  Bhall  make  anything  but  gold  and  silver  coin  a  legal  tender," 
Ao.  States,  then,  ihongli  they  can  not  coin  money,  can  declare  that 
gold  or  silyer  o<Hn,  or  both,  irhether  coined  by  the  Federal, 
or  the  Spanish,  or  the  Mexican  GoYcmment,  shall  be  legal  tender. 
And  as  Congress  was  authorized  to  make  money  only  oat  of  coin, 
and  the  States  were  forbidden  to  make  anything  but  coin  a  legal 
tender,  a  specie  currency  was  secured  in  both  the  Federal  and  State 
Governments.  There  was  thus  no  need  of  delegating  to  Congress 
tiie  power  of  declaring  a  legal  tender  in  transactions  within  the 
domain  of  Federal  legislation.  The  money  coined  by  it  was  the 
necessary  medium. 

Samx. — 4.  The  words  delegating  to  Congress  power  '^to  coin  money," 
regulate  the  value  thereof  and  "  of  foreign  coin/'  do  not  include 
the  right  to  make  coined  money  out  of  paper.  If  they  do,  then 
the  States  have  a  right  to  make  such  money  a  legal  tender.  It 
does  violence  to  the  language  to  give  it  such  a  meaning. 

Sajix.— 5.  The  power  to  declare  paper  a'legal  tender  is  not  incidental 
to  any  power  delegated  by  the  Constitution. 

APPEAL  from  the  Boone  Cirttiit  Court. 
Perkins^  J. — This  suit  was  instituted  upon  a  promiBSory 
note  of  the  following  tenor ; 

"f600.  March  26, 1862. 

"  Four  months  after  date  we  promise  to  pay  to  Oel  Thayer^ 
or  order,  500  dollars  in  gold,  value  received)  without  any 
relief  whatever  from  valuation  or  appraisement  laws. 

"  John  W.  Hbdgbs, 
Martin  C.  Eleigbr.'' 

The  plaintiff  prayed  for  a  special  judgment  for  the  gold  or 
its  equivalent. 

The  defendant  answered,  alleging  a  tender  of  the  amount 
due,  before  suit  commenced,  &c.,  in  legal  tender  treasury 
notes,  at  their  face. 

A  demurrer  was  overruled  to  this  answer. 
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The  plaintijf  then  replied,  Bhowing  the  depreciation  of 
treasury  notes,  and  the  insafficiency  of  the  tender,  in  amonnt^ 
on  that  ground,  bat  the  Court  held  the  reply  bad,  on  demurrer. 

The  Court  rendered  a  general  judgment  for  the  plaintiff 
for  the  amount  of  the  note,  but  rendered  judgment  agtinst 
him  for  the  costs  of  suit,  on  the  ground  that  a  valid  tender, 
in  treasury  notes,  had  been  made  before  suit  commenced. 

The  plaintiff  appealed  to  this  Court. 

The  points  upon  the  rulings  below  were  properly  saved  by 
exceptions. 

The  tender  of  the  paper  in  question,  in  discharge  of  an 
express  contract  to  pay  in  gold,  was  made,  and  sustained  by 
the  Court  below,  under  the  first  section  of  the  act  of  Con* 
gress,  of  February  25, 1862,  which  declares  that  treasury  notes 
issued  pursuant  to  it,  shall  *^  be  lawful  money,  and  a  legal 
tender  in  payment  of  all  debts,  public  and  private,  within  the 
United  StateSy  except  duties  on  imports  and  interest  as  afore-* 
said.''    Acts  of  Cong.  1862,  (L.  &  B.'s  ed.)  p.  845. 

If  this  clause  of  the  act  mentioned  is  constitutional,  the 
tender  in  question  was  valid.    If  not,  it  was  not. 

We  thus  arrive  at  one  of  the  questions  that  may  be  decided. 

In  considering  this  question,  it  will  be  convenient  to  first 
ascertain  the  precise  character  and  purpose  of  the  treasury 
note  law. 

It  will  not  be  difficult  to  do  this. 

In  1857,  an  act  was  passed  by  Congress,  providing  for  the 
issue  of  twenty  millions  of  treasury  notes,  and  empowering 
the  Secretary  of  the  Treasury,  among  other  things,  "to 
borrow,  from  time  to  time,  such  sums  of  money,  upon  the 
credit  of  such  notes,  as,"  &c.    Acts  1858,  p.  257. 

In  July  J 1861,  another  act  was  passed,  entitled,  "An  act  to 
authorize  a  national  loan  and  for  other  purposes,"  which 
authorized  the  Secretary  of  the  Treasury  to  borrow  250|* 
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000,000  dollars,  and  to  issue  bonds  and  treasury  notes  there- 
for, Ac/'    Acts  1861,  p.  269. 

Again,  in  August^  1861,  and  again  in  February ,  1862,  acts 
were  passed  in  relation  to  treasury  notes  as  a  means  of  ob- 
tainksg  loans,  Ac.;  though  no  clause  was  inserted  in  any  of 
these  acts  making  the  notes  a  legal  tender. 

But,  on  the  25th  of  February ^  1862,  another  act  was  passed, 
authorizing  a  further  issue  of  such  notes,  the  act  being  one 
of  the  series  upon  this  subject  of  treasury  notes,  it  making 
reference  to  the  previous  acts,  and  treating  the  notes  to  be 
issued  under  it  as  a  part  of  the  government  securities,  but 
adding  a  provision  additional  to  those  in  previous  acts,  mak- 
ing the  notes  issued  under  it  a  legal  tender.  Acts  1862,  pp. 
838,  845. 

The  purpose  of  the  treasury  notes,  then,  was  to  raise  or 
supply  money,  and  they  pledge  the*  government,  upon  their 
fiftce,  as  security  to  the  holder,  to. pay  money  for  ^hem.  This 
is  the  form  of  the  notes. 

And  the  question  is,  could  Congress  compel  creditors  to 
receive  paper  in  payment,  generally,  of  debts  due  to  them. 
We  speak  of  the  Creditor  and  debtor  portions  of  the  mass  of 
the  people. 

The  Congress  of  the  United  States  has,  at  different  times, 
authorized  the'issue  of  three  descriptions  of  paper,  viz: 

1.  Paper  by  corporations,  called  banks. 

The  right  to  authorize  this  kind  of  paper  does  not  come  in 
question  in  the  case  at  bar.  It  may,  however,  be  observed  in 
passing,  that  the  Supreme  Court  of  the  United  States  has 
decided  that  if  a  bank  of  the  United  States,  is  a  necessary 
and  proper  financial  agent  of  the  government,  it  is  constitu- 
tional, if  not,  it  is  not.  The  experience  of  the  last  twenty 
odd  years  seems  to  esfcablish  the  fact  that  it  is  not  such  an 
agent.    McGulloeh  v.  Maryland,  4  Cond.  R.  466. 

2.  Bonds  for  money  actually  borrowed. 
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Of  the  right  to  issue  this  paper  there  is  no  doabt.  The 
power  to  borrow  money  includes  the  power  to  execute  a 
written  acknowledgment  of  the  debt  created  by  the  act  of 
borrowing,  and  also  a  written  promise  to  pay  the  debt. 

8.  Paper,  in  the  similitude  of  bank  notes,  bills  of  credit,  in 
fact,  designed  to  circulate  as  money,  as  well  as  to  accomplish 
a  loan.    See  Brisco  v.  The  Bank,  ^c,  11  Pet  Eep.  (U.  S,)  p.  267. 

The  right  to  issue  such  paper  is  not  free  from  doubt.  See 
Beynolds  v.  The  Bank,  18  Ind.  457.  It  is  held  not  to  exist  by 
Mr.  Curtis  in  his  History  of  the  Constitution,  vol.  2,  p.  829. 
But  the  point  need  not  be  decided  now.  What  we  are  at 
present  considering  is,  can  Congress  proceed  a  step  further 
and  make  paper  issued  under  its  authority,  money,  legal 
tender  in  payment  of  all  debts?  The  answer  to  this  question 
must  be  drawn  from  an  examination  of  the  Constitution  of 
the  United  States. 

And,  first,  let  us  ascertain  what,  exactly,  is  the  operation 
of  the  act  of  Congress  in  question  ? 

1.  It  makes  an  article  other  than  coin,  and  an  article  as 
thus  used,  of  no  intrinsic  value,  legal  tender  money. 

2.  It  thereby  impairs  the  obligation  of  contracts  by  com- 
pelling creditors  to  receive,  in  discharge  of  them,  less  than 
half  their  value  according  to  stipulation. 

8.  It  operates  as  a  fraud  on  the  public  creditors,  and  a 
hardship  upon  the  honest  public  servants,  by  depreciating 
and  debasing  the  currency. 

4.  In  another  aspect,  it  enables  the  government  to  make, 
by  indirection,  forced  loans  as  actual  if  not  as  oppressive  as 
those  of  Charles  I,  as  they  are  made  without  interest,  against 
the  will  of  the  lender,  and  without  repayment  of  but  a  part  of 
the  principal;  thus,  in  this  case,  as  an  example.  The  govern- 
ment  desires  Thayer  to  loan  it  500  dollars.  Thayer  exj^esses 
his  inability  or  unwillingness  to  spare  the  money.  The  gov- 
ernment then  goes  to  Hedges  and  Kleiger,  and  says  to  them. 
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you  owe  Thayer  600  dollars,  which  you  are  about  to  pay  him. 
The  government  wants  that  money,  but  he  will  not  loan  it. 
You  pay  it  to  the  government,  and  it  will  give  you  a  piece  of 
paper  which  it  will  compel  him  to  take  of  you,  instead  of  the 
money  contracted  for,  in  payment  of  your  debt. 

5.  It  takes  from  the  citizen  his  property  against  his  con- 
sent and  without  just  compensation. 

Can  the  government  constitutionally  do  these  things,  is  the 
question  ? 

This  is  a  question  of  the  gravest  import.  To  arrive  at 
a  correct  answer  to  it,  it  will  be  necessary  to  somewhat 
thoroughly  analyze  the  legislative  department  of  the  Consti- 
tution of  the  United  States.  That  analysis  we  shall  attempt 
We  shall  do  it  in  no  partizan  spirit.  All  ought  to  desire  to 
know  aright  our  Constitution,  and  discussion  and  comparison 
of  views  are  necessary  to  such  knowledge.  And  especially,  in 
times  of  difficulty,  when  the  temptation  to  depart  from  it 
may  be  great,  is  the  duty  of  watchfulness  the  more  pressing, 
as  the  bad  precedents  of  such  times  become  the  bad  laws  of 
times  of  tranquillity.  Looking  forward,  as  we  hopefully  do, 
to  the  complete  suppression  of  the  existing  rebellion  and  the 
restoration  of  the  Union  under  our  revered  Constitution,  we 
are  anxious  that  we  may  then  find  it  in  its  integrity,  unbur- 
dened by  bad  precedents,  dangerous  constructions  and  vicious 
interpretations. 

We  do  not  wish  to  be  understood  as  intimating  that  the 
Constitution  is  beyond  improvement;  that  progress  will  not 
render  change  necessary ;  but  we  do  hold  that  such  change, 
happily  provided  for  in  the  Constitution  itself,  should  be 
made  in  the  mode  therein  prescribed.  Ours  is  either  a  gov- 
ernment of  the  Constitution,  or  it  is  not.  If  it  is  a  govern- 
ment of  the  Constitution,  then  its  execution,  consistently 
with  the  laws  made  under  it,  is  all  the  Federal  Government 
that  is  necessary  and  proper  for  the  welfare  of  the  nation, 
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and  all  to  which  the  States  and  y  people  can  be  rightfaUf 
subjected. 

The  government  of  the  United  States  is  one  whose  aover- 
eignty,  limited  territorially  only  by  the  boundaries  of  the 
nation,  is  yet  circumscribed  as  to  the  objects  upon  which  it 
can  act.  It  is  a  government  over  specified  subject  matters. 
Warren  v.  Paul  at  this  term  and  case  cited,  ante,  p.  276.  Most 
of  the  time  since  the  settlement  of  this  country  by  the  whites, 
the  people  of  the  United  States  have  lived  under  two  govern- 
ments acting  upon  them  within  the  same  territory.  During 
our  colonial  State,  we  had  the  British  for  our  general  govern- 
ment, and  the  colonial,  for  our  local  governments.  And  it 
was  one  great  source  of  controversy  as  to  how  far  the  British 
general  government  should  have  a  right  to  exercise  powers 
over  the  internal  affairs  of  the  Colonies,  which  were  foreign 
and  independent  as  to  each  other,  but  domestic  and  subject  as 
to  the  British  government.  It  was  agreed  that  there  were 
some  matters  pertaining  to  the  general  welfare  of  the  Colonies 
as  a  whole,  such  as  their  foreign  and  inter-colonial  trade,  thdr 
common  defence  against  the  Indians  and  foreign  enemies, 
which  should  fall  within  the  power  of  the  general  govern- 
ment; but  their  internal,  domestic  affairs,  the  general  welfiire 
of  the  people  of  the  several  Colonies,  and  of  the  "several 
Colonies  themselves,  in  their  domestic  affairs,  almost  every- 
thing, indeed,  except  their  common  foreign  relations,  the 
colonists  claimed  should  be  left  to  the  care  and  judgment  of 
the  people,  and  colonial  governments,  as  the  powers  best  cal- 
culated to  manage  them  wisely  and  economically,  and  as  the 
most  safe  to  be  trusted  with  them.  The  reader  of  history 
will  not  require  citations  of  authorities  to  this  point.  One  of 
the  charges  in  the  Declaration  of  Independence  was  that  the 
Sang  had  assented  to  a,pts  of  Parliament  for  suspending  our 
legislatures,  and  declaring  that  the  Pariiament  had  power  to 
legislate  for  us  in  all  cases  whatsoever. 


MAT  TERM,  1864.  28> 


Thayer  v.  Hedges  and  Another. 


By  the  Declaration  of  Independence,  the  Colonies  threw 
off  the  British  general  government,  rather  than  to  suhmit  to 
its  encroachments  upon  matters  pertaining  to  their  several 
domestic,  instead  of  confining  its  action  to  their  foreign  ag- 
gregate general  welfare. 

It  then  became  necessary  for  them  to  create  a  new  general 
government  to  manage  matters  pertaining  to  their  general 
welfare,  which  tenu  they  used  daring  their  colonial  State, 
as  applicable  mostly  to  matters  connected  with  their  foreign 
and  inter-State  relations,  which  latter  were  really  then  foreign, 
as  the  States  were  separate  sovereignties. 

The  new  general  government  was  created  by  the  Articles 
of  Confederation,  in  1788.  There  was  no  general  government 
of  aathority,  force,  power,  succeeding  the  British,  before  these 
Articles. 

The  first  of  these  articles  was  this : 

^'  The  style  of  this  confederacy  shall  be,  '  The  United  StaJU» 
of  AtnericaJ  " 

The  third  was  as  follows: 

'^The  said  States  hereby  severally  enter  into  a  firm  league 
of  friendship  with  each  other,  for  their  common  defence,  the 
seearity  of  their  liberties,  and  their  mntual  and  general  wel- 
fare, binding  themselves  to  assist  each  other  against  all  force 
offered  to,  or  attacks  made  npon  them,  or  any  of  them,  on 
account  of  religion,  sovereignty,  trade,  or  any  other  pretence 
whatever." 

This  was  the  second : 

'^Each  State  retains  its  sovereignty,  freedom  and  indepen* 
dence,  and  every  power,  jurisdiction,  and  right,  which  is  not 
by  this  confederation  expressly  delegated  to  the  United  States 
in  Congress  assembled,"  [or  prohibited  to  the  States.] 

The  part  in  brackets,  which  we  have  added,  is  necessary  to 
the  expression  of  the  exact  fact;  for  the  articles  not  only 
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granted  powers  to  the  general  government,  but  also  prohibited 
some  to  the  States. 

The  Union  and  general  government,  then,  were  formed  to 
provide  for  the  general  welfare  of  the  United  States,  but  what 
was  embraced  by  the  term,  general  welfare;  what  powers 
might  Congress  exercise,  and  over  what,  in  promoting  it; 
what  subjects  were  considered  as  pertaining  to  the  general 
welfare  designated  in  the  organic  law  of  the  government? 

This  question  is  answered  by  showing  the  subjects  over 
which  power  was  given  to  Congress. 

The  principal  powers  were  granted  by  Art.  9,  and  were 
these,  as  far  as  need  hefe  be  set  forth : 

"Sec.  1.  The  United  States  in  Congress  assembled,  shall 
faave  the  sole  and  exclusive  right  and  power  of  determining 
on  peace  and  war,  except  in  the  cases  mentioned  in  the  sixth 
article,  of  sending  and  receiving  ambassadors^  entering  into 
treaties  and  alliances,  provided  that  no  treaty  of  commerce 
be  made,  whereby  the  legislative  power  of  the  respective 
States  shall  be  restrained  from  imposing  such  imposts  and 
duties  on  foreigners  as  their  own  people  are  subjected  to, 
or  from  prohibiting  the  exportation  or  importation  of  any 
species  of  goods  or  commodities  whatsoever;  of  establishing 
rules  for  deciding  in  all  cases  what  captures  on  land  or  water 
ehall  be  legal,  and  in  what  manner  prizes  taken  by  land  or 
naval  forces  in  the  service  of  the  United  States  shall  be  divided 
or  appropriated ;  of  granting  letters  of  marque  and  reprisal 
in  times  of  peace;  appointing  courts  for  the  trial  of  piracies 
and  felonies  committed  on  the  high  seas,  and  establishing 
courts  for  receiving  and  determining  finally  appeals  in  all 
cases  of  captures;  Provided^  that  no  member  of  Congress 
shall  be  appointed  a  judge  of  any  of  the  said  courts. 

"Sec.  4.  The  United  States  in  Congress  assembled  shall 
also  have  the  sole  and  exclusive  right  and  power  of  regulating 
the  alloy  and  value  of  coin  struck  by  their  own  authority, 
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or  by  that  of  the  respective  States;  fixing  the  standard  of 
weights  and  measures  throughout  the  United  States;  regulat- 
ing the  trade  and  managing  all  affairs  with  the  Indians,  not 
members  of  any  of  the  States :  Provided^  that  the  legislative 
right  of  any  State,  within  its  own  limits,  be  not  infringed  or 
violated;  establishing  and  regulating  post  offices  from  one 
State  to  another,  throughout  all  the  United  States^  and  exacts 
ing  such  postage  on  the  papers  passing  through  the  same,  as 
may  be  requisite  to  defray  the  expenses  of  the  said  office ; 
appointing  all  officers  of  the  land  forces  in  the  service  of  the 
United  StateSy  excepting  regimental  officers;  appointing  all 
the  officers  of  the  naval  forces,  and  commissioning  all  officers 
whatever  in  the  service  of  the  United  States;  making  rules 
for  the  government  and  regulation  of  the  said  land  and  naval 
forces,  and  directing  their  operations/' 

The  prohibitions  of  power  to  the  States  were  contained  in 
art.  6,  which  we  copy.  The  prohibitions  related  to  general^ 
mostly  to  foreign,  affairs,  as  appears  by  the  article,  thus: 

*^  Art.  6. — Sec.  1.  No  State,  without  the  consent  of  the 
United  States  in  Congress  assembled,  shall  send  any  embassy 
to,  or  receive  any  embassy  from,  or  enter  into  any  conference, 
agreement,  alliance  or  treaty,  with  any  king,  prince,  or  State, 
nor  shall  any  person,  holding  any  office  of  profit  or  trust 
under  the  United  States^  or  any  of  them,  accept  of  any  pres- 
ent, emolument,  office,  or  title  of  any  kind  whatever,  from 
any  king,  prince,  or  foreign  state;  nor  shall  the  United  States 
in  Congress  assembled,  or  any  of  them,  grant  any  title  of 
nobility. 

^^Sec.  2.  "So  two  or  more  States  shall  enter  into  any 
treaty,  confederation  or  alliance  whatever  between  them, 
without  the  consent  of  the  United  States  in  Congress  assem- 
bled, specifying  accurately  the  purposes  for  which  the  same 
is  to  be  entered  into,  and  how  long  it  shall  continue. 

<^  Sec.  3.    No  State  shall  lay  any  imposts  or  duties  which 
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may  interfere  with  any  stipolationa  in  treaties  entered  into 
by  the  United  States  in  Congress  assembled,  with  any  king, 
prince,  or  state,  in  pursuance  of  any  treaties  already  pro- 
posed by  Congress  to  the  courts  of  Fratice  and  Spain. 

<^Seo.  4.  No  vessels  of  war  shall  be  kept  up  in  time  of 
peace  by  any  State,  except  such  number  only  as  shall  be 
deemed  necessary  by  the  United  States  in  Congress  assembled, 
for  the  defence  of  such  State,  or  its  trade ;  nor  shall  any  body 
of  forces  be  kept  up  by  any  State  in  time  of  peace,  except 
•uch  number  only  as,  in  the  judgment  of  the  United  States  in 
CoDgresa  assembled,  shall  be  deemed  requisite  to  garrison  the 
forts  necessary  for  the  defence  of  such  State ;  but  every  State 
shall  always  keep  up  a  well  regulated  and  disciplined  militia, 
•ufficiently  armed  and  accoutred,  and  shall  provide  and  con- 
atantly  have  ready  for  use,  in  public  stores,  a  due  number  of 
field  pieces  and  tents,  and  a  proper  quantity  of  arms,  ammu- 
nition, and  camp  equipage. 

*^SBa  5.  No  State  shall  engage  in  any  war  without  the 
consent  of  the  United  States  in  Congress  assembled,  unless 
such  State  be  actually  invaded  by  enemies,  or  shall  have  re- 
ceived certain  advice  of  a  resolution  being  formed  by  some 
nation  of  Indians  to  invade  such  State,  and  the  danger  is  so 
imminent  as  not  to  admit  of  delay  till  the  United  States  in 
Congress  assembled  can  be  consulted;  nor  shall  any  State 
grant  commissions  to  any  ships  or  vessels  of  war,  nor  letters 
of  marque  or  reprisal,  except  it  be  after  a  declaration  of  war 
by  the  United  States  in  Congress  assembled,  and  then  only 
against  the  kingdom  or  State,  and  the  subjects  thereof, 
against  which  war  has  been  so  declared,  and  under  such 
regulations  aa  shall  be  established  by  the  United  States  in 
Congress  assembled,  unless  such  State  be  infested  by  pirates^ 
in  which  case  vessels  of  war  may  be  fitted  out  for  that  occa- 
sion, and  kept  so  long  as  the  danger  shall  continue,  or  unidl 
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the  United  States  in  Congress  assembled  shall  determiae 
otherwise/' 

Thus  was  clearly  specified  the  national  matters  indaded  in 
the  term,  general  welfare.  It  had  acquired  a  tolerably  defi- 
nite meaning,  and  was  applied  to  subjects  pertaining  to  foreign 
and  inter-State  relations* 

And  by  art.  8,  it  was  ordained  that : 

^  All  charges  of  war,  and  all  other  expenses  that  shall  be 
incurred  for  the  common  defence  or  general  welfare,  and 
allowed  by  the  United  States  in  Congress  assembled,  shall  be 
defrayed  out  of  a  common  treasury,"  &c. 

But  the  Articles  of  Confederation  were  eztrenxely  defective 
as  a  frame  of  government,  particularly  in  points  specified 
below.  They  violated  the  first  principles  upon  which  free 
governments,  as  well  as  efficient  ones,  must  be  framed. 

1.  They  did  not  divide  the  legislative  power  between  two 
branches. 

2.  They  did  not  properly  separate  the  legislative,  executive, 
and  judicial  functions,  assigning  each  to  a  separate  depart- 
ment, but  left  them,  mainly,  in  one  body. 

8.  They  did  not  empower  Congress  to  lay  duties,  imposts, 
Ac,  to  supply  the  government  with  money  wherewith  to  pay 
the  debts  and  expenses  of  the  government,  and  as  a  means 
of  regulating  commerce. 

4.  They  did  not  empower  the  government  to  levy  taxes 
upon,  and,  through  its  own  instrumentalities,  collect  them  of 
the  people  for  the  purpose  of  paying  debts,  &c. 

5.  Generally,  the  government,  under  them,  operated,  in  exr 
ecnting  the  powers  it  possessed,  upon  States,  not  upon  indi- 
vidaals,  and  hence  had  no  coercive  power  upon  the  States; 
which  power  is  possessed  under  the  present  Constitution,  by 
operating  directly  on  the  people  of  a  State. 

6.  We  may  remark  as  a  fact,  that  they  made  no  provision 
for  the  return  of  fugitives  from  labor,  &c.,  though  such  pro- 
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Tifiion  it  IS  not  pretended  was  a  necessary  element  in  a  goy- 
ernment. 

The  most  immediate  and  pressing  embarrassment  experi- 
enced by  the  government  under  the  Confederation,  sprang 
from  its  inability  to  raise  money  wherewith  to  pay  the  debts 
and  provide  for  the  common  defence  and  general  welfare  of 
the  United  States.  As  soon  as  peace  was  established,  says  Mr, 
Curtis,  (Hist.  Const,  vol.  1,  p.  884,)  it  became  apparent,  that 
while  the  Confederation  was  a  government  with  the  power 
of  contracting  debts,  it  was  without  the  power  of  paying 
them.  Id.  p.  178,  et  seq.  Bat  the  Congress  did  not  claim 
that,  under  the  pressure  of  necessity,  or  a  latitudinoas  con- 
straction  of  the  general  welfare  clause  of  the  Articles  of 
Confederation,  it  could  assume  power  to  raise  money.  The 
written  charter  of  powers  specified  what  might  be  done  to 
provide  for  the  general  welfare;  it  clearly  indicated  the  scope 
and  meaning  of  that  term,  and  Congress,  in  its  actions,  con- 
formed thereto.  But  efforts  were  immediately  commenced 
to  procure  from  the  States  a  further  grant  of  power,  by  way 
of  amendment  to  the  Articles  of  Confederation,  to  enable 
Congress  to  levy  duties,  &c.,  for  the  express  purpose  of  pay- 
ing the  debts,  &c.  The  efforts  were  unsuccessful,  but  they 
resulted  in  the  call  of  a  national  convention  to  revise  the 
Articles  of  Confederation;  which  convention  formed  our 
present  Constitution.  And  one  of  the  leading  objects,  ex- 
pressed at  the  time  of  calling  the  convention,  was  to  obtain 
a  grant  of  power  to  Congress  to  lay  duties  and  taxes  for  the 
purpose  of,  or  in  order  to  pay  the  debts,  and  provide  for  the 
general  welfare,  &c.  Curtis,  supra;  1  Kent,  216;  1  Story  on 
Const,  sec.  255. 

The  proposed  convention  met  in  Philadelphia  in  1787,  and,  ' 
in  its  action,  departing  from  the  purpose  of  simply  amending 
the  articles  of  confederation,  went  upon  the  theory  that  the 
continuity  of  the  government  was  to  be  broken,  the  old  con- 
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Btitntion  to  be  abrogated,  and  tbe  new  one  to  become  the 
government  of  those  States  only  which  should  voluntarily 
adopt  it.  It  was  not  to  be  imposed  upon  any  State  by  coer- 
cion. This  is  manifest  from  the  fact  that  the  new  Constitu- 
tion  provided  that  it  should  be  the  government  of  the  States 
i^dopting  it;  art.  7;  and  the  further  fact  that  the  first  Congress, 
under  the  new  Constitution,  in  its  legislation,  classed  those 
States  which  had  not  adopted  the  Constitution  as  foreign 
States.  See  20  Ind.  on  p.  506.  Hence,  the  correctness  of  the 
proposition  of  Webster^  in  his  letter  to  William  Hickey-y  Esq., 
on  the  11th  of  December^  1850,  that:  "The  Constitution  of 
the  United  States  is  a  written  instrument;  a  recorded  funda- 
mental law;  it  is  the  bond,  and  the  only  bond,  of  the  union 
of  these  States;  it  is  all  that  givea  us  a  national  character." 
See  the  letter  in  the  introduction  to  "  The  Constitution,"  by 
Hickey. 

Hence,  at  the  formation  of  the  present  Constitution,  we 
may  look  upon  the  several  States  of  the  Union  as  remitted 
back  to  the  possession,  severally,  of  the  entire  sovereignty 
and  independence  of  a  nation ;  and  as  about,  by  the  Constitu- 
tion they  were  then  forming,  to  severally  voluntarily  surren- 
der a  portion  of  that  sovereignty  to  a  new  general  govern- 
ment of  their  own  creation;  as  about  making  a  division  of 
the  sovereignty  they  then  possessed  with  that  government; 
giving  it  power  over  certain  specified  objects  of  a  general  na- 
ture, those  pertaining  to  the  general  welfare  of  all  the  States 
in  common;  and,  we  may  remark,  it  was  one  of  the  purposes 
of  the  Constitution  mentioned  to  clearly  define  the  subjects 
over  which  the  proposed  general  government  should  have 
jurisdiction,  to  mark  the  boundary  line  of  its  authority,  so 
that  such  controversies  as  had  been  had  with  the  British  Gen- 
eral Government  as  to  the  extent  of  its  rightful  powers  might 
be  entirely  avoided,  and  encroachments  by  the  new  general 
government  prevented. 
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We  look,  then,  to  the  letter  of  the  Constitation  to  ascertain 
the  powers,  vested  by  its  grants,  in  the  general  governmenty 
interpreting  it  in  the  light  of  its  history  where  it  may  be  am*> 
biguous.  And,  we  may  add  here,  that  war  does  not  increase, 
nor  peace  diminish,  the  quantum  of  power  actually  granted 
to  administration  by  the  Constitution. 

Indeed,  it  may  not  improperly  be  said  that  the  Federal 
Constitution  is  the  Government  of  the  United  States^  though  in 
common  parlance  we  apply  that  term  to  administration.  It 
was  the  Constitution  that  the  convention  formed,  and  the  peo- 
ple ordained  for  their  government.  That  Constitution  pro- 
vided for  installing  temporary  administrations  to  administer, 
to  execute  the  provisions  of  the  Constitution,  but  it  constitu- 
ted no  body  of  men  as  the  government.  It  provided  for 
placing  men  temporarily  in  office  to  execute  the  powers  spe- 
cified in  the  Constitution,  and  nothing  more.  The  very  pre- 
amble of  the  instrument  declares  this.    It  is : 

**"W"e,  the  people  of  the  United  States^  in  order  to  form  a 
more  perfect  union,  establish  justice,  insure  domestic  tran- 
quillity, provide  for  the  common  defence,  promote  the  general 
welfkre,  and  secure  the  blessings  of  liberty  to  ourselves  and 
cur  posterity,  do  ordain  and  establish  this  Constitution  for 
THE  IJnited  States  of  America." 

This  Constitution,  then,  is,  in  fact,  the  government,  created 
by  our  fathers,  and  when  it  dies,  that  government  expires. 
And  officers  that  carry  on  a  government  independent  of  a 
Constitution,  constitute  but  e^de  facto  government  of  assumed 
and  unlimited  powers.  The  Constitution  is  superior  to  ad- 
ministration, not  administration  to  the  Constitution. 

Mr.  Webster^  in  his  great  debate  with  Hayne  on  Footers 
resolution,  in  1830,  expressly  asserted  that  the  Constitution 
was  the  Government  of  the  United  States.  He  said :  ^'  They 
[our  fathers]  ordained  such  a  government ;  they  gave  it  the 
name  of  a  Constitution^^'  &c. 
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And  the  government  thae  created,  let  it  be  remembered,  is 
complete  within  itself.  It  contemplates  every  contingency, 
and  makes  provision  for  each  and  all,  and  indicates  the  pow- 
ers, embracing  all  that  are  necessary  and  proper,  that  admin- 
istration may  exercise  in  each  and  all.  To  assume  the  con- 
trary, would  be  against  the  fact,  and  an  impeachment  of  the 
wisdom  of  the  fathers  who  made  the  Constitntion.  It  provides 
for  the  time  of  peace,  and  the  powers  of  administration  therein. 
It  provides  for  the  contingency  of  foreign  war,  and  the  pow- 
ers of  administration  therein.  It  provides  for  the  contingency 
of  insurrection  and  rebellion,  and  specifies  the  powers,  and 
all  the  powers,  necessary  and  proper  to  be  exercised  by  ad- 
ministration therein.  And  the  country  had  had  experience 
in  all  these  exigencies  when  the  Constitution  was  formed. 

The  importance,  then,  of  carefully  studying  that  Constitu- 
tion, assuming  it  to  be  still  a  living  instrument,  is  manifest. 
Let  us  examine  it.  It  creates  three  departments,  and  pre- 
scribes the  manner  of  filling  them  with  ofiicers,  and  the  pow- 
ers and  duties  of  the  officers  occupying  them.  The  Constitu- 
tion commences  by  declaring  that: 

<*  All  legislative  powers  herein  granted  shall  be  vested  in  a 
Congress  of  the  United  States^  which  shall  consist  of  a  Senate 
and  House  of  Representatives.  [But]  The  powers  not  dele- 
gated to  the  United  States  by  the  Constitution,  nor  prohibited 
by  it  to  the  States,  are  reserved  to  the  States  respectively,  or 
to  the  people."    Amendment  10. 

This,  then,  locates  all  the  governmental  power  in  the  Uni- 
ted  States  that  can  be  exercised  by  a  legislature.  A  part  of  it 
is  granted  to  the  Federal  Congress ;  and  that  part  is  all  that 
it  can  exercise.  All  of  the  remainder,  being  that  which  is  not 
extinguished  by  the  prohibitions  upon  the  States,  is  in  the 
States  and  the  people.  The  powers  granted  to  Congress  are 
these: 

**  Sec.  8.  The  Congress  shall  have  power :    To  lay  and  col- 
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lect  taxes,  duties,  imposts  and  excises,  [In  order]  to  pay  the 
debts,  and  provide^for  the  common  defence  and  general  wel- 
fare,  of  the  United  States;  but  all  duties,  imposts  and  excises 
shall  be  uniform  throughout  the  United  States.  [The  words, 
'  in  order,'  are  inserted  to  express  plainly  the  real  meaning  as 
historically  proved  above,  and  upon  the  authority  of  Walk- 
er's Am.  Law,  4th  ed.,  p.  125 ;  1  Story  on  Const,  sec.  908,  et 
seq.;  2  Curtis  Hist.  Const,  p.  318,  et  seq."]  To  borrow  money  on 
the  credit  of  the  United  States;  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  States,  and  with  the  In- 
dian tribes;  to  establish  an  uniform  rule  of  naturalization, 
and  uniform  laws  an  the  subject  of  bankruptcies  throughout 
the  United  States;  to  coin  money,  regulate  the  value  thereof, 
and  of  foreign  coin,  and  fix  the  standard  of  weights  and 
measures;  to  provide  for  the  punishment  of  counterfeiting 
the  securities  and  current  coin  of  the  United  States ;  to  estab- 
lish post  offices  and  post  roads;  to  promote  the  progress  of 
science  and  useful  arts,  by  securing  for  limited  times  to  au- 
thors and  inventors  the  exclusive  right  to  their  respective 
writings  and  discoveries ;  to  constitute  tribunals  inferior  to 
the  Supreme  Court;  to  define  and  punish  piracies  and  felonies 
committed  on  the  high  seas,  and  offences  against  the  law  of 
nations;  to  declare  war,  grant  letters  of  marque  and  reprisal, 
and  make  rules  concerning  captures  on  land  and  water;  to 
raise  and  support  armies,  but  no  appropriation  of  money  to 
that  use  shall  be  for  a  longer  term  than  two  years;  to  provide 
and  maintain  a  navy ;  to  make  rules  for  the  government  and 
regulation  of  the  land  and  naval  forces;  to  provide  for  calling 
forth  the  militia  to  execute  the  laws  of  the  Union,  suppress 
insurrections,  and  repel  invasions;  to  provide  for  organizing, 
arming  and  disciplining  the  militia,  and  for  governing  such 
part  of  them  as  may  be  employed  in  the  service  of  the  United 
StateSj  reserving  to  the  States,  respectively,  the  appointment 
of  the  officers,  and  the  authority  of  training  the  militia,  ac- 
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eording  to  the  discipline  prescribed  by  Congress ;  to  exercise 
exdasive  legislation  in  all  cases  whatsoever,  over  such  dis- 
trict|  (not  exceeding  10  miles  square)  as  may,  by  cession  of 
particalar  States,  and  the  acceptance  of  Congress,  become  the 
seat  of  the  Government  of  the  United  States^  and  to  exercise 
like  authority  over  all  places  purchased  by  the  consent  of  the 
legislature  of  the  State  in  which  the  same  shall  be,  for  the 
erection  of  forts,  magazines,  arsenals^  dock  yards,  and  other 
needful  buildings." 

Where,  among  this  list  of  granted  powers,  is  that  to  make 
legal  tender  money  of  paper?  It  is  certainly  not  found 
among  these  express  grants.  And  it  would  seem  that  it  can 
not  be  treated  as  incidental  to  any  granted  power.  It  would 
seem  that  the  power  to  declare  what  shall  be  money  must  be, 
in  itself,  a  substantive  power  of  the  highest  character;  it  has 
been  so  regarded  in  the  history  of  nations.  The  convention 
so  treated  it  in  framing  our  Constitution,  and  prohibited  it  to 
the  States,  and  expressly  granted  it  to  Congress,  and  expressly 
defined  out  of  what  it  might  be  made,  thus  excluding  the 
idea  of  a  power  in  Congress  to  make  it  of  anything  else* 

And  here  we  can  not  forbear  to  step  aside  a  moment  from 
the  line  of  discussion,  appropriate  to  the  case  at  bar,  to  notice 
another  question  of  public  interest,  viz :  that  of  the  power  to 
authorize  the  issue  and  suspension  of  the  writ  of  habeas  cor^ 
pus.  The  Constitution  places  this  power  in  Congress.  It  is 
contained  in  the  clause,  ^Ho  constitute  tribunals  inferior  to 
the  Supreme  Court;"  that  is,  to  create  Courts  of  original 
jurisdiction,  and  define  their  powers  and  regulate  their  prac- 
tice. The  habeas  corpus  is  a  judicial  writ.  It  is  issued  at 
common  law,  or  withheld  only  by  Courts  in  given  cases;  and 
.  the  power  delegated  to  Congress  to  create  and  regulate  Courts^ 
is  a  power  to  that  body,  to  grant  to  or  withhold  from  Courts 
tbm  right  to  issue  or  suspend  judicial  writs,  among  them  that 
of  habeas  corpus.     Hence,  the  propriety,  necessity  even^  of 
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the  claaBe  in  section  9  of  the  Constitution,  the  whole  of 
which  is  devoted  to  limitations  on  the  legislative  powers 
granted  to  Congress  generally  in  section  8,  above  quoted,  for- 
bidding Congress,  in  legislating  upon  the  Courts,  to  authorize 
them  to  suspend  or  withhold  the  writ,  except  when  Congress 
might  so  provide  in  cases  of  rebellion  or  invasion.  See  the 
habeas  corpus  act  of  1789,  in  Brigbtly's  Dig.  p.  301 ;  also  Grif^ 
fin  V.  Wilcox^  21  Ind.  370,  and  Warren  v.  Pavtlj  ante,  p.  276. 
Returning  from  this  digression  to  the  point  of  departure, 
viz :  that  there  was  no  express  power  granted  to  Congress  to 
make  paper  a  legal  tender,  we  proceed  to  further  illustrate 
that  point.  In  doing  so,  we  commence  by  laying  down  the 
following  propositions : 

1.  At  the  adoption  of  the  Constitution,  all  governmental 
power  was  in  the  States;  and  in  the  division  of  it,  made  by 
the  adoption  of  the  Constitution,  the  Federal  Government 
received  only  what  was  granted  to  it,  the  States  retaining 
the  residuum,  except  so  far  as  it  was  extinguished  entirely  by 
prohibitions  upon  the  States. 

2.  That  the  prohibition  of  a  power  to  the  States  did  not 
of  itself  operate  as  a  grant  of  the  power  to  the  Federal  (Gov- 
ernment, but  rather  as  an  extinguishment  of  the  power,  as  a 
governmental  one,  where  a  grant  of  it  was  not  made  in  the 
Constitution  to  the  Federal  Government. 

8.  That  the  power  to  coin  money  is  one  power,  and  the 
power  to  declare  anything  a  legal  tender  is  another,  and  dif- 
ferent power ;  that  both  were  possessed  by  the  States  severe 
ally  at  the  adoption  of  the  Constitution ;  that  by  that  adop- 
tion, the  power  to  coin  money  was  delegated  to  the  Federal 
Government,  while  the  power  to  declare  a  legal  tender  was 
not,  but  was  retained  by  the  States  with  a  limitation,  thus: 
*^  Congress  should  have  power  to  coin  money,"  &c.;  **  no  State 
shall  coin  money,''  and  **  no  State  shall  make  anything  but 
gold  and  silver  coin  a  legal  tender,"  &c.    States,  then,  though 
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'  tfaej  can  not  coin  monej,  can  declare  that  gold  or  silver  coin, 
or  both,  whether  coined  by  the  Federal,  or  the  Spanish  or  the 
Mexican  Government,  shall  be  legal  tender.  And  as  Con* 
gress  was  authorized  to  make  money  only  out  of  coin,  and 
the  States  were  forbidden  to  make  anything  but  coin  a  legal 
tender,  a  specie  currency  was  secured  in  both  the  Federal  and 
State  governments.  There  was  thus  no  need  of  delegating 
to  Congress  the  power  of  declaring  a  legal  tender  in  trans- 
actions within  the  domain  of  Federal  legislation.  The  money 
coined  by  it  was  the  necessary  medium. 

4.  That  the  words  delegating  to  Congress  power  "  to  coin 
money,*'  regulate  the  value  thereof,  and  "of  foreign  coin," 
do  not  include  the  right  to  make  coined  money  out  of  paper. 
If  they  do,  then  the  States  have  a  right  to  make  such  money 
a  legal  tender.  It  does  violence  to  the  language  to  give  it 
sach  a  meaning. 

"We  next  proceed  to  inquire  whether  the  power  to  declare 
paper  a  legal  tender,  on  the  supposition  that  such  power 
could  be  an  incidental  one,  is  a  necessary  and  proper  incident 
to  any  granted  power,  as  a  means  of  carrying  such  power  into 
effect ;  for  the  grant  of  a  substantive  power  carries  with  it 
necessary  and  proper  incidents  where  they  are  net  expressly 
withheld.  They  were  withheld  in  the  articles  of  confederation^ 
bat  were  expressly  restored  in  the  Constitution,  thus:  imme- 
diately following  the  express  delegation  of  powers  is  added, 
^and  to  make  all  laws  which  shall  be  necessary  and  proper 
for  carrying  into  execution  the  foregoing  powers,  and  all  other 
powers  vested  by  this  Constitution  in  the  government  of  the 
United  States,  or  in  any  department  or  officer  thereof."  And 
we  lay  down  the  proposition  at  the  outset  that  no  power,  in 
itself  a  substantive  one,  can  be  exercised  or  contravened  by 
action  under  an  incidental  power.  And  the  further  proposi- 
tion that  where  a  substantive  power  is  granted  in  a  given 
form  and  to  an  exactly  defined  extent,  or  is  thus  withheld, 
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the  grant  or  prohibition  can  not  be  exercised  or  contravened 
by  a  power  claimed  as  incident  to  some  other  substantive 
power.  Hence  it  would  seem  clear  that  the  granted  power 
to  coin  money  out  of  coin,  can  not  be  enlarged  as  an  incident 
to  the  grant  of  some  other  power,  into  a  power  to  issue  psapet 
money. 

Even  the  President  of  the  United  StateSy  by  virtue  of  his 
powers  as  commander-in-chief  of  the  army  and  navy,  can  not 
by  his  orders  protect  his  subordinate  officers  from  liability  to 
damages  for  illegal  acts  they  may  perform  under  such  orders. 
At  least,  it  was  so  decided  by  the  United  States  Supreme  Court 
in  Little  v.  Barreme^  1  Cond.  Rep.  378;  see,  alse.  Griffin  v.  Wil- 
eoxy  21  Ind.  310.  There  is  a  limit  to  incidental  powers  in  all 
departments  of  the  government.  Griffin^  v.  Wilcoz,  supra. 
Recurring,  then,  to  the  above  grant  of  incidental  powers,  we 
are  not  aware  of  any  one,  among  the  '^  other  powers  vested 
by  this  Constitution,'*  &c.,  mentioned  therein  which  would 
authorize  this  legal  tender  law;  to  which  one  of  the  grants, 
or  to  what  combination  of  those  quoted,  is  such  a  law  a  nec- 
essary incident?  For  Congress,  as  has  been  said,  can  not 
legislate  upon  the  internal  domestic  affairs  of  the  States  and 
people,  any  further  than  the  particular  subjects  confided  to 
Congress  reach,  no  further  than  is  necessary  to  carry  into 
elFect  the  special  powers  granted.  For  example.  Congress 
could  not  pass  a  law  regulating,  generally,  evidence  or  prac- 
tice in  State  Courts;  registry  of  deeds,  marriage  contracts, 
limitation  or  usury  laws,  or  contracts  of  renting,  purchase 
and  sale  of  property,  Ac,  in  Indiana,  except  where  they  were 
made  with  the  general  government,  its  officers,  &c.,  or  where 
the  law  was  touching  some  matter,  such  as  the  post  ofice, 
process  in  Courts  of  United  States,  &c.,  within  the  domain 
over  which  the  Constitution  grants  power  to  Congress,  Grif- 
Jin  V.  Wilcox,  supra.  See  the  very  able  opinion  of  Judge 
Denio  in  the  case  of  Meyer  v.  Bosevelt,  in  the  N.  Y.  Court  of 
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Appeals,  September^  1863,  in  most  of  which  this  Court  fully 
concurs.  Particularly  do  we  concur  with  him  in  the  position 
that  it  does  not  follow,  from  the  fact  that  Congress  can  pro- 
hibit  the  taxation  of  treasury  notes  by  States,  that  it  can  also 
force  one  private  citizen  to  take  them  of  another  for  what 
they  are  not  The  reasoning  of  those  judges  who  thus  hold 
is  this:  Congress  can  prohibit  States  from  taxing  govern- 
ment paper;  therefore  it  can  force  a  citizen  to  take  it  as  gold* 
Congress  can  prohibit  States  from  taxing  government  mules; 
therefore,  if  one  citizen  has  a  contract  with  another  to  fur- 
nish him  a  milking  cow,  Congress  can  compel  him  to  take  a 
mule  as  being  a  cow;  Congress,  in  that  case,  having  the 
power  to  make  a  mule  a  cow  by  enactment*  But,  says  Lord 
BacoHj  "  gold  hath  these  natures,  greatness  of  weight,  close- 
ness of  parts,  fixation,  pliantness  or  softness,  immunity  from 
rust,  color  or  tincture  of  yellow ;  therefore,  the  sure  way, 
though  most  about,  to  make  gold,  is  to  know  the  causes  of 
the  several  natures  before  rehearsed,  and  the  axioms  concern- 
ing the  same.  For  if  a  man  can  make  a  metal  that  hath  all 
these  properties,  let  them  dispute  whether  it  be  gold  or  no." 
.Bacon's  Works,  by  Montague,  vol.  2,  p.  50. 

Congress,  as  we  have  seen,  takes  no  power  under  the  gen- 
eral welfare  clause,  as  that  is  not  a  grant  of  any  power,  but  a 
mere  expression  of  one  of  the  ends  to  be  accomplished  by  the 
exercise  of  the  powers  granted.  And  should  Congress  as- 
sume, upon  its  own  ideas  of  general  welfare,  to  exercise  other 
powers  than  those  granted,  to  carry  them  out,  it  would  sim- 
ply, to  that  extent,  set  up  a  despotism. 

The  legal  tender  law  is  not  an  incident  of  the  power  to 
borrow  money,  because  that  power  does  not,  in  any  reasona- 
ble view  of  the  subject,  imply  the  power  to  make  forced 
loans,  to  take  the  citizens  property  without  his  consent,  and 
without  just  compensation.  To  borrow,  is  not  generally  un- 
derstood as  taking  by  force  or  fraud.    We  have  seen  that  the 
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legal  tender  paper  claase  is  an  authority  to  make,  by  indirec- 
tion, forced  loans.  It  is  not  an  incident  of  the  power  to  raise 
armies,  because  the  Constitution  has  expressly  provided  the 
modes  of  raising  money  to  pay  them;  hence,  incidental 
modes  are  excluded,  unless  the  incidental  legislation  be  lim- 
ited to  operate  upon  the  army  itself.  It  is  not  an  incident  of 
the  power  to  regulate  conimerce  with  foreign  nations,  between 
the  States  and  with  the  Indian  tribes.  The  legal  tender  law 
is  not  an  attempt  to  regulate  such  commerce,  except  so  far  as 
it  attempts  to  provide  a  medium  of  exchange  of  productions. 
But  the  Constitution  has  fixed  thatonedium,  viz:  coined 
money ;  paper  is  not  only  not  a  ^'  necessary  and  proper  medium 
for  such  exchange;"  it  is  not  one  of  a  class  of  means  consist- 
ent with  the  Constitution;  it  is  one  which  the  commercial 
republic  of  the  world  actually  rejects,  and  which  the  power 
of  government  can  not  compel  it  to  accept.  And  whether  it 
is  of  the  class  of  proper  means  is  a  judicial  question.  1  Kent 
254.  Gold  and  silver  have  been  chosen  by  the  commercial 
world  as  the  medium  of  commercial  exchanges  and  the  meas-  ' 
ures  of  commercial  values;  chosen,  not  by  the  compulsion  of 
governments,  but  voluntarily,  from  utility  and  convenience, 
and  governments  acquiesced  in  the  choice  and  sanctioned  it, 
and  no  power  of  government  can  compel  their  abandonment. 
See  Smith's  Wealth  of  STations,  pp.  16,  176,  179.  They  be- 
came  legal  tender  by  the  Ux  mereatoria  of  nations,  and  con- 
tracts, made  without  specifying  a  medium  of  paynxent,  were 
understood,  by  the  law  of  nations,  to  be  payable  in  coin. 
The  history  of  the  world  shows  this.  Say's  Pol.  Economy, 
J).  222;  2  Mill's  Pol.  Economy,  p.  19;  18  Ind.  471.  Coin  was 
the  sacred  currency  as  well  as  profane,  of  the  ancient  world. 
Historically  considered,  we  find  that  the  Almighty,  and  his 
Prophets  and  Apostles,  were  for  a  specie  basis;  that  gold  and 
silver  were  the  theme  of  their  constant  eulogy..  Abraham^ 
the  patriarch,  1875  years  before  Christ,  being  about  8740 


MAY  TEKli,  1864.  805 


Thayer  v.  Hedges  And  Another. 


years  ago,  parchaeed  of  Ephron^  among  the  sons  of  JSethj  the 
field  in  which  was  the  cave  of  Machpelah,  shaded  by  a  delight- 
ful grove,  for  the  burial  place  of  his  dead ;  and  he  paid  for  it 
*^  400  sheckles  of  silver,  current  money  with  the  merchant/' 
Gen.  23, 16.    So  Solomon^  the  wisest  of  men,  seems  to  have 
bad  a  decided  preference  for  a  hard  money  currency.    In  Isfc 
of  Kings,  chap.  9,  verses  27, 28,  for  example,  it  is  said:  '^  And 
Miram  sent  in  the  navy  his  servants,  &c.,  and  they  came  to 
Ophir^  and  fetched  flrom  thence  gold  420  talents,  and  brought 
it  to  King  SolonumJ*    And  in  chap.  10,  verses  14, 15  and  29: 
^^Now  the  weight  of  gold  that  came  to  Sdomon  in  one  year 
was  666  talents,  besides  that  he  had  of  the  merchant-men,  and 
of  the  traffic  of  the  spice  merchants,  ^;  and  a  chariot  came 
np  and  went  out  of  Egypt  for  600  shekels  of  silver,  and  a 
horse  for  150  shekels,"  &c»    Again,  the  prophet  Jeremiah^ 
one  of  the  *'  greater  prophets,"  says,  chap.  82,  verses  9  and 
10 :    '^  And  I  bought  the  field  of  Sanameelj  my  uncle's  son, 
that  was  in  Anothothy  and  weighed  him  the  money,  even  17 
shekels  of  silver,  and  I  subscribed  the  evidence  and  sealed  it^ 
and  took  witnesses,  and  weighed  the  money  in  the  balances.'^ 
Walker^  in  his  Am.  Law,  p.  145,  declares  it  an  act  of  despotic 
power  to  make  paper  a  legal  tender.    The  principal  interfer- 
ence of  government  with  the  currency  has  been  to  debase  it 
Say  gives  an  account  of  the  acts  of  tl^  French  monarehs,  of 
this  character,  in  his  Political  Economy,  book  1,  chap.  21,  § 
6,  and  adds:    ''Let  no  government  imagiiM  that,  to  strip 
them  of  the  power  of  defrauding  their  subjects,  is  to  deprive 
them  of  a  valuable  privilege,"  &c.    Says  Mr^  Gouge:    ''Ko 
instance  is  on  record  of  a  nation's  having  arrived  at  great 
wealth  without  the  use  of  gold  and  silver  money.      Kor 
is  there,  on  the  other  hand,  any  instance  of  a  nation's  endeav- 
oring to  supplant  this  natural  money,  by  the  ^use  of  paper 
money,  without  involving  itself  in  distress  and  embarrass* 
ment." 

Vol.  XXn.— 20. 
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It  was  the  intention,  by  the  Federal  Oonstitution,  to  with- 
hold this  power  of  supplanting  natural  money  from  the  gen- 
eral government,  and  to  strip  the  States  of  it,  and  thus  extin- 
guish it,  and  insure  to  the  people  and  nation  a  sound  currency 
forever.  Of  this  we  have  not  the  slightest  doubt.  Money 
should  be  to  values,  what  weights  and  measures  are  to  quan- 
tities, the  exact  measure,  and  a  uniform,  stable  one.  The 
States  were  prohibited  from  making  anything  but  gold  and 
silver  a  tender  for  debts,  and  the  general  government  was 
authorized,  touching  this  subject,  only  "to  coin  money,  regu- 
late the  value  thereof,  and  of  foreign  coin,"  and  to  provide 
for  punishing  the  counterfeiting  of  two  things,  viz:  the  "se- 
curities," that  is  the  bonds,  &c.,  and  the  ^^  current  coin  of  the 
United  StateSy^  that  is  the  circulating  money,  coined  by  au- 
thority of  Congress.  It  will  be  observed  that  while  the  States 
are  forbidden  to  make  anything  but  gold  and  silver  a  tender, 
Congress  is  empowered  to  coin  money,  without  being  limited 
to  the  two  kinds  of  coin  to  whiclT  the  States  are  restricted. 
Heoce,  Congress  has,  for  small  change,  coined  copper;  but 
that  the  term,  "to  coin  money,"  means  to  make  money  out 
of  coin,  and  nothing  else,  the  history  of  the  Constitution,  as 
well  as  the  natural  interpretation  of  the  words,  demonstrates. 
If  the  words  "to  coin  money,"  mean  to  coin  it  out  of  paper, 
then  the  words  "foreign  coin"  include  any  paper  money 
coined  by  any  foreign  government,  and  the  clause  in  which 
they  occur  authorizes  Congress  to  make  such  paper  a  legal 
tender  among  our  people;  for  if  paper  can  be  coined,  why,  it 
is  coin,  after  it  has  been  coined.  Hence  we  are  clear  that 
the  paper  legal  tender  law  is  not  an  incident  of  the  power  to 
coin  money.  It  is  not  an  incident  to  the  treaty  making 
power.  Acquisition  of  territory,  we  admit  to  be  a  natural 
incident  of  that  power.  Boundaries  between  nations  must  be 
fixed  by  treaty,  and  the  final  possession  of  conquered  terri- 
tory at  the  end  of  a  war  must  be  determined  by  treaty;  and 
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pecuniary  obligations  may,  also,  be  imposed  upon  the  nation 
by  such  treaty  arrangements.  A  treaty  is  a  bargain  which 
the  Constitution  authorizes  the  government  to  make,  and  it 
may  relate  to  land  or  money,  &c.;  hut  the  money  to  discharge 
the  obligations  thereby  created  must  be  raised  in  the  modes 
prescribed  by  the  Constitution. 

It  is  not  an  incident  of  the  power  to  collect  the  dues  and 
pay  the  debts  of  the  United  States.  That  power,  in  connec- 
tion with  the  constitutional  provision,  that  the  laws  of  the 
United  StateSy  made  pursuant  to  the  Constitution,  shall  be  the 
supreme  law,  may  well  enough  justify  the  act  giving  the  United 
States  priority  of  payment  out  of  the  effects  of  an  insolvent 
debtor.  See  Conrad  v.  The  Atlantic^  ^c.  Co.^  1  Pet.  XJ.  S*  Eep. 
885. 

It  will  be  observed  that  we  here  say  nothing  about  the 
necessity  or  propriety  of  authorizing,  in  any  exigency,  paper 
like  bank  paper,  so  secured  as  that  it  shall  be  voluntarily  cir- 
culated as  currency  by  the  people ;  they  receiving  it,  not  by 
compulsion,  but  freely,  through  confidence  that  its  final  re- 
demption is  certain  and  near.  That  question  is  not  before  us. 
Treasury  notes  might  thus  circulate  without  legislative  com- 
pulsion. 

A  further  view  of  the  question,  in  brief. 

The  Constitution  declares  that  Congress  shall  have  powe^ 
**  to  coin  money,  regulate  the  value  thereoi^  and  of  foreign 
coin;"  and  that  <^no  State  shall  coin  money,  or  make  any- 
thing but  gold  and  silver  coin  a  tender  in  payment  of  debts/' 

Now,  the  power  is  no  where  expressly  given  to  Congress 
to  make  even  coin  a  legal  tender,  but  the  prohibition  to  the 
States  to  make  anything  but  gold  and  silver  such  tender,  goes 
upon  the  assumption  that  the  power  over  the  subject  of  legal 
tender  is  possessed  by  the  States;  see  Sapkins  v.  JoneSy  post,  p. 
810;  and  the  Constitution  restricts  them  to  two  articles,  either 
or  both  of  which  they  may  make  thus ;  and  the  general  gov- 
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ernment  has  not  the  power  to  make  anything  a  legal  tender 
except  as  an  incident  to  the  power  to  coin.  It  is,  perhaps,  a 
fair  incident  to  the  expressly  delegated  power  to  make  money 
of  coin,  to  make  the  thing  coined  as  money  a  legal  tender  in 
transactions  within  the  sphere  of  legislation  by  Congress,  but 
certainly  nothing  beyond  that  thing;  for  that  wonid  be  draw- 
ing a  second  incident  from  a  first;  hanging  an  incident  upon 
an  incident,  which  certainly,  we  think,  could  not  be  done. 
State  the  argument 

Congress  has  express  power  to  make  money  out  of  coin. 
Incident,  perhaps,  thereto ;  to  make  such  coin  a  legal  tender. 
Can  we  now,  with  a  show  of  reason,  add  that  incident  to  the 
doubtful  incident  of  making  coin  a  legal  tender,  may  be  ex- 
ercised the  substantive  power,  not  expressly  granted,  of  mak- 
ing paper  legal  tender  money  ? 

But  we  will  not  pursue  this  discussion  of  the  constitutional 
question.  We  feel  entirely  justified  in  calling  attention  to 
the  subject  to  the  extent  of  the  remarks  we  have  made,  as  pur- 
suing one  of  the  modes  by  which  the  memory  of  the  Consti- 
tution may  be  kept  alive,  and  interest  in  its  preservation 
excited. 

It  is  contended  that  we  might  decide  this  case  on  the  ground 
that  the  suit  is  on  a  note  payable  in  a  specific  article.  That 
note  is  not  payable,  by  its  terms,  ^Mn  specie,"  nor  'Mn  coin," 
nor  in  "  gold  and  silver,"  nor  generally,  but  "  in  gold."  Now 
gold  is  used  as  an  article  of  merchandise,  of  manufacture, 
&c.,  as  well  as  for  currency  and  a  standard  of  value.  And  if 
a  contract  is  made  between  two  parties  in  which  one  gives  to 
the  other  a  consideration  for  his  promise  to  deliver  to  him  in 
the  future  a  quantity  of  gold  dust,  bullion,  coin^  or  simply 
of  gold,  why  shall  not  such  contract  be  enforced?  Such  the 
contract  sued  on  must  be  taken  to  be.  And  if  the  defendants 
can,  by  virtue  of  the  legal  tender  paper  law,  discharge  their 
promise  to  pay  gold,  by  paying  paper  at  its  face,  which  is 
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lees  in  Talae^  by  more  than  bal^  than  the  gold)  then  the  obli* 
gation  of  the  contract  has  been  impaired  and  the  plaintiff  has 
t>een  deprived  of  more  than  half  of  his  property,  in  the  given 
ease,  withont  compensation.  Snch  is  the  incontrovertible 
fact.  And  is  it  possible  that  the  Courts  are  without  power 
to  redress  such  wrongs?  See  art  5,  amendments  to  Const 
U.S. 

Courts  may  decree  specific  performance  of  contracts  for 
personal  property,  or  give  equivalent  damages,  where  it  may 
be  necessary  to  effectuate  a  just  result  between  the  parties. 
This  is  well  settled.  Fry  on  Specific  Performance,  Am.  ed., 
side  p.  13,  top  p.  55,  notes ;  2  Story's  Eq.,  sec.  717,  ei  seq.; 
Chamberlain  v.  Bltie  et  al.^  6  Blackf.  491.  Judge  &ory  says : 
^'Whenever,  therefore,  the  party  wants  the  thing  in  specie, 
and  he  can  not  be  otherwise  fully  compensated,  Courts  of 
equity  will  grant  him  a  specific  performance.''  *'  And  this 
constitutes  the  true  and  leading  distinction,"  &c.;  ^4t  does 
not  proceed  upon  any  distinction  between  real  estate  and 
personal  estate."  ^'  The  truth  is,  that,  upon  the  principles  of 
natural  justice.  Courts  of  equity  might  proceed  much  far-  » 
ther,  and  might  insist  upon  decreeing  a  specific  performance 
of  all  bona  fide  contracts."    Story,  supra. 

The  circumstances  under  which  the  note  in  question  was 
given,  might,  perhaps,  appear  on  a  new  trial.  Law  and  equity 
are  both  administered  under  the  code  in  one  form  of  pro- 
ceeding. 

But  a  majority  of  the  Court  are  not  prepared  to  decide  the 
case  on  this  latter  ground.  If  the  legal  tender  notes  are 
money,  coin,  they  are  the  standard  of  value,  they  are  the 
measure  of  all  other  values,  and  nobody  can  be  compelled  to 
pay  more  than  the  face  value  of  the  standard  of  value  in 
money.  This,  in  itself,  shows  the  folly  of  attempting  to  de- 
clare that  to  be  the  standard  of  value  which  the  commercial 
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and  financial  repablic  of  the  world  always  has  and  always 
will  reject  as  such. 

Having  fnlly  presented  the  views  of  the  Court  on  the  con- 
stitutional question,  in  which  we  unanimously  hold  the  legal 
tender  provision  void,  we  shall  as  we  did  in  the  case  of  .Bey- 
nolds  V.  The  Sank  of  the  State^  18  Ind.  467,  and  for  the  rea- 
sons there  given,  pro  fcrmOj  affirm  the  judgment  below.  We 
are  advised  that  the  question  is  before  the  Supreme  Court  of 
the  United  StcUee,  the  ultimate  tribunal  to  settle  it,  and  a  pe- 
tition for  rehearing  may,  if  the  party  desires,  keep  open  the 
question  and  save  all  rights  as  they  may  be  finally  settied  by 
that  tribunal. 

Per  Curiam. — ^The  judgment  below  is  affirmed,  with  costs, 
and  i  of  1  per  cent,  damages. 

A.  J.  Boonej  for  the  appellant. 
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HORTQAOIS — ^FORSCLOSURS  BT  StATE — STATUTES  CONSTRITED. — The 

Bummary  foreolosnre  of  school  fand  mortgages,  which  were  execa- 
ted  to  the  State  prior  to  1862,  and  the  sale  of  the  mortgaged  prop- 
erty, Bhoald  be  condacted  according  to  the  law  in  force  at  the  time 
the  contract  was  made. 

Statutory  Construction. — Statates  must  be  oonstmed  prospectively, 
nnless  they  elearly  import  a  different  intention  on  the  part  of  the 
legislature. 

Power  of  Conqress  oyer  Contracts  between  Citizens  or  a 
State. — As  to  the  power  of  Congress  to  enact  laws  impairing  the 
obligation  of  contracts  between  the  citiiens  of  a  State,  see  the 
Opinion  at  length. 
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APPEAL  from  the  Madison  Circuit  Court. 
Perkins,  J. — ^A  mortgage  and  note  were  executed  as  fol- 
lows: 

"  We,  Lemuel  Kinyon  and  Zelpha  Kinyon^  of  the  county  of 
Madison^  in  the  State  of  Indiana^  do  assign  over  and  transfer 
to  the  State  of  Indiana^  all  the  following  described  pieces  of 
land,  to- wit:  the  east  half  of  the  south-east  quarter  of  section 
5,  in  township  21,  north  of  range  8  east,  20  acres  in  the  south- 
east corner  excepted,  containing  60  acres,  more  or  less,  which 
we  declare  to  be  mortgaged  for  the  payment  of  141  dollars 
and  14  cents,  with  interest,  at  the  rate  of  7  per  cent,  per  an- 
num, payable  annually  in  advance,  according  to  the  condi- 
tions of  the  note  hereto  annexed. 

^^In  testimony  whereof  we  have  hereunto  set  our  hands 
and  seals  this  24th  of  January^  1848. 

"  L.  Kinyon,  [seal.] 

'  "  Zelpha  Kinyon,  [seal.] 

"Attest:  Danid  Pickard" 

"  I,  Lemuel  Kinyon^  promise  to  pay  to  the  State  of  Indiana^ 
on  or  before  the  24th  day  of  January ^  185S,  the  sum  of  141 
dollars  and  14  cents,  with  interest  thereon,  at  the  rate  of  7 
per  cent,  per  annum,  payable  annually  in  advance,  commence 
ing  on  the  24th  day  of  January y  1848;  and  do  agree,  that  in 
case  of  failure  to  pay  any  installment  of  interest,  the  said 
principal  sum  shall  become  due,  and  collectable,  together  with 
all  arrears  of  interest;  and  on  any  such  failure  to  pay  princi- 
pal or  interest  when  due,  5  per  centum  damages  on  the  whole 
sum  shall  be  collected,  with'  costs,  and  the  premises  mortgaged 
may  forthwith  be  sold  by  the  auditor  of  Madison  county  for 
the  payment  of  such  principal  sum,  interest,  damages  and 
costs.  L.  Kinyon." 

The  mortgage  was  duly  acknowledged  and  recorded* 
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A  default  in  payment  of  interest,  and  a  Bale  of  the  land 
upon  the  mortgage,  occurred. 

When  the  mortgage  and  note  in  question  were  executed,  it 
18  agreed  by  counsel  that  the  law  provided  that  notice  of  sale 
should  be  given  60  days  before  a  sale  of  the  mortgaged  prem- 
ises should  take  place,  on  account  of  a  default  of  payment 
of  interest,  &c.,  on  the  mortgage. 

Before  the  sale  upon  the  mortgage  took  place,  a  new  law 
had  been  enacted,  touching  loans,  notes,  &c.,  which  provided 
for  notice  of  sale  to  be  given  no  more  than  21  days  before 
«ale,  and  a  notice  of  60  days  was  not  given  in  this  case.  It 
is  contended  that  the  sale  was  void,  because  the  notice  of  sale 
required  by  the  statute  at  the  date  of  the  mortgage  was  not 
given,  and  this  is  the  only  question  in  the  cause. 

1.  Did  the  statute,  reducing  the  length  of  time  of  notice, 
impair  the  obligation  of  the  contract,  supposing  it  operative 
upon  it? 

If  it  did,  the  statute  was  void  for  want  of  power  in  the 
State  to  enact  such  a  statute. 

The  inviolability  of  contracts  is  most  carefully  guarded  in 
the  United  States.  It  is  probably  a  power,  admitted  to  exist 
in  unlimited  governments,  to  impair  or  abrogate  contracts, 
between  the  subjects  of  such  governments,  by  legislation. 
Hence,  the  provision  in  the  Constitution  of  the  United  States 
that  no  one  of  the  States  composing  the  Union  should  enact 
such  a  law.  Hence,  also,  as  there  is  no  such  restriction  on 
the  power  of  the  Government  of  the  United  States^  in  the 
Federal  Constitution,  it  may  be,  though  we  do  not  assert  the 
proposition,  that  Congress  might  enact  a  statute  of  that  char* 
acter,  to  be  operative  within  the  sphere  of  that  government; 
but  such  act  of  Congress,  if  passed,  could  not,  unless  it  were 
a  general  bankrupt  law,  operate  upon  the  domestic  contracts 
between  citizens  of  a  State ;  because  the  jurisdiction  of  the 
General  Government  does  not  extend,  as  a  general  proposi 
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tion,  to  that  subject.  That  power  was  not  ceded  to  it  by  the 
States  at  the  adoption  of  the  Constitution.  The  prohibition 
upon  the  States  to  exercise  it,  is  a  concession  that  it  had  not 
been  granted  away  to  the  Federal  Government.  Such  an  act 
of  Congress  could  only  operate  upon  contracts  executed 
within  the  sphere  of  jurisdiction  of  the  Federal  Government; 
Buch  as  contracts  in  the  District  of  Columbia^  &c.,  or  between 
itself  and  its  officers,  or  contractors,  &c.  The  United  States 
is  a  government  over  specified  subjects  and  objects,  and  over 
persons,  as  connected  therewith,  within  a  certain  sphere;  and 
its  legislative  power  extends  only  to  those;  and  its  executive 
%nd  judicial  powers  extend  pari  passu  with,  and,  as  a  general 
proposition,  are  bounded  by  the  same  limits  as  the  legislative. 
This  follows  from  the  fundamental  fact  that  the  Government 
df  the  United  States  is  one  of  granted  powers,  which  are  cir- 
cumscribed by  the  Constitution  containing  the  grant.  Oriffin 
r.  Wifcox,  21  Ind.  p.  870,  and  cases  cited ;  Warren  v.  Paul^ 
«nd  Thayer  v.  Hedges^  ante,  pp.  276,  282. 

Those  powers  do  not  extend  to  the  interference  with  purely 
lomestic  contracts  between  citizens  of  a  State,  except  through 
A  general  bankrupt  law.  For  example,  the  United  States 
could  not  provide  by  law  that  State  Courts  should  not  regard 
as  valid  any  contracts  between  citizens  of  a  State,  unless  they 
were  in  writing;  though  Congress  may  enact  a  statute  of 
frauds  to  operate  on  contracts  falling  within  the  jurisdiction 
of  the  United  States  Government. 

Domestic  contracts,  then,  between  the  citizens  of  Indiana 
can  not  be  impaired,  except  by  a  bankrupt  law,  as  before 
mentioned,  either  by  the  Government  of  the  State  or  United 
States;  not  by  the  former  for  want  of  power,  in  the  abstract, 
to  enact  such  a  law ;  not  by  the  latter  for  want  of  jurisdiction 
over  the  subject  matter. 

The  obligations  of  a  contract  exist  between  the  parties  to 
it|  and  may  be  said  to  consbt  in  the  mutual  duties  of  per- 
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forming  its  requirements.  Those  obligations  might  be  Im* 
paired  by  the  government,  if  it  had  the  power,  in  two  ways, 
viz :  by  expressly  abrogating  the  contract,  releasing  parties 
from  performance;  or,  secondly,  by  depriving  the  parties  of 
all  means  to  enforce  its  obligations,  or  furnishing  to  them 
the  power  and  means  of  enforcing  the  contract  before  due,  or 
in  a  manner  variant  from  its  terms. 

In  the  case  at  bar,  if  the  State  has  attempted  to  impair  the 
obligation  of  the  contract,  it  has  done  so  by  expediting  its 
enforcement,  after  breach  by  one  of  the  parties,  not  by  allow- 
ing it  to  be  enforced  before  the  stipulated  time. 

What  were  the  obligations  of  the  contract  disclosed  in  this 
suit?  There  was  an  obligation  on  the  side  of  the  creditor  to 
wait  till  the  money,  named  in  the  securities  appearing  in  the 
case,  became  due,  before  attempting  to  enforce  its  payment; 
and  an  obligation  on  the  part  of  the  debtor  to  pay  that 
money  when  due,  and  to  permit  the  land  in  question  to  be 
sold  forthwith,  if  he  failed  to  make  the  payment.      ^ 

The  contract  did  not  provide  for  the  manner  of  sale,  but 
an  existing  statute  of  the  State  did.  Whether  the  parties 
could  have  prescribed,  by  contract,  a  mode  different  from  that 
prescribed  by  statute,  it  is  not  necessary  now  to  decide,  and 
the  authorities  upon  the  point  are  conflicting.  It  is  true, 
generally,  that  what  pertains  to  the  right  between  the  parties 
may  be  regulated  by  contract,  what  to  the  remedy  may  not, 
but  must  be  left  to  the  law,  though  this  proposition  is  true 
only  as  applicable  tp  executory  stipulations,  not  to  those  ac- 
companied by  a  power  of  execution,  coupled  with  an  interest. 
But  where  the  line  is  between  the  right  and  the  remedy,  is 
not  easily  defined.  See  2  Par.  Mar.  Law,  p^  481-2,  notes. 
For  authorities  in  this  State,  see  Berry  v.  BateSj  2  Blackf. 
118;  Low  V.  Blair  J  6  id.  282;  Mendenhall  v.  Lenwell^  5  id.  126; 
The  JEagle  Ins.  Co.  v.  The  Lafayette  Ins.  Co.y  9  Ind.  443,  and 
the  conflicting  cases  cited  on  page  448;  Conrad  v.  Johnson^  20 
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Ind.  421.  In  this  latter  case,  it  was  held  that  where  the 
agreement  of  submission  to  arbitration  designates  a  time,  on 
or  before  which  the  award  shall  be  delivered,  it  must  be  de- 
livered according  to  the  agreement,  though  it  designates  a 
time  at  variance  with  that  designated  by  the  statutes  in  such 
cases. 

We  incline  to  think  the  statute,  mentioned  in  the  first  part 
of  this  opinion,  prescribing  the  length  of  time  of  notice  of 
sale,  after  default,  in  cases  like  that  at  bar,  related  to  the 
remedy,  though  we  do  not  decide  the  point;  and  it  is  settled 
that  the  remedy  may  be  altered  by  the  Legislature,  if  a 
reasonable  one  be  left  remaining.  Seobey  v.  Gibson^  17  Ind. 
573.  And  it  is  further  settled,  that  an  act  of  the  legislature, 
giving  a  more  efficient  remedy  for  the  enforcement  of  the 
obligation  of  a  contract  after  breach,  does  not  impair  its  obli- 
gation.  Wood  v.  Kennedy ^  19  Ind.  68;  Maynes  v.  Moore^  16 
Ind.  116;  Pierce  y.  Mitts,  21  Ind.  27.  See  Price  v.  Huey,  at 
this  term.  Also,  1  Ind.  456;  2  id.  107,  266;  9  Barb.  (N.  Y.) 
482;  1  Hill  824. 

2.  But  we  think  the .  act  of  1852,  shortening  the  time  of 
notice,  not  operative,  in  this  particular,  on  existing  contracts. 
It  is  a  maxim  of  the  law  that  statutes  must  be  construed 
prospectively,  unless  they  plainly  import  a  different  intention 
on  the  part  of  the  legislature.  In  this  case,  such  intention 
does  not  appear  by  the  act  of  1852,  and  that  act  does  not,  in 
terms,  apply  to  existing  mortgages.  1  R.  8.  489.  Shorten- 
ing the  time  of  notice  would  curtail  a  privilege  in  the  mat 
ter  of  time  for  payment  before  sale,  and  is  a  fact  proper  to 
be  considered  in  construing  the  statute.  The  time  of  notice 
was  a  right  under  the  statute,  so  long  as  it  was  in  force,  and 
it  should  not  be  taken  away  by  mere  implication.  We  think 
sales  upon  mortgages,  executed  prior  to  the  act  of  1852, 
should  proceed  according  to  the  prior  law,  under  section  2 
of  the  general  repealing  act.    1  O.  &  H«  585. 
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Per  Curiam. — The  judgment  is  revenedy  with  coats.    Cum 
renutnded. 
McDonald  ^  JSoaehij  for  the  appellant. 
Waller  Mareky  for  the  appellee. 


^<» 


Thb  Tolkdo  and  Wabash  Bailroad  Co.  v.  Fowlsk. 

Pleadino — Practice. — ^A  complaint  against  a  railroad  oompanj  for 
stock  killed  on  the  road  where  it  was  not  fenced,  will  Bufficieatlj 
aver  the  want  of  fence  if  it  allege  ''that  said  railroad  was  not,  at 
the  time  and  place  aforesaid,  fenced  in  by  said  defendant  in  manner 
and  form  as  in  the  statute  provided/'  and  under  such  averment^ 
proof  may  be  made  that  the  road  had  not  been  duly  fenced  in  aft 
all,  or,  if  it  had,  that  the  fence  had  not  been  properly  maintained. 

Railroads — Fences. — ^The  statute  requiring  railroads  to  be  kept 
fenced,  is  not  intended  to  change  the  common  law  rule  as  to  the  da^ 
of  the  owner  of  cattle,  nor  merely  to  give  them  compeaeation  for 
animals  killed  or  injured  on  the  track  where  the  road  is  not  fenced, 
but  chiefly  as  a  police  regulatioa,  for  the  benefit  of  the  publio,  to 
secure  safety  and  freedom  from  obstructioiis  to  the  passage  of  ear- 
riages  along  the  track. 

Sahs. — ^Where  a  railroad  company  has  caused  its  road  to  be  securely 
fenced,  and  has  exercised  reasonable  care  and  vigilance  to  keep  it 
so,  and  the  fence  is  thrown  and  left  down  by  third  persons,  without 
the  authority  or  knowledge  of  the  company,  whereby  cattle  stray 
upon  the  track  and  get  killed  or  injured,  before  the  company  hsa 
notice,  the  company  is  without  fault,  and  not  liable  for  the  stock 
thus  killed  or  injured. 

APPEAL  from  the  Wabash  Common  Pleaa. 

W0RDEN9  J. — This  was  an  action  bj  Fowler  against  the 
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oompanyto  recover  for  stock  killed  on  the  road  where  it 
was  not  fenced.  The  complaint' contained  four  paragraphs, 
to  each  of  which  a  demurrer  was  overruled.  The  defendant 
answered  in  three  paragraphs,  the  first  being  the  general 
denial,  demurrers  being  sustained  to  the  second  and  third. 
Trial,  verdict  and  judgment  for  the  plaintiff. 

The  appellant  claims  that  error  was  committed  in  overrul- 
ing the  demurrers  to  the  several  paragraphs  of  the  complaint, 
because  it  was  not  sufficiently  averred  that  the  road  was  not 
fenced.  Each  paragraph  of  the  complaint  alleged  '<  that  said 
railroad  was  not,  at  the  time  and  place  aforesaid,  fenced  in 
by  said  d^endant  in  manner  and  form  as  in  the  statute  pro- 
vided.''   This  allegation  seems  to  us  to  be  sufficient. 

The  second  and  third  paragraphs  of  the  answer  were  as 
follows : 

^^  2.  For  further  answer,  the  defendant  says,  that  the  killing 
in  the  several  paragraphs  of  the  complaint  mentioned,  was 
the  result  of  the  carelessness  of  the  said  plaintiff  himself  in 
leaving  the  bars,  known  as  AustMa  bars,  open,  on  the  rail- 
road, whereby  the  horses  in  question  got  into  the  road  and 
were  killed. 

^  8.  The  defendant  farther  says,  that  the  place  where  the 
horses  injured,  and  in  the  several  paragraphs  mentioned,  got 
on  the  railroad  track,  was  what  is  sometimes  called,  Ausiin^a 
bars,  in  the  railroad  fence  erected  on  land  said  to  belong  to 
Mrs.  Burgett;  that  said  bars  were  chiefly  used  by  the  plaintiff 
and  nomas  Austin;  that  the  bars  were  frequently  left  down 
and  thrown  down  without  the  consent  of  the  defendent,  and 
against  her  wishes;  that  the  defendant's  section  men  passed 
over  the  road  daily  to  repair,  and  watched  the  said  bars  as 
doaely  as  possible;  that  at  the  times  of  the  several  injuries  in 
the  different  paragraphs  mentioned,  the  horses  killed  got  on 
the  ridlroad  track  at  said  bars  before  the  road  (company) 
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knew  they  were  down,  and  before  the  company  had  notice 
and  time  to  repair." 

The  statute  making  railroad  companies  liable  for  stock 
killed  upon  the  road  provides  that,  the  act  shall  not  apply  to 
any  railroad  securely  fenced  in,  and  such  fence  properly 
maintained  by  such  railroad  company.  We  think  the  allega- 
tion in  the  complaint  that  the  road  was  not  at  the  time  and 
place,  fenced  in  by  the  defendant  in  manner  and  form  as  pro- 
vided for  by  the  statute,  admits  of  proof  that  the  road  had 
not  been  duly  fenced  in  at  all,  or  if  so,  that  it  had  not  been 
properly  maintained. 

The  second  paragraph  of  the  answer  seems  to  be  defective 
in  not  alleging  that  the  road  had  been  securely  fenced.  The 
"bars,  known  as  AustMs  bars,"  which  the  plaintiff  left 
"open,  on  the  railroad,"  do  not  clearly  appear  to  have  been 
in  a  fence  inclosing  the  railroad.  K  the  pleading  had  alleged 
that  the  defendant  had  securely  fenced  the  road,  and  that  the 
plaintiff  himself  had  left  down  bars  in  the  fence  thus  made, 
whereby  his  horses  got  upon  the  track  and  were  killed,  it  is 
difficult  to  see  on  what  ground  he  could  recover. 

The  third  paragraph  of  the  answer  seems  to  be  open  to  the 
same  objection.  The  allegation  in  that  is  that  the  place,  &c., 
"was  at  what  is  sometimes  called  AustirCa  bars  in  the  railroad 
fence,  erected  on  land  said  to  belong  to  Mrs.  Burgett"  The 
fence  here  mentioned  is  called  the  railroad  fence,  but  that 
could  hardly  be  taken  as  equivalent  to  an  allegation  that  the 
road  had  been  securely  fenced.  Outside  of  this  objection,  we 
think  the  paragraph  in  question  is  good.  If  the  company 
had  securely  fenced  in  her  road,  and  if,  as  alleged,  bars  in  the 
fence  were  thrown  and  left  down,  against  the  consent  and 
wishes  of  the  company,  and  if  the  employes  of  the  company 
passed  over  the  road  daily  to  repair,  and  watched  the  said 
bars  as  closely  as  possible,  and  if  the  animals  were  killed  be* 
fore  the  company,  having  exercised  the  diligence  above  stated, 
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had  notice  that  the  bars  were  down^  the  plaintiff  is  not  en* 
titled  to  recover. 

The  common  law  rule,  in  the  absence  of  any  statute  con- 
trolling it,  is  that  the  owner  of  cattle  is  bound  to  confine  them 
upon  his  own  lands.  Myers  v.  Doddy  9  Ind.  290.  The  statute 
in  question  was  not  intended  to  give  the  owners  of  cattle  the 
right  to  depasture  them  on  the  ground  of  railroad  companies 
where  the  road  is  not  fenced;  nor  was  it  intended  simply  to 
give  them  compensation  for  animals  killed  or  injured  on  the 
track  where  the  road  is  not  fenced.  It  was  designed  chiefly, 
as  a  police  regulation,  for  the  benefit  of  the  public,  to  secure, 
as  far  as  possible,  safety  and  freedom  from  obstruction  to  the 
passage  of  carriages  along  the  track.  Th^  penalty  of  not 
fencing,  as  was  said  in  the  case  of  The  New  Albany  and  Salem 
Mailroad  Co.  v.  Tilion,  12  Ind.  3-6,  ^^  is  the  payment  to  the 
owner  the  value  of  the  animal  killed.  It  is,  in  that  respect, 
better  calculated  to  accomplish  the  desired  end,  than  a  fine 
paid  to  the  public  might  be."  See  cases  collected  on  this 
point  in  note  1  to  p.  522, 1  G.  &  H.  Safety  to  the  public 
being  the  chief  design  of  the  statute,  it  becomes  material  to 
inquire  what  is  a  proper  maintainance  of  a  fence  where  one 
has  been  duly  erected.  In  the  case  of  the  same  appellant  v. 
DanielSy  21  Ind.  256,  it  was  held  that  where  a  road  had  been 
securely  fenced,  and  the  fence  destroyed  by  unavoidable  acci- 
dent, it  should  be  deemed  properly  maintained,  if  the  com- 
pany repaired  it  within  a  reasonable  time  after  it  became 
insecure.  So,  we  think,  where  a  railroad  company  has  caused 
its  road  to  be  securely  fenced  in,  and  has  exercised  reasonable 
care  and  vigilance  to  see  that  the  fence  is  duly  kept  up,  and 
the  fence  is  thrown  and  left  down  by  third  persons  without 
the  authority  or  knowledge  of  the  company,  whereby  cattle 
stray  upon  the  track  and  get  killed  before  the  company  has 
notice,  the  company  is  without  fault;  it  has  discharged  its 
duty  to  the  public,  and  is  not  liable,  under  the  statute,  for  the 
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Stock  thus  killed.  There  is  a  material  difference  between 
the  pleading  in  this  case,  and  that  cited  from  21  Ind.,  suprau 
There  is  an  allegation  of  diligence  and  vigilance  on  the  part 
of  the  company  to  see  that  the  fence  was  kept  np,  viz:  *Hhat 
the  defendant's  section  men  passed  over  the  road  dailj  to 
repair,  and  watched  the  said  bars  as  closely  as  possible/' 
There  was  no  equivalent  allegation  in  the  other  case. 

We  have  thus  expressed  our  views  on  these  pleadings,  be- 
cause the  questions  involved  will,  as  we  suppose,  arise  in  the 
further  progress  of  the  cause,  when  they  can  be  amended,  if 
the  parties  desire  to  amend.  The  judgment  below  will  have 
to  be  reversed  on  account  of  a  verbal  instruction  given  to  the 
jury  under  substantially  the  same  circumstances  as  in  the 
case  of  the  same  appellant  against  Daniels^  supra. 

Per  Curiam. — The  judgment  below  is  reversed,  with  costs, 
and  the  cause  remanded. 

William  Z.  Stuart^  for  the  appellant. 


^•m 


Bernitz  v.  Stratford. 

Contracts — Notes — ^Due  Diligence. — If  the  maker  of  a  note  be 
not  liable  to  pay  it,  or  if,  from  his  want  of  means,  no  part  of  it 
oould  be  collected  of  him  by  suit,  no  positive  acts  of  diligence  need 
be  performed  by  the  holder. 

Same. — ^If  the  maker  die  a  resident  of  the  State  in  which  he  liyed 
when  the  assignment  was  made,  leaving  property  out  of  which  the 
note  or  some  part  thereof  might  be  collected,  his  estate,  if  the 
maker  was  liable  when  living,  mnst  be  proceeded  against  before 
suitog  the  assignor. 


MAY  TERM,  1864.  8fflL 

Berniti  v.  Stratford. 

Same. — ^If  the  maker  be  aliye,  in  the  State  where  he  resided  when 
the  assignment  was  made,  and  be  liable  on  the  note,  and  have  any 
property  subject  to  execution  on  a  judgment  against  him,  he  must 
be  sued  before  the  holder  can  sue  the  »asignor,  but  if  the  maker 
become  a  non-resident  after  the  assignment,  the  holder  need  not 
follow  and  sue  him  out  of  the  State ;  nor,  if  he  leaye  property  in 
the  State,  is  the  holder  required  to  proceed  against  it  by  attach* 
ment. 

APPEAL  from  the  Tipton  Circuit  Court 

Perkins,  J. — John  McCoy  made  his  note  to  Frederick  Ber^ 
niiZy  and  the  latter  assigned  the  note  to  Isaac  W.  Stratford 
before  it  fell  due.  Stratford  did  not  sue  McCoyy  the  maker, 
to  recover  the  amount  of  the  note  from  him,  but  sued  Bemiig 
on  his  assignment,  alleging,  as  an  excuse  for  failing  to  sue 
McCoy^  the  maker,  that  he  had  left  the  State. 

Bemitz  answered  in  bar  of  the  action  against  him,  in  addi- 
tion to  the  general  denial,  that  McCoy  left  property  in  the 
State  sufficient  to  pay  the  note,  which  property  could  be 
reached  by  attachment.    Issne  of  fact  by  denial. 

On  the  trial  the  note,  amounting,  with  interest  on  it,  to  a 
fraction  less  than  50  dollars,  was  given  in  evidence,  as  was 
ftlso  the  assignment  upon  it;  ^^and  it  was  admitted  by  the 
parties  that  the  note  was  assigned  in  blank  before  due;  that 
the  maker,  at  the  time  the  note  became  due,  had  become  a 
non-resident  of  the  State,  and  has  ever  since  remained  such, 
but  that,  at  the  time  the  note  became  due,  and  for  five  months 
afterwards,  the  maker  had  property  in  the  Stat^,  at  the  place 
where  he  resided  at  the  time  of  the  assignment,  out  of  which 
a  part  of  the  amount  of  the  note  could  have  been  made  by  a 
trait  in  attachment. 

On  this  evidence  the  Court  gave  judgment  for  the  plaintiff 
for  the  full  amount  due  on  the  note. 

If  the  second  paragraph  of  the  answer  was  good,  the  jadg- 
ment  of  the  Court  on  the  evidence  would  seem  to  be  erro- 
VoL.  XXIL— 21. 
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neou8 ;  but  we  think  the  second  paragraph  of  the  answer  was 
bad,  and  the  jSnal  judgment  right  upon  the  whole  record. 
The  plaintiff  below,  in  this  case,  had  taken  a  note,  not  gov- 
erned by  the  law-merchant,  by  assignment  before  due,  and 
the  questions  are,  had  he  used  due  diligence  to  collect  it 
from  the  maker  before  suing  the  assignor?  Or  did  facts  ex- 
ist excusing  diligence  7  What  constitutes  due  diligence 
under  all  states  of  fact  in  this  class  of  cases,  has  not  been 
defined  and  settled.  In  most  States,  where  the  common  law 
prevails  with  statutory  modifications,  demand  and  notice  con- 
stitute due  diligence.  This  is  a  rule  capable  of  certainty. 
lu  this  State,  and  some  others,  due  diligence,  upon  a  class  of 
paper,  not,  in  these  States,  governed  by  the  law-merchant, 
consiats  of  acts  done,  varying  somewhat  with  the  circumstances 
of  cases ;  and  those  circumstances  may  be  such  as  to  exempt 
the  holder  from  any  positive  acts  of  diligence  against  the 
maker  before  resorting  to  the  liability  of  the  assignor. 

If  the  maker  be  not  liable  to  pay  the  note;  or  if,  from  his 
want  of  means,  no  part  of  the  note  can  be  collected  from 
him  by  suit,  no  positive  acts  of  diligence  need  be  perfprmed. 

If  the  maker  die  a  resident  of  the  State  in  which  he  lived 
when  the  assignment  was  made,  leaving  property  out  of  which 
the  note,  or  some  part  thereof,  might  be  collected,  his  estate, 
the  maker  having  been  liable  on  the  note  while  living,  must 
be  proceeded  against  before  suing  the  assignor;  Dale  v.  Wat- 
soriy  2  Ind.  177,  and  Litterer  v.  P<igej  at  this  term;  and  if  he 
be  alive  in  the  State  where  he  resided  when  the  assignment 
was  made,  and  be  liable  on  the  note,  and  have  any  property 
subject  to  execution  on  a  judgment  against  him,  he  must  be 
sued  before  the  holder  can  return  upon  the  assignor;  but  if 
the  maker  becomes  a  non-recent  after  assignment,  due  dili- 
gence  does  not  require  that  the  holder  should  pursue  the 
maker  out  of  the  State. 

Another  state  of  facts  might  exist.    Suit  might  be  brought 
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against  the  maker;  property  enoagh  be  levied  on  to  pay  the 
debt,  and  be  wasted  by  the  sheriff;  might  the  holder  then  go 
back  upon  the  assignor,  or  would  he  have  to  pnrsne  the 
sheriff  on  his  bond  ?  We  make  no  answer  to  this  question. 
Bee  The  State  v.  DruJy,  8  Ind.  481,  and  case  cited;  Cheek  v. 
Morton^  2  Ind.  821.  In  the  case  at  bar,  the  maker  had  be- 
come a  non-resident  after  the  assignment,  and  this  fact  ex- 
cused a  suit  against  him  personally;  but  he  left  property  in 
the  State  that  might  have  been  reached  by  attachment ;  was 
the  holder  bound  to  resort  to  that  proceeding  before  suing 
the  assignor  ? 

Our  conclusion  is  that  he  was  not.  That  can  not  be  re- 
garded as  one  of  the  ordinary  proceedings  at  law.  It  can 
not  be  resorted  to  without  giving  a  bond  to  pay  damages,  fta, 
and  is  thus  attended  with  liabilities  which  might  involve  the 
party  in  loss  which  he  could  not  hold  the  assignor  responsible 
over  to  him  for,  in  case  the  attachment  should  turn  out  to  be 
wrongful.  We  do  not  think  the  holder  is,  as  a  matter  of 
course,  to  incur  this  hazard.  Whether  a  state  of  facts  might 
exist  that  would  make  it  the  duty  of  the  holder,  in  a  given 
case,  to  take  out  an  attachment,  we  do  not  decide. 

Kor  do  we  now  approve  or  disapprove  of  the  ease  of  Cheek 
▼.  MorioTiy  supra,  but  suggest  the  inquiry  whether  the  union, 
in  our  present  practice,  of  equitable  with  legal  remedies  may 
not  work  a  modification  of  the  rule  as  to  pursuing  some  equit- 
able interests  before  resorting  to  the  assignor. 

Fer  Curiam. — The  judgment  is  affirmed,  with  1  per  cent, 
damages  and  costs. 

Moss  j'  LewiSy  for  the  appellant. 

George  W.  LowUy  and  N.  R.  Lmsday^  for  the  appellee. 
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Dunk  v.  Crocker. 

Attaohmint — Practios— Waiter. — ^Where  the  defendant  appears 
in  attachment  Buita  the  regularity  of  the  attachment  proceedings 
aiiist  be  tried  in  snch  suits;  and  if  the  defendant,  having  appeared, 
makes  no  objection  by  motion  or  answer,  their  regularity  will  be 
deemed  admitted,  and  all  objections  waived. 

Attachhent — ^Praciicb. — Objections  to  the  regularity  of  attach- 
ment  proceedings  can  not  be  first  raised  in  collateral  suits. 

Same — Justices'  Courts. — The  practice  in  attachment  proceedings 
is  the  same  ih  justices'  as  in  the  superior  Courts. 

Undertaking  in  Attachhent. — As  to  what  undertaking  in  attach- 
ment  proceedings  will  operate  to  release  the  attached  property  and 
authorize  a  personal  judgment,  see  the  opinion  at  length. 

Attachment — Replevin — Affidavit. — In  either  of  these  forms  of 
action,  the  affidavit  may  contain  the  requisites  both  of  a  complaint 
and  affidavit,  so  as  to  dispense  with  any  separate  complaint. 

Pleading. — ^In  an  action  upon  an  undertaking  in  attachment,  it  is 

necessary  to  set  out  the  undertaking  and  show  that  a  case  arose  in 

'  which  it  was  properly  taken,  but  the  proceedings  in  attachment 

tteed  not  be  fully  set  out  or  made  part  of  the  complaint.    They  are 

not  the  foundation  of  the  action. 

APPEAL  from  the  Wayne  Circuit  Court. 

Perkins,  J. — The  record  in  this  case  shows  that  on  the  8d 
of  Augusty  1860,  Luther  Crocker  commenced  a  suit  before  a 
justice  of  the  peace  against  Martin  D.  Bonney^  upon  a  note 
on  which  there  was  due  a  fraction  less  than  100  dollars.  The 
suit  was  commenced  by  attachment  against  the  personal  prop- 
erty of  Bonney.  On  the  same  day  personal  property  of 
Bonney  was  seized  by  virtue  of  the  attachment.  On  the  7th 
of  August^  I860,  Bonney  executed  and  filed  with  the  justice 
an  undertaking,  as  follows : 

<^  We,  the  undersigned,  undertake  that  the  property  attach- 
ed in  said  cause  shall  be  delivered  to  the  constable  on  demand| 
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or  80  much  thereof  as  shall  be  required  to  be  sold  on  execu- 
tion to  satisfy  any  judgment  which  may  be  rendered  against 
him  in  said  action ;  or  will  pay  the  appraised  value  of  said 
property,  not  exceeding  the  amount  of  the  judgment  and 
costs. 
'*  Witness  our  hands  and  seals,  this  7th  day  of  August^lSBO. 

"Martik  D.  Bonket. 

"Isaac  D.Dton," 

The  justice  approved  the  undertaking  and  the  attached 
property  was  released.  The  defendant,  Bonnetfj  then  obtained 
a  continuance  of  the  cause  until  the  18th  of  August^  1860,  on 
which  day  he  obtained  a  farther  continuance  to  the  25th  of 
that  month,  on  which  day  there  was  a  further  continuance  to 
the  27th  of  the  same  mouth. 

The  Court  refused  to  sustain  motions  to  dismiss,  to  quash 
the  attachment,  &c.;  the  cause  was  tried,  the  trial  resulting 
in  a  personal  judgment  against  the  defendant  for  the  amount 
due  on  the  note,  &c.  Execution  issued  on  the  judgment, 
property  was  not  delivered  to  satisfy  it,  the  property  attached 
having  been  removed  to  the  State  of  Ohio  after  it  was  released 
upon  the  undertaking  filed  with  the  justice. 

No  appeal  was  taken  from  any  part  of  the  judgment  before 
the  justice. 

On  the  5th  of  Aprilj  1862,  Crocker  commenced  suit  upon 
the  undertaking  of  Bonney  and  Dunn  above  set  out,  and  in 
the  Wayne  Circuit  Court  obtained  judgment  upon  it  against 
Dunnj  the  defendant,  served  with  process,  from  which  judg- 
ment Dunn  appealed  to  this  Court 

The  burden  of  the  defence  below,  in  this  suit,  was  that  the 
attachment  proceedings  were  not  legally  conducted,  and, 
hence,  there  was  not  a  valid  considerlition  for  the  instrument 
now  sued  on ;  and  that  is  the  question  into  which  all  others 
resolve  themselves  on  the  appeal  to  this  Court.    Our  present 
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attachment  law  is  much  broader  than  was  oar  former  attach- 
ment law.  It  authorizes  such  a  proceeding  against  resident 
defendants,  in  specified  cases;  and  thus  brings  into  existence 
a  great  number  of  causes  where  the  defendant  actually  ap- 
pears to  the  attachment  suit.  Where  the  defendant  does  so 
appear,  the  question  of  the  regularity  of  the  attachment  pro- 
ceedings mu3t  be  tried  in  the  attachment  suit.  McNamara  v. 
Mis,  14  Ind.  516. 

If,  in  that  suit,  the  defendant,  having  appeared,  raises  no 
objection  to  those  proceedings  by  motion  or  answer,  their 
regularity  is  admitted,  or  objection  to  their  irregularity  is 
waived,  and  such  objection  can  not  be,  for  the  first  time, 
brought  forward  in  a  collateral  suit.  And  the  practice,  in 
attachment  cases,  is  the  same  in  justices  and  in  superior 
Courts.  Bradley  v.  The  Bank,  ^c,  20  Ind.  528;  2  G.  ft  H* 
160;  Hosier  v.  Eliason^  14  Ind.  523. 

That  irregularities  in  attachment  |>roceedings  may  be 
waived,  not  only  by  not  objecting  to  them  in  Court,  but  also, 
by  act  of  the  party  out  of  Court,  is  well  settled.  Drake  on 
Attachment,  2d  ed.,  §§  198, 195.  And  under  our  statute,  the 
wife,  if  acting  as  the  agent  of  her  husband,  might  undoubt- 
edly make  the  waiver.  1  G.  ft  H.  p.  877,  at  bottom.  See, 
also,  Casteel  v.  Casted,  8  Blackf.  240. 

The  way  is  now  prepared  for  stating,  and,  with  more  con- 
ciseness, deciding  the  material  points  made  in  the  case  at  bar. 

The  action  is  founded  upon  the  written  instrument  executed 
to  procure  a  release  of  the  attached  property. 

It  is  not  clear,  from  the  terms  of  the  instrument,  under 
what  section  of  the  statute  it  was  executed;  whether  under 
2  Gh.  &  H.  p.  143,  sec.  168,  or,  same  page,  sec.  172.  The  first 
of  these  two  sections  provides  for  an  undertaking  in  the  na- 
ture of  a  delivery  bond,  which  does  not  release  the  property 
from  the  attachment,  nor  from  an  order  of  sale  in  the  judg- 
ment   It  is  taken  and  approved  by  the  sheriiSl    The  second 
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of  the  sections  is  as  follows :  ^^  If  the  defendant,  or  other 
person  in  his  behalf,  at  any  time  before  jndgment,  shall  exe- 
cute a  written  undertaking  to  the  plaintiff,  with  sufficient 
surety,  to  be  approved  by  the  Court,  clerk  or  sheriff,  to  the 
effect  that  the  defendant  will  appear  to  the  action,  and  will 
perform  the  judgment  of  the  Court,  the  attachment  shall  be 
discharged  and  restitution  made  of  any  property  taken  under 
it,  or  the  proceeds  thereof." 

Interpreting  the  instrument  by  the  circumstances  of  the 
case  and  the  acts  of  the  parties,  we  think  it  was  intended 
to  operate  under  section  172.  Bonney  was  about  removing 
the  goods  with  his  family  to  Ohio.  His  wife  remained 
temporarily  behind  with  the  goods,  and  when  they  were 
attached  waived  the  calling  in  of  householders,  &c.  Bonney 
returned,  executed  the  instrument  in  question  before  the  jus- 
tice  by  whom  it  was  approved,  and  the  goods  were  released 
and  removed  to  Ohio.  Bonney  appeared  personally  to  the 
suit,  made  defence,  and  judgment  ^as  rendered  personally 
against  him,  without  any  order  in  the  judgment  for  the  sale 
of  the  attached  property.  This  is  the  practice  to  be  pursued 
under  section  172.  Under  that  section  the  written  under^ 
taking  is  a  substituted  security  for  the  property,  and  where 
the  attachment  proceedings  are  sustained  and  judgment  is 
rendered  against  the  defendant,  no  order  is  made  for  the  sale 
of  the  property,  it  having  been  released,  but  a  suit  on  the  un- 
dertaking is  resorted  to  instead  of  the  property.  It  is  like 
the  attachment  proceedings  against  water  craft.  It  is  true, 
the  written  instrument  is  informal;  but  it  was  taken  by  a 
public  officer,  and  bonds  thus  taken  in  proper  cases,  are  not 
vitiated  by  informalities  and  defects.  2  G.  &  H.  p.  &33,  sec. 
790;  Ward  v.  BueUy  18  Ind.  104. 

The  point  is  made  that  there  was  not  a  sufficient  complaint 
in  the  attachment  suit  before  the  justice.  Though  this  point 
became  and  remains  res  adjudieataj  by  the  judgment  of  the 
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JQStice,  tmappealed  from  or  otherwise  vacated,  still  it  may  b^ 
stated  that  it  has  always  been  the  law  that  in  attachment  and 
replevin  suits  the  affidavit  might  contain  the  requisites  both 
of  a  complaint  and  an  affidavit.  Harlow  v.  Beektle^  1  Blackf.^ 
2d  ed.,  287;  Andre  v.  Johnsoriy  6  id,  188;  Erwin  v.  ShaWy  id. 
287. 

We  come  now  to  the  question,  what  was  necessary,  in  suing 
on  the  written  undertaking,  to  be  shown  in  the  complaint  ? 
The  suit  is  founded  on  that  written  undertaking.  It  was 
executed  under  a  statute.  Hence,  it  was  necessary  to  set  out 
the  written  undertaking,  and  show  that  a  case  arose  in  which 
it  might  be  taken.  But  in  averring  the  facts  showing  that 
case,  it  might  not  be  necessary  to  set  out  written  instruments 
or  copies  of  them,  because  the  statute  only  requires  this,  in 
all  cases,  as  to  instruments  which  are  the  foundation  of  the 
action.  Hence,  by  the  general  rule,  that  statutes  in  deroga- 
tion of  the  common  law,  are  to  be  strictly  construed ;  plead- 
ings, where  the  statute  hlus  not  prescribed  differently,  may  be 
as  at  common  law.  In  this  case  the  averments,  outside  of 
the  judgment  of  the  Court  in  the  attachment  suit,  were  suf- 
ficient to  show  a  proper  case  for  the  execution  of  the  written 
undertaking.  But  it  was  probably  unnecessary  to  have  gone 
behind  that  Macy  v.  TUcamby  19  Ind.  185.  See  Byers  ▼. 
The  State,  ^c,  20  Ind.  47.    See  note  b,  2  G.  &  H,  143. 

We  see  no  substantial  ground  on  which  the  judgment  can 
be  reversed. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  5  per  cent, 
damages,  and  costs. 

W.  A.  Sickle  and  C.J£.  Burchenal,  for  the  appellant 

Geo.  Holland  and  H.  B.  Payne,  for  the  appellees. 
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CoirrRAOTS — Sale — Fbaitd. — ^Where  tbere  bas  been  a  sale,  and  de* 
lirery  under  it,  sufficient  in  law  to  vest  the  property  in  the  first 
purchaser,  and  make  a  good  title,  if  not  tainted  with  fVaud,  the 
iannfide  Tendee  of  such  purchaser,  buying  and  obtaining  posses* 
sion  before  such  contract  has  been  rescinded,  wi))  acquire  a  perfect 
title  against  the  first  yendor. 

Practice — ^Ahendment. — In  an  action  to  recoyer  personal  property 
and  damages  for  the  detention  thereof,  it  is  not  competent  for  the 
Court,  in  the  progress  of  the  trial,  oyer  the  objection  of  the  de- 
fendant, to  permit  the  plaintiff  to  amend  his  complaint  so  as  to 
claim  special  damages  for  expenses  incurred  in  money  and  time  in 
seeking  to  recoyer  such  property. 

APPEAL  from  the  Delaware  Circuit  Court. 

Hakna,  J. — ^Tbe  appellee  sued  the  appellant  to  recover  cer^ 
tain  personal  property,  to-wit:  Nine  reaping  and  mowing 
machinee,  and  damages  for  their  detention ;  averring  that  he 
was  the  owner  and  entitled  to  the  possession  thereof.  Answer. 
1.  Denial.  2.  That^the  property  came  lawfully  to  the  possed- 
Bion  of  the  defendant  and  had  not  been  demanded,  &c.  8, 
The  machines  were  and  are  the  property  of  one.  Patterson^ 
and  not  of  the  plaintiff.  Reply  in  denial ;  and  that  the  prop- 
erty did  not  belong  to  Pattersoriy  because,  he  professed  to 
derive  title  through  one  Duncan^  who  obtained  said  property 
of  said  plaintiff  feloniously,  viz :  by  false  pretences — said  plain- 
tiff being  the  original  owner  and  manufacturer  thereof.  To 
this  paragraph  of  the  reply,  a  demurrer  was  overruled;  which 
presents  the  first  point  for  our  consideration.  It  is  urged  as 
one  objection,  that  the  pleading  is  not  good  because  the  false 
pretences  should  have  been  specifically  stated  and  set  forth. 
We  need  not  stop  to  determine  as  to  this  particular  objection 
to  the  reply ;  for  the  reason  that,  substantially,  the  pleading 
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WEB  invalid,  under  ruling  in  the  case  of  Bell  v.  Cafferiy^  21 
Ind.  411. 

The  evidence  is  not  all  in  the  record.  It  appears  by  the 
bill  of  exceptions  that  two  notes  purporting  to  have  been 
made  by  one  Howard  to  said  Duncan  and  endorsed  by  the 
latter,  together  with  a  paper  purporting  to  have  been  exe- 
cuted by  said  Duncan^  in  which  he  gave  the  age,  residence 
and  pecuniary  standing  of  said  JSowardj  as  well  as  his  own, 
and  showed  that  he  gave  said  two  notes  to  plaintiff  for  reap- 
ers and  mowers,  were  offered  by  plaintiff  and  admitted  in 
evidence.  The  defendant  objected,  because  the  execution  of 
said  writings,  &c.,  was  not  proved,  nor  notice  given  that  they 
would  be  offered  as  evidence. 

The  plaintiff*  himself  testified  as  to  the  execution  of  the 
writing,  but  there  was  a  subscribing  witness  thereto  who  was 
not  introduced. 

As  the  whole  evidence  is  not  in  the  record,  we  must  pre- 
sume a  sufficient  foundation  for  the  admission  of  said  testi- 
mony was  laid,  although  it  is  shown,  that  foundation  was 
not  established  by  proving  the  execution  of  said  writings. 
Suppose  the  notes  never  had  been  executed  by  Howard^  but 
were  a  forgery,  and  that  proof  to  that  effect  was  before  the 
Court.  Of  course  in  such  an  instance  proof  of  the  execution 
thereof  would  not  come  from  that  quarter,  but  exactly  to 
the  reverse — ^that  is,  the  non-execution. 

During  the  progress  of  the  trial,  the  complaint,  which  was 
for  the  recovery  of  the  property  and  damages  for  the  deten- 
tion thereof,  was  so  amended  as  to  claim  special  damages — 
that  is,  damages  for  expenses  incurred,  in  money  and  time,  in 
seeking  to  recover  said  property.  This  amendment  was  per- 
mitted, to  meet  evidence  upon  these  points.  The  amendment 
was  objected  to — ^but  no  continuance  asked  because  thereof. 
The  jury  were  not  resworn,  nor  any  further  pleadings  filed 
or  offered,  nor  any  motion  to  strike  said  amendment  out* 
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There  was  an  agreement  that  the  demurrer  hefore  then  filed 
to  the  complaint  should  apply  to  the  same  as  then  amended* 
We  are  rather  inclined  to  think  that  the  ruling  ctf  the  Court 
in  permitting  the  amendment,  over  the  objection  of  defend- 
ant, was  error,  in  this  case.  It  may  be  that  in  cases,  where 
the  action  is  directly  for  damages,  and  the  amendment  is 
only  in  the  nature  of  specifications  as  to  the  same,  it  should 
be  admitted ;  or  in  cases  where  such  amendment  does  not 
claim  substantially  beyond  what  might  be  recovered  under 
the  original  allegations  in  the  complaint. 

The  evidence  of  the  special  damages  claimed  was  objected 
to,  but  admitted.  It  consisted  of  personal  expenses  of  plain* 
tiff  and  his  clerk,  amount  paid  for  horse  hire,  and  items  as 
to  the  value  of  the  time  of  the  two  persons  named.  It  ap- 
pears to  us  this  evidence  was  clearly  inadmissible,  as  tending 
to  prove  damages  that  were  too  remote. 

Per  Ouriam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

Walter  Marchj  for  the  appellant. 

J.  BrotmUCf  for  the  appellee. 


Harman  v.  Thb  Stats. 

P&Aoncx  IN  SuPBEMS  CouBT — AFFIDAVIT. — ^An  affidavit  for  ft  oon- 
tinuance  is  no  part  of  the  record,  unless  made  so  by  a  bill  of  excep- 
tions, or  an  order  of  the  Court  under  section  659  of  the  code. 

Sams. — ^Where  a  bill  of  exceptions  does  not  contain  a  copy  of  the 
matter  excepted  to,  or  a  direction  to  insert  it,  it  will  be  defectiTe; 
but  if  the  bill,  as  filed  here,  contain  the  matter  excepted  to,  this 
Court  will  presume  that  it  was  written  out  in  the  bill  as  originally 
filed  in  the  Court  below,  or  that  the  bill  contained  the  proper  direo- 
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tion  to  insert  it,  and  if  the  bill,  as  originally  filed,  contained  the 
proper  direction  to  insert  it,  it  would  probably  be  sufficient  for  the 
olerk,  in  making  up  the  record  for  this  Court,  to  refer  to  it  as  copied 
into  another  part  of  the  transcript. 

APPEAL  from  the  Shelby  Circuit  Court 

WoRDBNy  J. — The  appellant  was  indicted  for  burglary,  and, 
upon  trialy  waa  convicted* 

He  appeals,  and  claims  that  error  was  committed  in  refusing 
a  continuance  of  the  cause  on  his  application.  The  affidavit, 
on  which  the  continuance  was  asked,  can  not,  as  we  think, 
be  regarded  as  in  the  record ;  hence,  the  question  sought  to 
be  presented  is  not  properly  before  us.  It  is  settled,  in  nu- 
merous cases,  that  an  affidavit  for  a  continuance  is  no  part  of 
the  record,  unless  made  so  by  a  bill  of  exceptions,  or  an  order 
of  the  Court  under  section  659  of  the  code  of  civil  practice. 

In  this  case,  the  clerk  has  set  out,  in  one  part  of  the  tran- 
script, an  affidavit,  evidently  made  for  the  purpose  of  procur- 
ing a  continuance  of  the  cause.  The  bill  of  exceptions,  in 
respect  to  this  point,  is  as  follows:  ^^Be  it  further  remem- 
bered, that  the  defendant  then  and  there  moved  the  Court  to 
continue  said  cause,  and  in  support  thereof  filed  the  following 
affidavit,  to- wit :  (see  affidavit  above  set  out,)  but  the  Court 
overruled  the  motion,  to  which,"  ftc. 

The  code  of  practice  in  criminal  cases  provides  that  the 
exception  must  be  taken  at  the  time  the  decision  excepted  to 
is  made ;  that  the  bill  of  exceptions  must  be  made  out,  signed 
and  filed  during  the  term,  and  that  it  must  contain  so  much 
of  the  evidence  only  as  is  necessary  to  present  the  question 
of  law  upon  which  the  exceptions  were  taken.  2  G.  &  H. 
420,  sec.  120-1. 

In  the  code  of  civil  practice,  we  have  the  following  provis* 
ion:  '^It  shall  not  be  necessary  to  copy  a  written  instrument, 
or  any  documentary  evidence,  into  a  bill  of  exceptions;  but 
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it  shall  be  sufficient  to  refer  to  soch  evidence,  if  its  appro- 
priate place  be  designated  by  tbe  words,  ^  here  insert/  "  2  G. 
k  H.  p.  209,  see.  848.  The  bill  of  exceptions  in  question  is 
clearly  defective,  if  tested  by  the  provisions  of  the  criminal 
code  only.  That  code  makes  no  provision  for  leaving  docu- 
ments out  of  a  bill  of  exceptions,  referring  to  them  with 
direction  to  ^*here  insert''  them. 

It  has,  however,  been  held,  that  though  the  provisions  of 
the  civil  code  do  not  necessarily  govern  in  criminal  practice, 
yet  that  it  is  reasonable  to  consult  them  in  the  absence  of  spe- 
cial provisions  in  the  criminal  code,  in  establishing  rules,  &c. 
M'Laughlin  v.  The  StaU,  8  Ind.  281 ;  Quinn  v.  The  State,  14 
Ind.  589. 

Taking  it  for  granted  that  the  provision  of  the  civil  code, 
above  quoted,  should  be  applied  to  the  case,  we  proceed  to 
state  why  we  deem  the  bill  of  exceptions  defective  under 
that.  Tbe  bill  neither  contains  the  affidavit,  nor  any  direc- 
tion to  insert  it.  If  tbe  bill,  as  it  came  up  to  us,  had  con- 
tained the  affidavit,  it  would  have  been  presumed  that  the 
affidavit  had  been  written  oat  in  the  bill,  as  originally  filed  in 
tbe  Court  below,  or  that  the  bill  contained  the  proper  direc- 
tion to  insert  it.  And  if  the  bill  of  exoeptions  had  shown 
the  proper  direction  to  insert  the  affidavit,  we  are  not  pre- 
pared to  say  that,  in  making  out  a  transcript  for  this  Court,  a 
reference  to  it  by  the  clerk,  as  copied  in  another  part  of  the 
transcript,  might  not  be  sufficient.  The  difficulty  here  is, 
that  the  affidavit  is  not  made  a  part  of  the  bill  of  exceptions 
by  the  Court,  either  in  causing  it  to  be  set  out  in  the  bill  as 
originally  filed,  or  in.  directing  that  it  be  inserted. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 

McDonald  f  Soachey  for  the  appellant. 

Oscar  j5L  Sard^  Attorney  General,  and  Martin  M.  Bay,  for 
the  State. 
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Nbwbt  v.  Hinshaw, 

Widow  —  Descent — Statutes  Oonbteued  —  Spbcoefio  Pervobm* 
ANCE.^ — Where  a  widow,  as  the  heir  of  her  husband,  becomes  the 
owDer  in  fee^  of  real  estate,  under  the  provisions  of  sections  17  and 
18  of  the  act  regulating  descents,  whilst  she  remains  his  widow, 
she  has  the  legal  right  to  alienate  such  real  estate,  and  such  aliena- 
tion /Will  convey  a  perfect  and  absolute  title,  and  if  she  sell  by  title 
bond,  and  put  the  purchaser  in  possession,  and  then  marry  again, 
she  may,  after  such  marriage,  be  compelled  to  specifically  perform 
such  c-autract  by  conveying  the  legal  estate. 

APPEAL  from  the  Eenry  Circuit  Court. 

Perkins,  J. —  William  B.  AJJbertson  died  seized  in  fee  of  cer- 
tain real  estate,  leaving  Rebecca  Albertsoriy  his  widow,  and 
children,  by  her  surviving.  Afterwards,  on  the  22d  day  of 
October^  1868,  said  Rebecca^  sold  by  title-bond,  one  third  of 
the  real  estate  of  which  said  William^  her  husband,  died 
seized,  to  Albert  Newhy^  receiving  in  hand  a  part  of  the  pur- 
chase money,  and  placing  said  Newby  in  possession. 

Subsequently,  and  before  receiving  the  balance  of  the  pur- 
chase-money and  executing  a  deed,  said  Rebecca  married  one 
Elijah  Hinshaw.  If  said  Rebecca  was  contemplating  marriage 
at  the  time  she  sold  the  land  in  question,  Newby^  the  pur- 
chaser, was  ignorant  of  that  fact. 

The  question  is,  whether  said  Rebecca  can  now,  after  having 
become  the  wife  of  said  Elijah^  receive  the  balance  of  the 
purchase-money  and  execute  a  deed  to  said  Albert  Newby. 
The  Court  below  so  held,  and  ordered  the  contract  to  be 
specifically  performed. 

Our  law  of  descent  enacts: 

^^Sec.  24.  If  a  man  die,  intestate,  leaving  a  widow  and  a 
child  or  children  not  exceeding  two,  the  personal  property 
of  such  intestate  shall  be  equally  divided  among  the  widow 
and  children,  the  widow  taking  an  equal  share  with  one 
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child,  but  if  the  number  of  children  exceeds  two,  the  widow's 
share  shall  not  be  reduced  below  one-third  of  the  whole: 
Providedy  that  if  a  man  marry  a  second  or  other  subsequent 
wife,  and  has,  by  her,  no  children,  but  has  children  alive,  by 
a  previous  wife,  the  land  which,  at  his  death,  descends  to  such 
wife,  shall  at  her  death,  descend  to  his  children.'' 

If,  in  the  case  at  bar,  then,  Rebecca  Albertson  was  the  second 
and  childless  wife  of  William  B.  Albertsorty  and  he  left  sur- 
viving him  children  by  a  former  wife,  she  had,  under  the 
section  of  the  statute  quoted,  but  a  life  estate,  and,  if  she  had 
no  more,  the  purchaser  could  obtain  no  larger  estate  from 
her.  But  the  record  does  not  show  a  case  under  this  section ; 
and  if  it  exists  it  is  the  fault  of  the  parties  that  it  is  not 
shown  to  exist. 

The  law  of  descent  further  provides: 

<*Seg.  19.  If  a  husband  die,  testate  or  intestate,  leaving 
a  widow^  and  if  the  entire  estate,  real  and  personal,  do 
not  exceed  800  dollars,  it  shall  go  without  administration 
to  tlie  widow,  free  from  all  demands  of  creditors,  in  trust  for 
herself  and  the  infant  children  of  the  deceased,  while  they 
remain  infants  or  unmarried,  with  remainder  over  to  the 
widow,  and  if  there  shall  be  no  such  children,  she  shall  take 
the  whole:  Providedj  that  if  the  widow  shstfl  marry  while  any 
of  such  children  remain  infants  and  unmarried,  the  husband 
shall,  within  ten  days  after  such  marriage,  execute  his  bond, 
payable  to  the  State  of  Indiana^  in  a  sufiScient  penalty,  and 
with  security  to  the  approval  of  the  clerk  of  the  proper 
Court  of  Common  Pleas,  conditioned  for  the  true  and  faithful 
application  of  such  property,  or  so  much  thereof  as  the  widow 
may  have  at  the  time  of  the  marriage,  to  the  benefit  of  such 
children,  and  in  default  thereof,  the  title  to  such  property 
shall  vest  absolutely  in  such  children. 

^'Ssc.  20.  If  a  husband  die,  testate  or  intestate,  and  his 
estate,  real  and  personal,  exceed  300  dollars,  and  be  insol- 
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Tent,  or  if,  after  payment  of  all  his  debts,  less  than  800 
dollars  would  remain,  then,  and  in  either  of  these  cases, 
800  dollars  of  the  same  shall  go  to  the  widow,  free  from  all 
demands  of  creditors,  for  herself,  or  in  trust,  as  in  the  pre- 
ceding section  provided/' 

Both  the  foregoing  sections  are  so  framed  as  to  conform  to 
the  principles  of  justice,  as  to  preserve  the  property  of  a  de- 
ceased husband  for  his  children  after  the  estate  for  life,  the 
period  of  necessary  use  of  the  wife  has  ended ;  but  the  case 
at  bar  is  not  shown  by  the  record  to  fall  within  any  of  them* 

There  are  further  sections  of  the  law  of  descent: 

^<  Ssc.  17.  If  a  husband  die,  testate  or  intestate,  leaving  a 
widow,  one  third  of  his  real  estate  shall  descend  to  her  in  fee 
simple,  free  from  all  demands  of  creditors :  Provided  however^ 
that  where  the  real  estate  exceeds  in  value  10,000  dollars,  the 
widow  shall  have  one  foirrth  only,  and  where  the  real  estate 
exceeds  20,000  dollars,  one  fifth  only  as  against  creditors. 

*'Sbc.  18.  If  a  widow  shall  marry  a  second  or  any  subse- 
quent time  holding  real  estate  in  virtue  of  any  previous  mar- 
riage such  widow  may  not,  during  such  marriage,  with  or 
without  the  assent  of  her  husband,  alienate  such  real  estate, 
and  if,  during  such  marriage,  such  widow  shall  die,  such  real 
estate  shall  go  to  her  children  by  the  marriage,  in  virtue  of 
which  such  real  estate  came  to  her,  if  any  there  be." 

So  far  as  shown  by  the  record,  the  property  in  question 
came  to  Mrs.  Albertson  under  these  sections.  See  1  G.  A;  H. 
294,  for  the  law  of  descent,  and  for  notes  of  cases  arising 
under  it.  Also,  Philpot  v.  Webb^  20  lud.  p.  509 ;  Blackkash  v. 
Harvey y  14  Ind.  564 ;  and  Barnes  v.  Allen,  9  Am.  L.  Reg.  747. 

If  Mrs.  Albertson,  now  Mrs.  Hinshaw,  acquired  the  land 
sold  to  Newby  under  the  sections  last  quoted,  she  became  the 
fee-simple  owner,  with  a  restriction  on  her  power  to  sell, 
during  her  coverture,  but  at  no  other  period.  This  is  the 
plain  language  of  the  statute.    And  while  by  its  terms,  the 
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statute  is  not  adequate  to  accomplish  what  would  seem,  by 
its  general  tenor,  to  hav^been  the  legislative  intention,  and 
what  would  seem  to  be  justice,  still  its  language  is  so  explicit, 
so  free  from  ambiguity,  that  we  think  we  are  not  authorized 
to  give  it  a  different  operation,  by  construction.  It  must  go 
to  the  legislature  for  amendment.  As  it  now  is,  it  practically 
amounts  to  no  restraint  upon  alienation,  as  the  case  before  us 
demonstrates.  The  fee-simple  goes  absolutely  to  the  widow. 
The  owner  of  the  fee  can  alienate  it^  unless  the  power  to  do 
so  is  withheld.  Cox' a  Adm'r.  v.  Woody  20  Ind.  64.  That 
power  was  not  withheld,  so  far  as  appears,  in  this  case,  at  the 
time  the  sale  was  made.  By  the  sale,  as  made  in  this  case, 
the  purchases  became  the  equitable  owner,  and  the  vender 
the  trustee  for  the  purchaser.  As  such,  we  think  she  was 
rightly  held  vested  with  the  power,  and  liable  to  be  com- 
pelled, to  execute  the  trust. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

T.  B.  Reddingj  for  the  appellant. 

Brown  ^  Pclky  for  the  appellees. 


•♦^ 


LiTTBRER  t\  FaOB. 

Prouissory  NoTsa — Dub  Diliqemcb. — Where  the  maker  of  a  note 
dies  before  its  maturity,  and  the  note  is  then  duly  filed  as  a  claim 
against  his  estate,  and  then  bis  administrator  resigns  and  no  other 
is  appointed,  due  diligence  requires  that  the  claimant  on  tbe  note, 
in  order  to  retain  the  liability  of  tbe  assignor,  should  apply  for  the 
appointment  of  anotber  administrator,  or  institute  an  action  against 
the  heirs  of  the  estate  and  procure  an  order  subjecting  tbe  property 
inherited^by  them  to  tbe  payment  of  the  note. 

Vol.  XXn.— 22. 
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APPEAL  from  the  Jefferson  Common  Pleas. 

Davison,  J. — ^This  was  an  action  J>y  the  indorsee  of  a  prom- 
issory note,  not  payable  in  bank,  against  the  indorsee  The 
appellant  was  the  plaintiff,  and  the  appellee  the  defendant. 
The  note  is  for  the  payment  of  800  dollars;  bears  date  Sep- 
tember 6th,  1856 ;  was  executed  by  one  Coffin  0.  Page,  and  is 
payable  at  twelve  months  to  the  defendant,  who,  by  indorse- 
ment,  assigned  it  to  the  plaintiff. 

The  comp]uint  alleges  these  facts:  Coffin  0.  Page,  the 
maker  of  the  note,  died  before  its  maturity,  viz :  on  the  14th 
of  Julyj  1857,  in  Jefferson  county;  the  widow  and  heirs  of 
the  deceased  were,  at  his  death,  and  at  all  times  since  have 
been,  residents  of  said  eoutity;  on  November  24th,  1857,  one 
James  H.  Cunningham  was,  by  the  Common  Pleas  Court  of 
the  county  aforesaid,  d-uly  appointed  administrator  of  the 
decedent's  estate,  and  as  such  was  duly  qualified;  on  the  18th 
of  September^  1858,  the  plaintiff,  with  the  proper  affidavit 
thereto  attached,  filed  the  note  against  the  estate,  which  was 
duly  allowed  by  the  administrator;  after  this,  on  the  11th  of 
November,  then  next  following,  Cunningham,  was,  on  bis  own 
petition,  discharged  by  the  Court  from  the  further  adminis- 
tration of  the  estate,  and,  on  the  10th  of  February,  1859,  one 
William  G.  Wharton  was  appointed  administrator,  who,  on 
the  15th  of  August  then  next  ensuing,  procured  an  order  for 
the  sale  of  the  real  property  belonging  to  said  estate,  and 
afterwards  sold  the  same  to  one  Michael  G.  Garber;  that  sale 
was,  by  the  administrator,  reported  to  the  Court,  was  ap- 
proved, and  a  deed  was  ordered  to  be  made  to  the  purchaser; 
but  Garber  having  failed  and  being  unable  to  pay  the  pur- 
chase money,  the  sale  was,  upon  the  application  of  the  admin- 
istrator, set  aside.  It  is  averred  that  the  order  of  sale  is  still 
in  force,  but  the  administrator  was  unable  to  sell;  that  on 
December  81st,  1861,  he  was,  on  his  own  petition,  discharged 
from  the  further  administration  of  the  estate,  and  that  since 
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the  Slst  of  December  aforeeaid,  no  letters  of  administration 
apon  the  estate  have  been  taken;  that  the  plaintifi*,  at  the 
decedent's  death,  was,  and  at  all  times  since  has  been,  a  non- 
resident of  this  State;  bat  has  continuously  urged  the  settle- 
ment  of  said  estate,  and  has  not  been  in  default  in  her  en- 
deavors to  collect  therefrom  the  note  in  suit;  and  that  CWi- 
ningham  and  Wharton  have  fully  administered  upon  the  per- 
sonal 1^  that  came  to  their  hands.  Wherefore,  &c.  Demurrer 
to  the  complaint  sustained,  and  final  judgment  for  the  de- 
fendant. 

Are  the  facts  alleged  in  the  complaint  sufficient  to  author- 
ize a  suit  against  the  assignor  of  the  note?  This  is  the  only 
question  to  settle. 

In  cases  of  this  sort  the  assignee,  in  order  to  recover,  is 
required  to  use  due  diligence  against  the  maker,  if  in  life 
when  the  note  matures,  if  he  is  not,  then  against«his  estate, 
unless  a  legal  excuse  for  not  using  it  can  be  shown.  The 
doctrine  is  that  the  property,  subject  to  the  payment  of  the 
debts  of  the  maker,  must  be  exhausted  before  recourse  can 
be  had  to  the  assignor.  JSardesty  v.  Kenworthyy  8  Black£ 
804.  Here,  the  maker  died  before  the  note  became  due,  and 
we  are  at  once  led  to  inquire  whether  the  assignee  has  used 
due  diligence  to  collect  the  note  from  the  estate  of  the  dece- 
dent. With  the  proper  affidavit  thereto  attached,  she  filed 
the  note  against  the  estate,  which  was  allowed  by  Cunning- 
ham,  the  then  administrator,  who,  having  resigned  the  trust, 
Wharton  was  appointed  in  his  stead.  The  former  was  admin- 
istrator about  one  year,  and  the  latter,  having  procured  an 
order  and  made  a  sufficient  effort  to  sell  the  real  estate,  was, 
upon  his  own  petition,  discharged  from  the  further  adminis- 
tration of  the  estate.  Until  the  resignation  of  Wharton  the 
plaintiff,  it  may  be  conceded,  was  not  chargeable  with  any 
want  of  diligence.  But,  upon  his  resignation,  she  made-  no 
effort  for  the  appointment  of  a  successor,  and  we  must  pre- 
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«ame,  if  a  proper  application  had  been  made  to  the  Court  or 
olerk,  by  any  creditor,  that  an  administrator  would  have  been 
appointed.  There  is,  however,  another  reason  why  the  plain- 
tiff can  not  be  held  to  have  used  due  diligence.  She  had  a 
right,  though  there  was  no  administrator,  to  file  her  com- 
plaint  against  the  heirs  of  the  estate,  and  procure  an  order 
objecting  the  property  which  they  inherited  from  the  decedent 
to  the  payment  of  the  note.  Btyer  v.  Chase^  8  Blackf.  508, 
and  cases  there  cited ;  Dale  v.  Watson^  2  Ind.  177 ;  Philpot  v. 
Webbj  20  Ind.  510.  True,  if  there  be  an  administrator,  he 
may  be  compelled  to  settle  the  estate ;  but  where,  as  in  this 
iease,  there  is  none,  the  plaintiff  is  plainly  entitled  to  a  remedy 
against  the  heirs  of  the  maker  of  the  note.  We  think  that, 
in  this  case,  the  plaintiff  has  failed  to  use  such  diligence  in 
the  collection  of  the  note,  as  the  law  requires,  and  the  result 
•is,  the  demurrer  was  well  taken. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

G.  E.  Walker  and  A,  D,  Matthews^  for  the  appellant 

Jeremiah  Sullivan^  for  the  appellee. 


«^ 


Harrington  v.  Finney. 

Contract — Rbscibsion  of. — ^Where  A  sells  and  conveys  land  to  B, 
and  the  deed,  before  it  is  duly  recorded,  is  lost,  and  A  then  sells 
and  conveys  the  same  land  to  C7,  who  has  fall  notice  of  the  former 
sale  and  conveyance  to  B^  the  title  in  ^  is  no  way  impaired,  and 
the  conveyance  to  (7,  under  the  circumstances,  is  a  nullity,  and 
gives  no  right  to  J^  to  rescind  or  recover  back  the  purchase  money 
paid  to  A. 

APPEAL  from  the  Wayne  Circuit  Court. 
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Davibon,  J. — ^The  appellees  were  the  plaintifiB,  and  the  ap- 
pellant the  defendant.  The  facts  alleged  in  the  complaint  are 
as  follows : 

In  August,  1861,  the  defendant  for  a  valnable  consideration,, 
vis :  1,200  dollars,  conveyed  to  the  plaintiffs,  by  a  general 
warranty  deed,  a  tract  of  land  (describing  it)  in  Green  county,, 
and  State  of  Iowa*  The  deed  was  properly  acknowledged 
and  delirered.  In  October  next  ensuing  the  execution  of  the 
deed  the  plaintifEs  enclosed  it  in  an  envelop,  directed  to  thct 
recorder  of  said  county  for  the  purpose  of  having  the  sumt 
properly  recorded,  and  placed  the  isame  in  the  poet  office  at 
Cambridge  Cityj  Wayne  county,  Indiana.  It  is  averred  thad 
the  plaintiffs  paid  a  valuable  consideration  for  the  lands.  The 
deed  never  was  received  by  the  recorder;  never  was  recorded| 
and  the  same  was  and  is  lost^  of  which  they,  the  plaintiffs^ 
duly  notified  the  defendant,  and  that  he  also  ascertained  the 
facts  that  the  deed  was  not  recorded  by  corresponding  with 
said  recorder;  that  the  defendant,  having  knowledge  that  the 
deed  was  lost  and  not  recorded,  did,  in  June,  1861,  with  intent 
to  cheat,  defraud  and  injure  the  plaintiffs,  sell  and  by  deed  ia 
fee  convey  the  same  land  to  his  brother,  one  Timothy  Sar^ 
rington,  a  resident  of  Ohio,  which  last  mentioned  deed  has 
been  duly  forwarded  to  the  proper  recorder,  and  duly  recorded 
in  said  county  of  Green;  that,  by  reason  of  the  premises,  the 
plaintiffs'  title  is  rendered  worthless  and  of  no  value,  and  that 
they  have  lost  the  aforesaid  real  estate  which  was  and  is  of 
the  value  of  1200  dollars.    Damages  are  laid  at  1200  dollars. 

Defendant  demurred  to  the  complaint;  but  the  demurrer 
was  overruled.  And  thereupon  he  answered — 1.  By  a  denial. 
2.  By  a  set-off.  Verdict  in  favor  of  the  plaintiflb  for  680 
dollars;  new  trial  refused,  and  judgment,  &c. 

The  causes  assigned  for  a  new  trial  are  to  the  effect  that 
the  verdict  is  not  sustained  by  the  evidence. 

During  the  progress  of  the  trial  the  defendant  was  exam- 
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ined  as  a  witness.  He  testified  thus:  '<Tbe  plaintiff  are 
indebted  to  me  205  dollars,  a  secarity  debt,  which  I  was  liable 
for  and  have  paid.  I  sold  the  land  to  Timothy  Harrington^ 
but  I  did  not  intend  to  defraud  any  one.  I  only  wanted  to 
get  my  own.  My  object  was  to  save  the  money  which  I  paid 
as  their  surety.  When  I  sold  the  land  to  Timothy  Harring- 
ton I  notified  him  that  I  had  before  conveyed  it  to  the  plain- 
tiflfs.  I  told  him  I  had  paid  the  security  debt  for  them  and 
could  not  get  it.  I  got  from  miy  brother,  the  said  Timothy 
200  dollars,  for  the  land,  in  part  payment  of  a  debt  I  owed 
him.  I  told  him  that  the  land  I  was  selling  him  was  the  same 
land  I  had  sold  the  plaintifis,  and  I  sold  it  to  him  as  the  same 
land."  This  was,  in  substance,  all  the  evidence  upon  the 
point  of  the  subsequent  purchaser  having  notice  of  tho  prior 
conveyance  to  the  plaintiffs.  We  think  it  conclusively  proves 
such  notice,  and  that  being  the  case,  the  deed  to  the  second 
vendee  was  a  nullity;  the  title  to  the  land  remained  in  the 
plaintifis,  and  was  in  them  when  this  action  was  commenced. 
The  mere  facts,  that  the  plaintiffs'  deed  has  been  lost,  and  is 
not  recorded,  do  not,  in  any  degree,  affect  the  validity  of  the 
title,  and  the  result  is  they  are  not  entitled  to  recover  the  pur- 
chase money.  The  evidence,  in  our  judgment,  does  not  sus- 
tain the  verdict,  and  hence  a  new  trial  should  have  been 
granted. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.   Cause 
remanded. 

Develin  ^  Johnson^  and  Peelle  ^  Wikonj  for  the  appellant. 

N.  H,  Johnson  and  W.  &  Bollinger^  for  the  appellee. 


r 
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Ceimihal  Law  and  Practice. — Where  the  facts,  which  are  neoee- 
sary  to  give  the  Court  of  Common  Pleaa  jurisdiction  to  try  a  felony, 
appear  upon  the  information,  it  is  not  necessary  that  they  should 
also  appear  upon  the  order  book  or  in  the  judgment  of  the  Court. 

APPEAL  from  the  Dubois  Common  Pleas. 

Per  Curiam. — This  was  a  prosecation  for  grand  larceny. 
The  information  alleges  'Hhat  on  the  19th  of  March,  1868, 
at  the  county  of  Dubois^  one  George  W.  IioUand  did  felo- 
niously steal,  &c.y  one  iron  gray  horse,  of  the  value  of  75  dol- 
lars, of  the  goods  and  chattels  of  Wesley  Nicholscrij.  contrary, 
&c.;  and  that  he,  George  W.  HoUand,  is  now  in  the  custody 
of  the  sherift',  and  confined  in  the  jail  of  said  county  upon 
said  charge  of  grand  larceny,  he  not  having  been  indicted  by 
a  grand  jury  for  said  crime. 

Plea,  not  guilty;  verdict  against  the  defendant,  upon  which 
the  Court  rendered  judgment. 

In  this  case  there  was  no  motion  for  a  new  trial  or  in  arrest, 
nor  does  the  record  contain  a  bill  of  exceptions,  or  any  ex- 
ception in  any  form,  to  the  rulings  of  the  lower  Court. 

There  is,  however,  a  point  made  in  reference  to  the  juris- 
diction of  the  Common  Pleas,  which  it  is  proper  to  notice. 
The  appellant  says  it  is  not  enough  that  the  information  on 
its  face  shows  the  defendant  to  have  been  in  custody  and  not 
indicted,  but  these  facts  should  appear  affirmatively  on  the 
order  book  or  in  the  judgment  of  the  Court.  We  think  dif- 
ferently. If  the  facts  which  gave  jurisdiction  appear  in  the 
information,  it  will  be  sufficient.  Here  they  are  sufficiently 
alleged  in  the  information,  and  the  result  is,  the  jurisdiction 
of  the  Court  must  be  sustained. 

The  judgment  is  affirmed,  with  costs. 

J.  W.  Burton^  for  the  appellant. 

Oscar  B.  JSordy  Attorney  General,  for  the  State. 
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Plsadino — Set  Orr. — Where  tbe  maker  of  a  note,  in  an  action  apea 
it  by  an  assignee  against  him,  pleads,  that,  at  the  time  of  the  in- 
dorsement of  the  note  by  the  payee  to  the  plaintiff,  the  payee  vas 
indebted  to  him,  &o.,  such  averment  will  sufficiently  show  that  the 
indebtedness  accrued  before  notice  of  the  assignment  of  the  note. 

APPEAL  from  the  Allen  Common  Pleas. 

WoRBEHy  J. — ^This  was  an  action  by  Bowen  against  Jcnim- 
soHy  upon  two  promissory  notes,  the  one  made  by  the  defend- 
ant to  the  plaintiff,  and  the  other  made  by  tbe.defendant  to 
one  Joseph  S.  France^  and  indorsed  by  the  latter  to  the  plain* 
tiff.    Judgment  for  the  plaintiff  for  the  amount  of  both  notes. 

The  defendant  pleaded,  as  to  the  latter  note,  by  way  of  set 
off,  that  at  the  time  of  the  indorsement  of  the  note  by  Franei 
to  the  plaintiff,  France  was  indebted'to  the  defendant  in  an 
amount,  which  was  stated,  greater  than  the  amount  of  the 
note.  A  demurrer  was  sustained  to  this  paragraph  of  the 
answer,  and  exception  taken. 

No  brief  having  been  filed  by  the  appellee,  we  are  not  ad- 
vised upon  what  ground  the  pleading  was  supposed  to  be  bad. 

It  is  said  by  counsel  for  the  appellant,  that  it  was  held  bad 
because  it  did  not  allege  that  the  indebtedness  accrued  before 
notice  of  the  assignment.  The  statute  provides  that  '<  what- 
ever d^ence  or  set  off  the  maker  of  any  such  instrument  had, 
before  notice  of  asssignment,  against  an  assignor,  or  against 
Hie  original  payee,  he  shall  also  have  against  their  assignees." 
2  G.  &  H.  658.  It  is  alleged  that  the  indebtedness  in  question 
existed  at  tbe  time  of  th^  assignment,  and  this  must  have 
been  before  the  defendant  had  notice  of  such  assignment.  We 
see  no  substantial  objection  to  the  pleading,  and  are  of  opin- 
ion that  the  demurrer  should  have  been  overruled. 

Per  Curiam. — ^The  judgment  below  is  reversed,  with  costs. 

JeTikinsonj  Morris  ^  Case^  for  the  appellant 
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Crikinal  Law  and  Practiob. — In  a  criminal  case  the  record  on 
appeal  to  this  Conrt  needs  not  to  set  forth  the  steps  preliminary  to 
the  impanneling,  swearing  and  charging  of  the  grand  jary. 

Samb. — As  to  the  right  of  a  defendant  in  a  criminal  case,  who  haa 
pleaded  guilty,  to  have  a  jury  called  to  assess  his  punishment,  see 
the  opinion  at  length. 

APPEAL  from  the  Elkhart  Circuit  Court. 

WoRDEN,  J, — Indictment  for  retailing  liquor  without  license. 
Pica  of  guilty,  fine  by  the  Court  of  5  dollars,  and  judgment. 
Motions  to  quash,  and,  in  arrest,  were  overruled. 

The  first  objection  made,  is  that  the  record  does  not  show 
the  impanneling  of  a  grand  jury,  or  the  return  of  the  in- 
dictment into  Court  by  that  body.  An  amended  transcript 
Bent  up  on  certiorari  shows  these  facts.  It  is  also  objected 
that  the  record  does  not  show  that  the  grand  jury  were  duly 
sworn.  The  amended  transcript  shows  that  the  grand  jury 
"were  duly  sworn  and  charged  by  the  Court.*' 

But  it  is  objected  that  the  record  does  not  show  the  certifi- 
cate of  the  auditor  containing  the  names  of  the  grand  jurors 
drawn  by  the  board  of  commissioners,  nor  that  it  was  record- 
ed by  the  clerk  on  the  order  book,  as  provided  for  by  sec- 
tion 6  of  the  act  providing  for  the  selection  of  grand  jurors, 
&c.,  2  G.  &  U.  482,  nor  that  the  pannel  was  filled  according 
to  section  10  of  said  act. 

The  record  shows  that  the  sherifiT,  in  pursuance  of  a  venire 
facias  theretofore  issued  to  him,  brought  into  Court  twelve 
persons,  naming  them,  to  servo  as  grand  jurors,  who  wore 
duly  sworn  and  charged  by  the  Court,  &c.,  and  that  they  af- 
terwards returned  into  Court  the  indictment  in  question. 

The  11th  section  of  the  act  above  cited,  provides  that  "no 
plea  in  abatement,  or  other  objection,  shall  bo  taken  to  any 
grand  jury  duly  charged  and  sworn,  for  any  alleged  irrcgu- 
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larity  in  their  selection,  unless  sach  irregularity,  in  the  opin- 
ion of  the  Court,  amounts  to  corruption,  in  which  case  such 
plea  or  objection  shall  be  received." 

By  this  section,  it  will  be  seen  that  no  objection  can  be 
taken  to  the  grand  jury,  duly  charged  and  sworn,  on  account 
of  any  irregularity  in  their  selection,  in  the  absence  of  cor- 
ruption; and  for  this  reason,  it  seems  to  us  clear,  that  the 
record  need  not  set  forth  the  steps  preliminary  to  the  impan- 
neling,  swearing  and  charging  of  the  grand  jury.  If  an  ir- 
regularity, amounting  to  corruption,  be  charged  by  the  de- 
fendant, he  should  show  it  by  plea  or  otherwise. 

But  it  is  claimed  that  the  defendant  was  entitled  to  have  a 
jury  impanneled  to  assess  the  amount  of  his  punishment. 
The  Court  fixed  the  lowest  amount  of  punishment,  prescribed 
by  law  for  the  offence,  of  which  the  defendant  pleaded  guilty, 
and  we  can  not  see  that  a  jury  could  have  dealt  more  leniently 
with  him.  We  shall  not  decide  whether  a  defendant,  who 
has  pleaded  guilty  to  a  charge  of  felony  or  misdemeanor, 
would  be  entitled  to  have  a  jury  to  assess  the  punishment 
In  this  case,  the  defendant  waived  that  right,  if  the  law 
would  have  given  it  to  him.  The  fine  was  assessed  by  the 
Court  without  any  objection  being  made,  or  exception  taken 
in  that  respect.  One  of  the  reasons  urged  in  arrest,  was 
<<that  the  Court  had  no  authority  to  make  a  finding  in  the 
cause  upon  a  plea  of  guilty,  the  cause  not  having  been  sub- 
mitted to  the  Court  for  trial."  Unless  this  language  can  be 
construed  into  an  objection  to  the  fine  being  assessed  by  the 
Court,  no  such  objection  was  made,  either  at  the  time  the  fine 
was  assessed,  or  afterwards. 

The  objection  here  urged  being  purely  technical,  as  applied 
to  this  case,  we  are  not  inclined  to  extend  the  meaning  of  the 
language  employed  at  all  beyond  its  legitimate  import.  The 
Court.made  no  finding  in  the  cause.  The  objection  did  not 
go  to  the  fixing  of  the  amount  of  punishment,  the  defend- 
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ant's  guilt  having  been  admitted  by  plea,  and  there  being  no 
finding  necessary  to  the  fixing  of  the  punishment. 

TtT  Curiam. — ^Thc  judgment  is  affirmed,  with  costs. 

W.  -4.  WoodSj  for  the  appellant. 

Oscar  B.  Hordy  Attorney  General,  for  the  State. 
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Criminal  Law  and  Practice — Abatement. — A  defendant  is  nol 
allowed,  io  criminal  cases,  to  plead  in  abatement  that  another  in- 
dictment is  pending  against  him  for  the  same  oflfenso. 

Same. — ^^here  a  person  is  not  nnder  prosecution  for  an  offence,  bat 
is  still  indicted  therefor,  ho  may  plead  in  abatonient  of  tho  indict- 
ment the  disqualification  of  any  of  the  grand  jurors  who  found  it. 

Sake. — Pleas  in  abatement  in  criminal  cases  should  neither  be  un- 
certain, ambiguous  nor  repugnant. 

Same. — No  issue  can  be  made  by  plea  in  abatement  in  criminal  cases 
upon  tho  fact  whether  grand  jurors  by  whom  an  indictment  was 
found  were  reputable  or  not. 

APPEAL  from  the  dark  Circuit  Court. 

WoRDBN,  J. — Hardin^  the  appellant,  was  indicted  in  the 
Court  below,  for  the  murder  of  Peter  Yesley^  and  upon  trial, 
was  convicted  of  the  offense  af  d  sentenced  to  be  hanged. 

Before  pleading  in  bar,  the  defendant  pleaded  in  abatement 
five  several  pleas,  as  follows : 

1.  Comes  now  Henry  Hardin  in  person,  &c.,  and  saith  he 
is  the  defendant  in  a  criminal  prosecution  now  pending  in 
this  Courts  wherein  he  is  charged  by  indictment  with  the 
crime  of  murder,  and  that  he  ought  not  to  be  tried  upon  the 
same  for  the  reason  that  before  the  indictment  was  found 
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against  bim«  to- wit:  at  tho  October  term  of  the  Clark  Circait 
Court,  1803^  he  was  indicted  in  that  Court  for  the  identical 
offence  charged  in  the  present  indictment,  and  on  his  petition 
the  venue  in  that  behalf  was  changed  to  the  Jackson  Circuit 
Court:  that  the  parties  to  this  action  and  the  former  prose- 
cution are  the  same,  and  the  former  indictment  and  prosecu- 
tion are  still  pending  against  him;  wherefore,  &c. 

2.  And  the  said  defendant  for  further  answer  saith  that  he 
ought  not  to  be  tried  upon  said  indictment  for  the  reason 
that  the  persons  by  whom  the  indictment  was  found  were  not 
legal  grand  jurors;  not  having  been  selected  according  to 
law,  in  this:  that  the  board  of  commissioners  of  the  county 
of  Clark^  at  its  31arch  term,  1864,  that  being  the  first  regular 
session  of  said  board  for  said  year,  did  not  select  the  names 
of  sixty  persons  having  the  requisite  qualifications  for  grand 
jurors,  from  the  tax  duplicate  of  the  county  of  Clark  for  the 
preceding  year,  or  cause  to  be  written  their  names  upon 
separate  ballots,  and  placed  in  a  box  prepared  for  that  pur- 
pose; wherefore,  &c. 

8.  And  said  defendant  for  further  answer  saith  that,  he 
ought  not  to  be  tried  upon  said  indictment,  for  the  reason 
that  the  persons  by  whom  the  indictment  was  found,  were 
not  legal  grand  jurors,  not  having  been  selected  according  to 
law,  in  this:  that  they  were  not  reputable  freeholders  or 
householders  of  the  county  of  Clarky  and  taxable  therein; 
wherefore,  &c. 

4.  And  said  defendant  for  $irther  answer  to  said  indict- 
ment, saith  he  ought  not  to  be  tried  upon  the  same,  for  the 
reason  that  the  persons  by  whom  the  indictment  was  found 
were  not  legal  grand  jurors,  not  having  been  selected  accord- 
ing to  law,  in  this:  that  the  Clerk  of  the  Clark  Circuit  Courts 
did  not,  in  the  presence  of  the  board  of  commissioners  of 
Clark  county,  at  its  March  terra,  1864,  that  being  the  first 
regular  session  in  said  year,  draw  by  lot  from  the  names  of 
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sixty  persons  having  the  requisite  qualifications  for  grand 
jurors,  who  had  been  selected  by  the  board  of  county  com- 
missioners, the  names  of  the  persons  who  found  the  said 
indictment,  to  act  as  grand  jurors,  for  this  term  of  this  Court; 
wherefore,  &c. 

5.  And  said  defendant  for  a  further  answer  to  said  indict- 
ment, saith  that,  he  ought  not  to  be  tried  upon  the  same,  for 
the  reason  that  the  persons  by  whom  the  same  was  found 
were  not  legal  grand  jurors,  not  having  been  selected  accord- 
ing to  law,  in  this :  that  said  persons  were  not  selected  by  the 
judge  of  this  Court,  to  serve  as  grand  jurors  for  this  Court, 
at  this  term;  wherefore,  &c. 

These  several  pleas  were  verified.  Demurrers  were  sus- 
tained to  each  of  these  pleas,  and  exception  taken.  The 
correctness  of  the  ruling  on  these  demurrers  raises  the  only 
question  in  the  record. 

The  first  plea  was  clearly  bad,  and  the  demurrer  was 
properly  sustained.  A  defendant  is  not  allowed  in  criminal 
cases,  as  in  civil  actions,  to  plead  in  abatement  that  another 
indictment  is  pending  against  him  for  the  same  offense.  1st 
Arch.  Crim.  Plead.,  Waterman's  notes,  858;  Commonwealth 
V.  Drew,  8  Cnsh.  279;  Duiion  v.  The  State,  5  Ind.  583. 

The  second,  fourth  and  fifth  pleas,  may  be  considered  to- 
gether. They  go  to  the  manner  of  the  selection  of  the  grand 
jury,  and  do  not,  in  view  of  the  provisions  of  our  statute, 
set  up  any  valid  matter  of  abatement. 

The  act  to  limit  the  number  of  grand  jurors,  &c.,  2  G.  &H. 
431<,  provides  the  manner  in  which  grand  jurors  shall  be 
aelected  by  the  board  of  commissioners,  and  Clerk  of  the 
Circuit  Court,  but  those  provisions  need  not  here  be  set  out 
in  order  to  an  understanding  of  the  points  here  decided.  The 
following  sections,  however,  on  which  the  questions  arising 
in  the  case  depend,  may  be  set  out  in  full : 

*<Sec.  1.    Be  it  enacted,  &c.,  that  a  grand  jury  shall  con- 
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aiat  of  twelve  members,  all  of  whom  shall  be  reputable  free- 
holders or  hoaseholders  of  the  proper  coauty,  and  taxable 
therein. 

^^Ssa  10.  A  panel  of  grand  jurors  may  be  filled  in  whole 
or  in  part,  when  necessary,  by  summoning  the  requisite  num- 
ber of  freeholders  or  householders  of  the  proper  county, 
under  the  direction  of  the  Court,  who  shall,  in  the  discretion 
of  the  Court,  be  selected  from  persons  residing  in  the  several 
townships,  unless  in  consequence  of  delay  in  filling  the  panel, 
or  for  other  satisfactory  reasons,  the  Court  shall  otherwise 
direct. 

"Sec.  11.  No  challenge  to  the  array  of  any  grand  jury 
shall  be  allowed,  unless  such  challenge  shall  be  supported  by 
affidavit  setting  forth  the  cause  therefor. 

"Sec  12«  No  plea  in  abatement,  or  other  objection  shall 
be  taken  to  any  grand  jury  duly  charged  and  sworn,  for  any 
alleged  irregularity  in  their  selection,  unless  such  irregularity, 
in  the  opinion  of  the  Court,  amounts  to  corruption,  in  which 
case  such  plea  or  objection  shall  be  received.'' 

Under  the  provisions  of  the  section  last  above  quoted, 
where  a  grand  jury  has  been  duly  charged  and  sworn,  as  was 
done  in  the  present  case,  it  is  not  material  in  what  manner 
they  may  have  been  selected  to  serve  as  such,  unless  the 
irregularity  of  their  selection  amounts  to  corruption. 

Nothing  charged  in  the  several  pleas  now  under  considera- 
tion; amounts  to  corruption;  and,  indeed,  no  corruption  is 
claimed  to  have  existed. 

But,  aside  from  this,  the  pleas  in  question  are  each  radically 
bad  on  other  grounds.  Each  plea  must  be  good  by  itself. 
Neither  one  of  these  pleas,  taken  by  itself,  shows  that  the 
grand  jury  was  not  selected  strictly  according  to  law.  Neither 
the  second,  nor  fourth  shows  but  that  it  was  selected  under 
the  direction  of  the  Court,  as  provided  for  in  the  10th  section 
of  the  statute  above  quoted.    The  fifth  does  not  show  bat 
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thut  it  was  daly  selected  by  the  board  of  commissioners  and 
Clerk  as  provided  for  by  law. 

We  come  to  the  third  plea.  From  the  language  of  this 
plea,  it  is  ascertain  whether  it  should  be  treated  as  going  to 
the  manner  of  selecting  the  grand  jury,  or  to  the  qualifica^ 
tion  of  the  jarors.  It  says  that  those  who  found  the  indict- 
ment, ''were  not  legal  grand  jurors,  not  having  been  selected 
according  to  law,  in  this:  that  they  were  not  reputable  free- 
holders or  householders  of  the  county  of  Clark,  and  taxable 
therein." 

It  alleges  that  they  had  not  been  selected  according  to  law, 
and  gives  as  the  particular  in  which  they  had  not  been  thus 
selected,  the  personal  disqualification  of  the  jurors;  a  thing 
that  has  nothing  to  do  with  the  manner  of  their  selection, 
but  only  with  their  capacity  to  serve.  Picas  in  abatement 
should  neither  be  uncertain,  ambiguous  nor  repugnant.  But 
wo  pass  over  this  uncertainty,  and  proceed  with  the  plea  as 
if  it  set  up  matter  going  to  the'  disqualification  of  the  grand 
jurors,  rather  than  to  the  manner  of  their  selection.  A  ques- 
tion arises  whether  such  objection  can  be  taken  by  plea  in 
abatement? 

A  challenge  to  the  array  of  a  grand  jury,  we  have  seen  by 
the  statute,  may  be  made,  if  supported  by  affidavit,  and  no 
doubt  challenges  to  the  polls  may  be  made  where  any  of  the 
jurors  have  not  the  necessary  qualifications.  These  chal- 
lenges, however,  must  be  made  before  the  jury  are  sworn  and 
charged.  And  where  a  person  is  under  prosecution  for  an 
indictable  offence,  whether  in  custody  or  on  bail,  it  would 
perhaps  devolve  no  hardship  upon  him  to  require  that  he 
should  tak«  his  objection  to  the  grand  jury  about  to  inquire 
into  the  offence  with  which  he  is  charged,  or  any  member 
thereof,  by  way  of  challenge,  and  not  permit  him  to  forego 
the  challenge  and  afterwards  set  up  the  objection  by  plea  in 
abatement.    But  where  a  person  is  not  under  prosecution  for 
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ao  ofi'ence,  he  cannot  be  supposed  to  anticipate  that  a  charge 
may  be  made  against  him  before  the  grand  jury,  and  in  such 
case  we  think  he  may  plead  in  abatement  of  the  indictment, 
the  disqualification  of  any  of  the  grand  jurors  who  found  it. 
The  State  v.  Hetndon,  5  Blackf.  75;  1  Whart.  Am.  Crim.  Law, 
sec.  472;  1  .Arch.  Waterman's  notes,  p.  859*  In  the  case 
before  us,  it  does  not  appear  that  the  defendant  was  under 
prosecution  before  the  indictment  was  found. 

We  return  to  the  plea  in  question;  and  we  think  it  was 
bad,  and  the  demurrer  properly  sustained,  for  reasons  which 
will  be  stated.  The  strictness  and  certainty  required  at  com- 
mon  law  in  pleas  in  abatement,  obtained  in  criminal  prosecu- 
tions, as  well  as  in  civil  cases.  The  State  v.  Newer^  7  Blackf. 
307;  The  State  v.  Willis,  11  Humph.  222;  Findley  v.  The 
People,  1  Manning  (Mich.)  234.  If  our  code  of  civil  prac- 
tice has  made  any  alteration  in  respect  to  pleading  in  abate- 
ment in  civil  cases  it  does  not  apply  to  criminal  cases.  The 
code  of  criminal  practice  furnishes  its  own  rules,  and  it 
provides  that,  ''the  laws  and  usages  of  this  State,  relative 
to  pleading  and  practice,  in  criminal  actions,  not  inconsistent 
herewith,  as  far  as  the  same  may  operate  in  aid  hereof,  or 
to  supply  any  omitted  case,  are  hereby  continued  in  force.'' 
2  G.  &  H.  428,  sec.  172. 

Tested  by  the  ordinary  rules  that  apply  to  pleading  of  this 
description,  the  plea  is  liable  to  two  objections  that  are  fatal: 

Fisrt,  it  seeks  to  make  an  issue  on  matter  that  is  not  issu- 
able. It  alleges  that  the  jurors  ''were  not  reputable  free- 
holders or  householders  of  the  county  of  Clark,  and  taxable 
therein."  But  for  aught  that  appears  by  the  plea,  the  jurors 
were  "freeholders  or  householders  of  the  county  of  Clark, 
and  taxable  therein."  Whether  they  were  reputable  persons 
or  not  was  a  matter  to  be  judged  of  by  the  persons  selecting 
the  grand  jury;  and,  in  our  opinion,  an  issue  could  not  be 
made  upon  this  matter  in  order  to  determine  the  validity  or 
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invalidity  of  the  indictment  A  certain  standard  by  which  to 
determine  who  are,  and  who  are  not,  ^'  reputable,''  can  not 
easily  be  found.  It  fluctuates  more  or  less  with  every  shade 
of  opinion  that  may  be  entertained  by  the  community,  upon 
the  subjects  of  religion,  morals  and  politics;  and  a  man  who, 
by  one  jury  or  set  of  triers,  might  be  thought  to  be  highly 
reputable,  might,  by  another,  be  thought  to  be  exceedingly 
shabby.  For  an  analogous  case,  see  The  State  v.  McQinley^ 
4  Ind.  7-11. 

But,  secondly,  if  we  regard  the  plea  as  alleging  simply  that 
the  jurors  ^^were  not  freeholders  or  householders  of  the 
county  of  Clark,  and  taxable  therein,"  it  is  too  vague  and 
uncertain  as  to  the  particular  disqualification  intended  to  be 
relied  upon.  There  are  three  elements  that  go  to  make  up 
the  qualifications  of  the  jurors  in  question :  first,  they  must 
have  been  either  freeholders  or  householders;  second,  they 
must  have  been  of  the  county  of  Clark;  third,  they  must 
have  been  taxable  in  that  county.  Kow  the  plea  in  question 
does  not  allege  that  the  jurors  did  not  have  any  of  these 
qualifications,  but  that  they  did  not  have  all  of  them;  which 
particular  ones  were  lacking  was  not  specified.  If  the  plea 
had  alleged  that  the  jurors  were  not  freeholders  or  house- 
holders, nor  of  the  county  of  Clark,  nor  taxable  in  that 
county,  it  would  have  negatived  all  the  necessary  qualifica- 
tions, at  least  all  that  could  have  been  inquired  into,  and  in 
that  case  further  particularity  would  seem  to  be  unnecessary. 
But  the  plea  alleges  that  they  '<  were  not  freeholders  or  house- 
holders of  the  county  of  Clark  and  taxable  therein."  This 
allegation  would  be  true,  if  they  were  freeholders  or  house- 
holders, but  not  of  the  county  of  Clark,  or,  if  of  the  county 
of  Clark,  not  taxable  in  that  county.  It  would  also  be  true 
if  they  were  of  the  county  of  Clark  and  taxable  therein,  but 
not  freeholders  or  householders.  The  plea,  in  short,  nega- 
tives some  of  the  necessary  qualifications,  but  not  all;  and  it 
Vol.  XXn.— 28. 
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fails  to  specify  which  the  jurors  possessed,  or  which  they 
lacked. 

The  pleading  may  be,  and  probably  is,  liable  to  further 
obJectioD,  but  we  deem  it  unnecessary  to  pursue  the  subject 
further. 

Per  Curiam. — The  judgment  below  is  affirnied. 

Jason  B.  Brown^  for  the  appellant. 

Oscar  B.  Hord^  Attorney  General,  Thomas  M.  Brown  and 
Martin  M.  May^  for  the  State* 
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•^    *..  j'f*'^         Bamjbr  v.  Morehead. 

Practioe — ^Bemu&beb — ^Pleading. — A  demurrer  to  three  paragraphs 
of  an  answer  in  these  words :  ^*  Said  plaintiff  comes  and  demurs 
to  the  first,  second  and  third  paragraphs  of  the  defendant's  answer, 
and  each  of  them,  for  the  following  grounds  of  exception,  yis:  that 
said  paragraphs  of  defendant's  answer  do  not  state  facts  sufficient 
to  constitute  a  defence,"  should  be  treated  as  joint,  and  not  several, 
and  if  any  one  of  the  answers  so  demurred  to  was  good  the  demur- 
rer should  be  overruled. 

Pleadinq — Consideration. — An  answer  to  an  action  upon  a  note 
that  the  note  was  given  without  any  consideration  whatever  is  good. 

APPEAL  from  the  Boone  Common  Pleas. 

Perkins,  J. — This  was  a  suit  upon  two  promissory  notes 
made  by  Morehead^  the  defendant,  payable  to  one  Carter^  re- 
ceiver, &c.,  and  his  successors  in  office.  Barner  claims  to  be 
a  successor.  The  complaint  did  not  contain  the  appointment 
of  Barner^  as  receiver,  and  we  doubt  whether  it  was  not  de- 
fective for  that  reason,  not  because  the  appointment  was  the 
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foundation  of  the  action,  but  of  the  power  to  sue.  Perhaps 
that  power,  in  such  case,  Bhould  be  shown.  The  note  was  not 
payable  to  Barrier^  nor  was  it  assigned  to  him.  See  Seron  y. 
Vance,  17  Ind.  595;  The  Ohio,  ^c.  Co.  v.  FUch,  20  id.  498. 
The  defendant  answered  in  four  paragraphs*  To  three  of 
these  paragraphs  the  plaintiff  demurred  thus : 

^*  Said  plaintiff  comes  and  demurs  to  the  first,  second  and 
third  paragraphs  of  defendants'  answer,  and  each  of  them, 
for  the  following  grounds  of  exception,  viz :  that  said  para- 
graphs of  defendant's  answer  do  not  state  facts  sufficient  to 
constitute  a  defence." 

The  Court  overruled  the  demurrer;  the  plaintiff  excepted 
generally,  and  then  replied,  generally,  in  denial  of  the  threie 
paragraphs.  The  cause  was  tried  by  the  Court.  There  was 
final  judgment  for  the  defendant. 

The  demurrer  to  the  paragraphs  of  the  answer  was  treated, 
below,  as  joint  to  all  the  paragraphs,  without  objection  by 
counsel;  and  we  think  that  construction  might  be  put  upon 
it.  Indeed,  counsel  on  both  sides  so  treat  it  in  this  Court. 
Ambiguity  may  be  turned  against  the  party  employing  it. 
This  being  so,  if  there  was  one  good  paragraph,  the  demurrer 
was  rightly  overruled.  Tdlhott  v.  Armstrong,  14  Ind.  254. 
One  of  the  paragraphs  was  that  the  notes  were  given  without 
any  consideration  whatever.  This  was  good.  A  general  an- 
swer of  no  consideration  is  valid.  Fryharger  v.  Cockefair,  17 
Ind.  404;  Swope  v.  Fair,  18  Ind.  800. 

Per  Curiam. — ^The  judgment  below  is  affirmed,  with  costs. 

Tipton,  McDonald  ^  Boone,  for  the  appellant. 

James  N.  Sims,  for  the  appellee. 
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The  State  ex  rd.  Pratt  v.  Rounds. 

APPEAL  from  the  BipUy  CSrcuit  Court. 

Per  Curiam. — This  was  a  suit  upon  an  executors'  bond  for 
wrongfully  and  oorruptly,  as  is  averred,  selling  at  a  reduced 
price  certain  lands,  for  the  sale  of  which  he  had  obtained  an 
order  from  the  Common  Pleas  Court.  On  the  trial  the  Court 
excluded  all  the  evidence  offered  by  the  plaintiff  on  the  ground, 
we  are  informed  by  the  brief,  that  the  proceedings,  shown  to 
have  taken  place  previous  to  and  upon  the  order  of  sale  of 
said  lands,  were  of  such  a  character  as  did  not  divest  the  title 
of  said  relators  in  said  lands,  and  therefore  no  injury  resulted 
.  to  them.  An  amended  record  sent  up  upon  a  ceriiorariy 
awarded  by  this  Court,  presents  the  parties  as  before  that 
Court,  and  appears  to  make  a  case  in  which  the  order  of  sale, 
Ac,  were  not  void.  The  ruling  will  therefore  have  to  be  re- 
versed. 

The  judgment  is  reversed,  with  costs. 

Oscar  B.  Hordy  Cortez  Ewing  and  John  K.  Thompson^  icfi 
the  appellants. 

A.  C.  Downey  and  John  K.  CfravenSf  for  the  appellee* 


Thomas  v.  Feaster. 

APPEAL  from  the  Bush  Cmjuit  Court. 

Per  Curiam. — ^The  appellant  sued  the  appellee  to  recover 
certain  real  estate,  to  which  his  pleadings  showed  he  claimed 
title  by  virtue  of  a  judgment,  execution,  sheriff's  sale,  and 
deed.    It  appears  the  judgment  was  recorded  in  January^ 
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1859,  in  the  Common  Pleae  Coart,  upon  confession,  on  war* 
rant  of  attorney,  for  1100  dollars* 

At  that  term  the  Common  Pleas  had  no  jurisdiction  to 
render  judgment  for  more  than  a  1000  dollars.  The  demur* 
rer  to  the  complaint  should  have  been  sustained.  Marsh  etal. 
V.  Shermarij  12  Ind.  358 ;  Shaw  v.  GdUagheTj  8  U.  252 ;  Ami' 
strong  y.  Jackson^  1  Blackf.  210. 

The  judgment  is  affirmed,  with  costs. 

A.  W.  Hvhbardj  Geo.  C.  Clarky  and  L,  ^  W,  0.  Sexton^  for 
the  appellant. 

J.  8.  Soobet/y  for  the  appellee. 
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Plsadino — New  Trial. — ^Where  a  new  trial  is  prayed  for  on  the 
ground  of  oanses  discovered  after  the  term  at  which  the  verdict  or 
judgment  was  rendered,  the  complaint  should  clearly  show  thai 
such  causes  were  discoyered  after  such  term,  or  it  will  be  bad  on 
demurrer. 

APPEAL  from  the  Madison  Circuit  Court. 

Perkins,  J. — Complaint  for  a  new  trial,  filed  after  the  term 
at  which  a  trial  was  had. 

The  grounds  for  a  new  trial  are,  surprise  at  the  trial  and 
newly  discoyered  evidence.  The  complaint  was  demurred  to, 
the  demurrer  was  sustained,  and  the  complaint  dismissed. 

The  statute  provides  that,  ^*  where  causes  for  a  new  trial 
are  discavered  after  the  term  at  which  the  verdict  or  decision 
was  rendered,"  Ac. 

If  the  causes  are  discovered  during  the  term,  the  motion 
for  a  new  trial  must  he  made  during  the  term ;  and  where 
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the  application  for  a  new  trial  is  made  after  the  term  the  com- 
plaint must  show  that  the  causes  were  discovered  after  the 
term  or  it  will  be  bad  on  demurrer.  2  G.  &  H.  p*  215,  and 
note. 

In  the  case  at  bar,  the  complaint  alleged  ^Hhat  since  the 
trial  of  said  cause  the  plaintifi*  has  ascertained/'  &c.,  but  has 
no  allegation  that  the  discovery  was  made  since  or  after  the 
term,  &c. 

The  decision  below  is  right,  and  is  affirmed  with  costs. 

Per  Curiam, — ^The  judgment  is  affirmed  accordingly. 

jff.  Craven,  W.  R.  Pierce  and  JET.  JD»  Thompson^  for  the  ap- 
pellant, 

John  DaviSy  for  the  appellee. 
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Pleadino — New  Trial. — ^Where  an  application  for  a  new  trial  is 
made  after  the  term,  based  upon  newly  discovered  evidence,  there 
must  be  brought  to  the  knowledge  of  the  Court,  by  affidavits  or 
otherwise,  the  issues  in  the  cause,  the  evidence  adduced  upon  the 
fortper  trial,  and  the  newly  discovered  evidence,  in  order  that  the 
Court  may  correctly  determine  its  duty  in  the  premises. 

APPEAL  from  the  Rush  Common  Pleas. 

Per  Curiam. — This  was  an  application  by  the  appellant 
under  section  856,  p.  216,  2  G.  &  H.,  for  a  new  trial  within  a 
year  after  judgment.  The  application  is  based  on  newly  dis- 
covered evidence.  The  complaint  for  the  new  trial  does  not 
profess  to  contain  all  the  evidence  given  on  the  former  trial, 
not  even  all  upon  the  points  upon  which  the  new  trial  is 
sought.    A  demurrer  was,  for  this  reason,  properly  sustained 
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to  said  complaint.     Cox  v.  HutchingSy  21  Ind.  p.  219 ;  Glide- 
well  y.  DcLggy^  id.  95. 

The  jodgment  is  affirmed^  with  costs. 

CHaypool^  Clarke,  McDonald  ^  Roache,  for  the  appellants 

Hendricks  ^  Hordj  for  the  appellee. 
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Administbatob  be  son  tort. — Mere  acts  of  kindness  and  charity, 
toncbing  the  property  of  a  deceased  person^  such  as  taking  care  of 
it,  feeding  stock,  providing  for  children,  &c.,  will  not  constitute  the 
person  who  does  them  an  administrator  de  son  tort. 

Costs. — In  an  action  against  a  person  as  administrator  de  son  tort,  if 
the  plaintiff  recover  5  dollars  or  more  in  damages,  he  will  be  enti- 
tled to  judgment  for  costs  generally. 

APPEAL  from  the  Washington  Common  Pleas. 

Perkins,  J. — Elisha  TotTj  as  administrator  of  the  estate  of 
William  BrowUj  deceased,  sued  David  Sullivan,  as  executor 
de  son  tort  of  said  Broxon^s  estate,  laying  his  damages  at  200 
dollars.    Sullivan  answered  in  two  paragraphs.  # 

1.  The  general  denial. 

^^  2.  Said  defendant  for  further  answer  to  said  complaint  says, 
that  he  took  possession  of  said  property  at  the  request  of  his 
daughter,  who  was  the  widow  of  said  decedent,  merely  for 
the  purpose  of  taking  care  of  the  same,  and  that  he  took 
proper  care  thereof,  doing  it  no  injury,  until  letters  of  admin- 
istration were  taken  out  on  said  estate,  when  he  delivered  up 
said  property  to  the  plaintiff,  the  administrator  appointed,  so 
soon  as  be  was  authorized  to  receive  the  same,  which  is  the 
taking  and  conversion  complained  of  in  the  complaint. 

*'  John  H.  Butler,  for  defendant*" 
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The  Court  overruled  a  demurrer  to  this  answer.  A  reply 
in  denial  was  then  filed.  Trial,  judgment  for  the  plaintiff  for 
less  than  50,  but  more  than  5  dollars.  Judgment  for  costs  in 
favor  of  the  defendant. 

It  is  claimed  that  the  Court  committed  two  errors : 

1.  In  overruling  the  demurrer  to  the  second  paragr^h  of 
the  answer. 

2.  In  rendering  judgment  for  costs  against  the  plainti£ 
We  will  notice  these  two  points  in  their  order. 

Who,  then,  is  an  executor  de  son  tort  f  Our  statute  declares 
that: 

"  Sec.  15.  Every  person  who  shall  unlawfully  intermeddle 
with  any  of  the  property  of  a  decedent,  shall  be  chargeable 
as  an  executor  of  his  own  wrong,  and  shall  be  liable  to  an 
action  in  the  Court  of  Common  Pleas,  or  any  other  Court  of 
competent  jurisdiction,  by  any  creditor  or  other  person  inter- 
ested in  the  estate  of  the  decedent,  to  the  extent  of  the  dam- 
ages occasioned  thereby,  and  shall  account  for  the  full  value 
of  such  property,  with  10  per  centum  thereon,  and  may  be 
examined  under  oath  touching  such  intermeddling,  and  testi- 
mony thus  elicited  shall  not  be  thereafter  used  against  him  in 
any  prosecution ;  and  such  person  may  also  be  attached  and 
iinprisoned  in  the  discretion  of  the  Court,  until  its  orders  in 
the  premises  are  complied  with;  and  no  debt  due  such  execu- 
tor from  the  decedent  shall  be  deducted  from  the  value  of  any 
such  property."    2  G.  &  H.  488. 

The  intermeddling,  then,  with  the  goods  of  a  deceased,  by 
a  living  person,  which  will  constitute  such  living  person  an 
executor  de  son  tort^  must  be  an  illegal  intermeddling.  Was 
the  intermeddling  set  forth  in  the  second  paragraph  of  the 
answer  a  legal  or  illegal  one  ?  Fifteen  days  must  elapse,  and 
a  greater  number  may,  before  an  administrator  of  an  estate 
can  be  appointed;  2  G.  &  H.  485;  who  is  to  take  care  of  the 
estate  of  the  deceased  in  the  meantime  ?    Will  the  taking 
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care  of  it  constitute  a  person  an  executor  de  s^n  tort  f  ToUer 
says :  *^  But  there  are  many  acts  which  a  stranger  may  per* 
form  without  incurring  the  hazard  of  such  an  executorship ; 
Buch  as^looking  up  the  goods ;  directing  the  funeral  in  a  man* 
ner  suitable  to  the  estate  which  is  left,  and  defraying  the  ex- 
penses of  such  funeral  himself  or  out  of  the  deceased's  effects ; 
making  an  inventory  of  his  property;  advancing  money  to 
pay  bis  debts  or  legacies;  feeding  his  cattle;  repairing  his 
honses;  providing  necessaries  for  his  children;  for  these  are 
offices  of  kindness  and  charity .''  Tol.  on  Ex.  p.  40.  Acts 
o^ kindness  and  charity,  then,  may  be  performed  without 
Bubjecting  the  person  to  the  liability  of  an  executor  de  son 
tort. 

According  to  the  second  paragraph  of  the  answer,  nothing 
beyond  such  acts  was  done  in  this  case.  We  think  the  ruling 
on  the  demurrer  was  right.  See  Beagan  v«  Long^s  AdvCr^  21 
Ind.  264. 

We  think  the  judgment  for  cost  against  the  plaintiff  was 
wrong,  irrespective  of  the  question  whether  the  Common 
Pleas  had  jurisdiction  of  the  cause  by  virtue  of  its  character 
as  a  Probate  Court.  The  action  sounded  in  tort  only,  was  for 
damages  solely,  and  the  plaintiff  recovered  over  5  dollars. 
See  2  G.  ft  H.  p.  227,  §  898. 

The  judgment  as  to  costs  is  I'eversed  with  costs,  with  in- 
structions to  render  judgment  below  against  the  defendant 
for  costs;  the  judgment  against  the  defendant  is  affirmed, 
subject  to  correction  as  to  costs  as  above  directed. 

Per  Curiam* — ^The  judgment  is  accordingly  reversed  as  to 
costs,  and  affirmed  as  to  the  residue. 

Horace  Sieffroij  for  the  appellant. 

John  R.  Butler  for  the  appellee. 
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Culbertson  v.  Milhollin. 


CULBSRTSON  V.  MiLHOLUN. 

Constable's  Sales. — Where  the  record  of  a  constable's  sale  is  silent 
as  to  whether  due  notice  was  given  of  the  sale  or  not,  the  Court 
*  will  presume  that  the  constable  did  his  duty. 

Same. — Execution  on  Justice's  Judgment.— rWhere  a  constable 
levies  upon  property  to  satisfy  an  execution  from  a  justice's  Courts 
and  advertises  it  for  sale,  but  fails  to  sell,  and  returns  the  wri^ 
with  his  proceedings  indorsed  thereon,  and  the  justice  issues  an- 
other execution,  and  fails  to  append  to  it  a  copy  of  the  return 
made  to  the  first,  his  failure  so  to  do  will  not  render  the  second  ex- 
ecution void,  but  only  voidable,  and  it  might  be  set  aside  on  mo- 
tion before  the  justice,  but  if  no  such  motion  was  made,  all  aete 
done  under  it  will  be  valid. 

APPEAL  from  the  Ddaware  Common  Pleas. 

Davison,  J. — This  was  replevin,  by  the  appellee,  who  was 
the  plaintiff,  against  Culbertson,  commenced  before  a  jastice 
of  the  peace,  for  the  recovery  of  a  dun  colt  The  plaintiff 
claimed  title,  under  a  constable's  Bale,*by  virtue  of  an  execu- 
tion, issued  upon  a  judgment,  in  which  he  was  plaintiff,  and 
Culbertson  was  defendant.  The  justice  gave  judgment  in 
favor  of  the  plaintiff  for  25  dollars,  and  the  defendant  ap- 
pealed. 

In  the  Common  Pleas  the  issues  were  tried  by  the  Court) 
who  found  for  the  plaintiff  80  dollars.  Motion  for  a  new 
trial  overruled  and  judgment. 

The  evidence  shows  that  MUholUn^  the  present  plaintiff,  on 
January  28,  1860,  recovered  a  judgment  against  GulherUon^ 
before  a  justice  of  the  peace,  for  8  dollars  and  88  cents,  and 
that  on  the  3d  of  July^  then  next  following,  an  execution  was 
thereon  issued,  upon  which  the  constable,  on  the  Ist  of  tTan- 
uary^  1861,  made  a  return  as  follows : 

"This  writ  came  to  hand  July  8, 1860.  By  virtue  of  said 
writ,  I  levied  on  one  shovel  plow  and  one  cane  mill,  and  offered 
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the  same  for  sale  on  July  14tb,  1860,  aod  there  was  no  sale 
for  want  of  bidders.  Seryic0,  25  cents;  mileage,  70  cents; 
advertising,  80  cents ;  return  10  cents ;  the  whole  1  dollar  and 
85  cents.  Henson  Likes,  Constable." 

After  this,  on  January  4th,  1861,  another  execution  was 
issued  on  said  judgment,  upon  which  the  constable  made  the 
the  following  return : 

**This  writ  came  to  hand  January  17, 1861,  By  virtue  of 
this  writ,  I  levied  on  one  dun  colt.  Advertised  for  sale  Febru- 
ary  1, 1861;  oJSered  for  sale  February  11, 1861,  and  sold  to 
Nathan  MUhollen  for  9  dollars  and  60  cents. 

^<  Hensok  Lines,.  Constable/' 

The  evidence  further  shows  that  the  plaintiff,  upon  the  ser- 
vice of  the  first  execution,  gave  up  the  plow  and  cane  mill  to 
the  constable,  who  levied  on,  advertised  and  offered  the  same 
for  sale,  and  there  being  no  sale  for  want  of  bidders,  he  left 
the  property  on  the  premises  of  the  defendant,  where  it  has 
remained  near  his  residence  ever  since.  It  also  appears,  tbut 
when  the  colt  was  levied  on,  the  defendant  was  absent  from 
home,  and  that  at  the  time  of  the  last  levy,  the  plow  and 
cane  mill  were  both  on  the  defendant's  premises,  of  which 
the  constable  was  notified. 

The  appellant  contends,  that  there  being  in  the  record  no 
evidence  that  the  requisite  notice  of  the  sale  of  the  property 
was  given  by  the  constable,  the  sale  was  invalid.  This  posi- 
tion is  untenable.  The  record  being  silent  as  to  whether  the 
constable  did  or  not  advertise  the  sale,  he  will  be  presumed 
to  have  done  his  duty.    Mercer  v.  Doe^  6  Ind.  80. 

Again,  it  is  insisted,  that  the  second  execution — ^the  justice 
having  failed  to  append  to  it  a  copy  of  the  return  made  on 
the  first — ^was  a  nullity.    The  statute  required  the  justice  to 
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append  such  copy.  2  K.  S.  (G.  &  H.)  p.  602,  sec.  80.  But 
failure,  in  this  instance,  to  do  so,  rendered  the  execution  void* 
able  merely,  but  not  4roid.  And  being  thus  voidable,  might 
have  been  set  aside  on  motion  before  the  justice;  but  no  such 
motion  having  been  made,  ^^  all  acts  done  under  it  are  valid/' 
Doe  V.  Duttouy  2  Ind.  309, 

Various  other  points,  relative  to  the  rulings  of  the  Courts 
are  made  by  the  appellant.  These  we  do  not  deem  it  mate^ 
rial  to  notice ;  because,  in  looking  into  the  whole  record,  we 
are  of  opinion  that  the  finding  and  judgment  are  right  on  the 
evidence.    2  R.  S.  (G.  &  H.)  p.  122,  sec.  101. 

Per  Curiam. — The  judgment  is  aflirmed,  with  5  per  centb 
damages  and  costs. 

Waiter  March,  for  the  appellant. 

C.  E.  Shipley  and  A.  Kilgore,  for  the  appellee. 


Thb  GB&MAiar  Mutual  Fdir  Insubancb  Co.  v.  Fbanck. 

Mutual  Insurance  Company — Premium  Notes — Contracts. — It 
18  competent  for  a  Mutval  Fire  Insurance  Company,  organized 
under  the  laws  of  this  State,  to  provide  in  its  articles  of  associa- 
tion, or  by  its  by-laws,  that  aH  premium  notes  shall  be  paid  in  in- 
stallments as  ordered  by  the  directors,  after  notice,  and  that  if  not 
so  paid,  the  entire  notes  shall  become  due  and  collectable. 

APPEAL  from  the  Floyd  Circuit  Court 

Perkins,  J. — The  act  for  the  organization  of  Mutual  Fire 
Insurance  Companies,  in  this  State,  contains  this  section : 

^'Sec.  45.  Every  person  who  shall  become  a  member  of 
snch  company,  shall,  before  he  receives  his  policy,  deposit  hit 
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promissory  note  as  a  premium  note,  for  snch  sum  as  may  be 
i^reed  upon,  on  which  note  he  shall  pay  not  less  than  five 
per  cent,  immediately  upon  its  delivery  and  the  balance  of 
such  note  shall  be  payable  in  part  or  in  whole,  when,  on  any 
Msessment  made,  the  directors  shall  require  the  same/'  1 
G.  ft  H.  p.  895. 

The  law  fixes  no  time  or  times  at  which  assessments  must 
be  made.  Assessments  are  left  to  the  discretion  of  the  direc- 
tors upon  the  necessities  of  the  company. 

Section  46  of  the  same  act,  provides  for  the  investment  of 
the  funds  that  may  be  on  hand  from  time  to  time,  and  section 
47  requires  a  statement  of  the  condition  of  the  treasury  and 
the  loss  occurring,  before  an  assessment  may  be  made.  One 
clause  of  the  articles  of  association  of  the  company  is  tins : 

^*  5.  If  the  funds  on  hand  are  not  sufficient  for  the  payment 
of  the  loss,  the  directors  shall  lay  an  assessment  on  the  mem- 
bers in  proportion  to  the  amount  of  their  premium  notes. 
The  treasurer  shall  notify  the  members  of  each  assessment, 
and  it  is  their  duty  to  pay  the  same  within  thirty  days  after 
such  notice.  If  any  member  refuses  or  neglects  to  pay  such 
assessment,  the  directors  may  bring  suit  for  and  collect  the 
whole  amount  of  said  premium  note,  or  the  directors  may 
cancel  the  policy  of  such  member,  and  collect  the  assessment 
due  up  to  the  time  of  such  assessment.  The  amount  thus 
collected  shall  remain  in  the  treasury  of  the  company  for 
the  satisfaction  of  further  assessments ;  but  at  the  expiration 
of  the  period  far  which  such  negligent  member  has  been  in- 
sured, he  shall  be  entitled  to  demand  and  receive  the  return 
of  any  balance  which  may  be  left  after  the  payment  of  the 
coats  of  suit  and  his  share  of  all  losses  and  expenses." 

The  following  premium  note  was  executed  to  the  company: 

*'  $180.00.  In  consideration  of  policy,  No.  193,  dated  the 
S6th  day  of  Aprils  1860,  issued  by  the  German  Mutual  Fire 
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Insurance  Company  of  Indiana^  we  promise  to  paj  the  said 
company,  or  the  treasurer  thereof^  the  sum  of  180  dollars, 
either  in  whole  or  ii4t)art,  and  at  such  times  as  the  directors 
of  said  company,  in  accordance  with  their  statutes,  may  di- 
rect, without  any  relief  whatever  from  valuation  or  appraise- 
ment laws.  J.  P.  France  &  Co.'' 

An  assessment  was  regularly  made  of  ten  per  centum,  on 
the  premium  note,  the  defendant  failed  to  pay  in  the  re- 
quired time,  and  this  suit  was  commenced  for  the  whole 
amount  of  the  note. 

The  Court  below  held  that  the  whole  amount  could  not  be 
recovered  because  it  was  not  in  the  power  of  the  corporation 
to  require  payment  on  the  premium  notes  beyond  the  assess- 
ments severally  made  to  meet  losses;  and  this  is  the  only 
question  in  the  cause. 

Blackstone,  book  1,  p.  476,  says,  it  is  a  power  incidental  to 
a  corporation  ''to  make  by-laws  or  private  statutes  for  the 
better  government  of  the  corporation;  which  are  binding 
upon  themselves  unless  contrary  to  the  laws  of  the  land,  and 
then  they  are  void.  This  is  also  included  by  law  in  the  very 
act  of  incorporation ;  for  as  natural  reason  is  given  to  the 
natural  body  for  the  governing  of  it,  so  by-laws  or  statutes 
are  a  sort  of  political  reason  to  govern  the  body  politic.  And 
this  right  of  making  by-laws  for  their  own  government,  not 
contrary  to  the  law  of  the  land,  was  allowed  by  the  law  of 
the  twelve  tables  at  J2ome.'' 

Now,  it  is  laid  down  in  Angel  and  Amefs  on  Corporations, 
sec.  842,  in  speaking  of  corporation  by-laws,  thus: 

''  It  should  be  observed,  that  what  may  be  bad  as  a  by-law, 
as  against  common  right,  may  be  good  as  a  contract;  since  a 
man  may  part  with  a  common  right  voluntarily,  of  which  it 
would  be  impolitic  and  unjust  to  deprive  him  by  a  by-law 
passed  without  his  assent,  or,  perhaps,  knowledge,  by  those 
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who  might  not  know  or  would  not  consider  his  individual 
interests.  Hence,  it  would  be  found  that  a  by-law  may  be 
void  as  against  strangers,  or  membeA  who  do  not  assent  to 
it,  and  yet  good  as  a  contract  between  members  of  the  cor- 
poration who  do  assent  to  it.''  13  Mass.  282;  8  Met.  821;  17 
Ves.  828. 

And  in  sec.  860,  the  same  authors  say : 

"  A  power  reserved  by  by-law  to  the  directors  of  a  Mutual 
Insurance  Company,  in  case  of  a  non-payment  of  a  call  on  a 
premium  note,  given  by  a  member  of  the  corporation,  to 
require  payment  of  the  whole  amount  of  the  note  to  be  held 
for  the  payment  of  assessments  due  and  thereafter  made,  the 
balance,  if  any,  to  be  returned  to  the  member  after  the  expi- 
ration of  his  policy,  is  not  a  power  to  impose  a  forfeiture,  and 
requires  no  express  authorization  by  charter.'' 

And  Cahill  v.  Kalamazoo  Mutual  Ins.  Co.j  2  Doug.  (Mich.) 
Rep.  124;  and  Beadle  v.  The  Chenango  ^c.  Co.^  8  Hill,  (N.  Y.) 
Kep.  164,  are  cited  as  in  point. 

Then,  if  the  item  we  have  copied,  in  the  first  part  of  this 
opinion,  from  the  articles  of  association  of  the  appellant  In- 
surance Company,  had  been  a  prospective  by-law,  this  case 
would  have  furnished  an  exact  parallel  to  the  case  from 
Douglass,  supra^  where  such  a  by-law  was  held  to  govern 
contracts  made  under  it.  An  individual  may  stipulate  that, 
if  he  fails  to  pay  an  installment  of  a  debt  when  due,  such 
failure  shall  cause  other  installments  to  become  due. 

If  such  would  be  the  effect  of  a  by-law,  existing  at  the 
time  of  making  a  contract  with  the  company,  much  more 
would  it  be  the  effect  of  an  item  in  the  articles  of  association 
of  the  corporation  itself  of  which,  every  person  who  receives 
ft  policy  from  it,  becomes  a  member.    Sec.  44,  p.  895, 2  G.  &  H. 

We  do  not  think  the  provision  in  the  articles  of  associa- 
tion involved  in  this  case  an  unreasonable  one,  nor  contrary 
'  to  the  law  of  the  land. 
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To  prevent  any  misapprehension,  we  may  remark  that,  we 
do  not  hold  that,  in  a  case  where  there  was  no  provision  in 
the  articles  of  associatton  corresponding  with  that  in  those 
of  the  appellant,  nor  by-law  of  like  import,  at  the  time  the 
policy  was  taken  out,  the  company  could,  by  a  retroactive  by- 
law or  provision  in  the  articles,  impose  conditions  upon  pol- 
icies issued.  Corporations  can  not,  as  a  general  proposition, 
by  virtue  of  their  incidental  power  to  create  by-laws,  enact 
penalties,  or  conditions  beyond  the  statutes.  See  Grant  on 
Corporations,  p.  76  et  seq.j  where  this  point  is  fully  discussed. 

The  case  at  bar  rests  in  contract,  a  contract  not  forbidden 
by  law  to  be  made. 

Fer  Curiam. — The  judgment  below  is  reversed,  with  costs. 
Cause  remanded* 

Thomas  L.  Smith  and  Michael  C.  Kerr,  for  the  appellant. 

Alexander  Dowling^  for  the  appellees. 
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Evidence — ^Witness — Color. — It  is  the  duty  of  the  Court  to  deter- 
mine the  competency  of  witnesses,  and  where  the  objection  to  the 
competency  of  the  witness  rests  upon  the  allegation  that  he  has 
such  an  amount  of  negro  blood  as  disqualifies  him  to  testify,  the 
Court  may,  upon  inspection,  determine  prima /acie  his  competency, 
but  if  his  blood  be  not  Bufficiently  apparent  for  subh  mode  of  deter- 
mination, then  the  Court  may  examine  other  witnesses,  either  to 
prove  the  blood  of  the  witness  from  reputation  amongst  those  Who 
knew  him,  or  to  establish  the  character  of  his  blood  by  the  testi- 
mony of  experts. 

APPEAL  from  the  Fountain  Circuit  Court. 
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HA27NA,  J. — ^This  was  a  salt  against  the  appellees  for  break- 
ing and  entering  the  close  of  one  Nave^  now  deceased,  and 
carrying  away  certain  property,  to-wit:  iiow,  &c.  Answers  in 
denial. 

There  are  three  points  made: 

1.  On  the  ruling  suppressing  parts  of  depositions. 

2.  For  refusing  to  suppress  other  depositions. 
8.  In  refusing  instruction  asked  by  plaintiff. 

The  trial  resulted  in  a  judgment  for  the  defendants. 

It  appears  that  the  depositions  of  two  persons  named  Wil^ 
liams  had  been  taken  by  the  defendants  and  were  on  file. 
The  plaintiff  took  the  depositions  of  two  witnesses  named 
Kemodle.  The  questions  propounded  to  these  latter  were  in- 
tended to  ascertain  whether  said  persons,  by  the  name  of 
WilliawSj  were  of  mixed  blood.  One  of  the  witnesses  testi- 
fied that  such  was  the  ^< report"  in  the  neighborhood.  The 
other  that  he  had  ^'  heard  him  called  negro  John  and  had  heard 
one  man  say  his  father  was  hali  negro,  and  from  his  looks 
and  what  I  am  informed  he  is  about  one-fourth  negro.''  It 
is  shown  that  this  evidence  was  directed  to  WiUiamSy  the 
elder,  and  the  other  was  his  son.    Was  it  admissible  ? 

We  have  not  been  referred  to  any  authority  upon  the  point 
involved,  and  in  the  limited  time  and  number  of  books  at  our 
command  have  not  been  able  to  find  the  question  as  fully 
treated  as  we  could  have  desired. 

This  does  not  fall  strictly  within  the  principle  upon  which 
pedigree  is  sometimes  established.  A  man  of  mixed  blood, 
or  having  that  appearance,  might  be  offered  as  a  witness, 
whose  pedigree  was  not  known  at  all  by  any  persons  within 
the  jurisdiction  of  the  Court,  so  that  evidence  of  his  descent 
could  not  be  produced.  Under  our  practice  the  Court  deter- 
mines the  question  of  competency.  We  suppose,  perhaps,  in 
a  case  where  the  blood  of  the  witness  is  manifest,  the  Courts 
upon  inspection,  might  determine  prima  facie  that  he  was 
Vol.  XXIL— 24. 
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not  competent.  If  the  correctness  of  the  determination  were 
doubtfnl,  evidence  might  be  bcMrd.  But  of  what  char- 
acter? 

In  Gentry  v.  PoUy  McMinnxs^  S  Dana  (Ky.)  890,  it  was  held, 
in  an  action  by  her  to  test  the  qnestion  of  her  freedom  or 
slavery 9  ^^that  inspection  by  the  jary  was  proper,  and  that  i^ 
after  such  inspection,^  they  should,  upon  a  consideration  of 
all  the  facts  before  them,''  &C  Here  the  question  was  not 
left  to  mere  inspection  alone,  but  was  taken  together  with 
other  matters  for  consideration.  Those  other  matters  were 
evidence  as  to  whether  she  was  born  in  Pennsylvania  after 
the  act  of  1780,  and  of  the  length  of  time  she  had  been  in 
eervice.  In  Chancellor  v.  Millyj  9  Dana  24,  MiUyj  upon  an 
issue  whether  she  was  entitled  to  her  freedom  or  not,  was 
exhibited  to  the  jary  for  their  inspection,  and  was  apparently 
«  white  woman  about  forty  years  old.  To  rebut  the  presump- 
tion arising  from  such  inspection,  Chancellor  offered  to  prove 
<'that  in  the  family  in  which  she  was  born  and  reared  from 
infancy  she  had  ever  been  called  and  reputed  the  child  of  a 
woman  of  -color."  The  evidence  was  refused.  The  Court 
of  Appeals  reversed  the  decision,  and  say:  ^^  After  the  lapse 
of  forty  years  such  a  fact  would  scarcely  ever  be  susc^tible 
^f  any  other  proof  than  that  of  reputation.  And  we  perceive 
IK)  reason  why  it  should  not  be  admissible  in  a  suit  for  free- 
dom as  well  as  in  all  other  suits  where  proof  of  pedigree  be- 
comes material.  *  *  Such  reputation  would  have  been 
admissible  in  MUhfa  favor,  if  her  reputed  mother  had  been 
free,*'  Ac.  In  the  case  of  Hudgins  v.  WightSj  1  H.  &  M.  (Vir.) 
139,  which  was  a  similar  suit  to  those  above  referred  to,  it 
bad  been  proved,  ^^  that  the  people  in  the  neighborhood  said 
that  if  she  would  try  for  her  freedom  she  wocild  get  it."  Th« 
Court  remarks  that,  *^  this  general  reputation  and  opinion  of 
the  neighborhood  is  certainly  entitled  to  some  credit;  it  goes 
to  repel  the  idea  that  the  given  female  ancestor  of  JSannah 


MAY  TERM,  1864.  871 

Naye's  Adm'r  v.  Williams. 

was  a  lawful  slave/'  &a  See,  ako,  to  the  same  effect,  Bryan 
v.  Walton^  20  Geo.  480«  In  the  same  case  it  is  said  that,  **  it 
may  sometimes  be  necessary  for  a  judge  to  decide  upon  his 
own  view."  An  instance  is  given  where  three  persons  are 
brought  before  a  judge,  the  one  black,  with  a  flat  nose  and 
woolly  head ;  the  next  copper  colored,  with  long,  jet  blackj 
straight  hair;  the  other  fair  complexion,  brown  hair,  not  in- 
clined to  wool,  with  a  prominent  Boman  nose.  There  is  no 
evidence  but  that  of  the  ey^'Of  the  judge;  that  is,  he  sees 
them,  inspects  them,  derives  information  through  his  own 
sense  of  sight,  and  not  of  hearing,  as  if  another  shoald  ex* 
amine  them  and  testify.  What  should  he  do?  Surely  he 
could  do  nothing  but  declare  the  first  a  ncfgro,  the  second  an 
Indian,  and  the  third  a  white  man,  and  let  them  take  their 
positions  accordingly,  under  the  laws  of  the  country.  But 
if  the  blood  of  the  different  races  had  been,  for  generations, 
so  mixed  as  to  remove,  to  a  great  extent,  the  distinguishing 
mark  of  color,  and  to  a  lesser  extent  that  of  the  flat  nose  and 
the  wool,  instead  of  hair;  which  mark  remains,  perhaps,  the 
longest,  and  is  the  last  to  be  eradicated;  what  should  the 
judge  do  then?  Examine  the  person  offered  as  a  witness, 
hear  direct  proof,  if  it  can  be  had,  of  his  birth  and  of  his 
ancestors.  If,  because  of  the  lapse  of  time,  or  from  other 
sufficient  reason,  such  proof  can  not  be  produced,  then,  we 
suppose,  reputation  may  be  resorted  to.  And,  although  we 
have  seen  no  case  to  that  effect,  why  could  not  the  lights  of 
science  be  brought  to  bear  upon  the  doubtful  question  by  the 
evidence  of  adepts,  men  of  skill  in  this,  as  in  any  other  phys- 
iological fact  ?  It  is  true,  such  evidence,  in  either  instance, 
should  have  more  or  less  weight  as  it  should  directly  or  re- 
motely bear  upon  the  fact  to  be  established  to  the  satisfaction 
of  the  judge. 

With  this  view  of  the  question,  the  ruling  of  the  Court 
would  appear  to  be  erroneous  in  suppressing  parts  of  the 
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depositioDS  that  were  snppressed.  Perhaps  a  part  of  the  last 
answer  should  have  been  stricken  out.  As  to  the  effect  of 
the  ruling  it  is  difficult  to  determine.  If  that  was  all  the 
evidence  that  the  party  intended  to  present  to  the  Court  upon 
the  question  of  the  competency  of  the  two  WilliamseSj  as  wit- 
nesses, we  are  not  prepared  to  say  that  it  should  have  con- 
trolled the  Court  in  excluding  their  evidence,  and  as  there 
was  no  offer  to  introduce  other  or  additional  evidence  upon 
that  point,  we  can  not  presume  he  was  prepared  to  offer 
such. 

As  the  ruling  of  the  Court  in  refusing  to  suppress  deposi- 
tions was  upon  a  motion  based  upon  the  assumption  that  the 
witnesses,  to- wit :  these  WiUiamseSy  were  of  mixed  blood,  and 
th6  plaintiff  a  white  man,  of  course  it  follows  that  the  Court 
did  not,  after  the  first  ruling,  do  wrong  in  the  second,  for 
there  was,  then,  no  evidenee  before  the  Court  of  their  incom- 
petency because  of  such  mixture. 

The  legal  proposition  sought  to  be  impressed  upon  the  jury 
by  the  instruction  refused,  was  that  a  tenant  holding  farming 
lands,  under  his  landlord,  could  not,  without  the  consent  of 
such  landlord,  sell  his  interest  in  the  crop  to  a  third  person, 
and  substitute  such  third  person  in  the  place  of  said  tenant 
to  gather  said  crop,  &c.  We  think  the  Court  ruled  correctly 
in  refusing  this  instruction.  There  was  not,  so  far  as  shown, 
any  prohibition  against  underletting,  &c. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 

John  M.  LaruCy  for  the  appellant. 
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Qrbgg  v.  Wnm. 

JuBiSDicTiON — Habeas  Corpus — Cleek. — The  act  of  January  3, 
1852,  (2  O.  &  H.  304,)  giving  jurisdiction  to  the  Clerk  of  the  Cir- 
cuit Courts  to  issue  writs  of  habeas  corpuSy  and  to  hear  and  deter- 
mine them,  is,  by  the  subsequent  legislation  on  the  subject  of  habeas 
carpus,  repealed,  and  such  clerks  have  now  no  such  power. 

Habeas  Corpus — Petition  for. — Where  a  guardian  desires,  by  the 
aid  of  a  writ  of  habeas  corpus,  to  obtain  the  custody  of  his  ward, 
he  must  make  his  letters  of  guardianship  a  part  of  his  petition  for 
the  writ. 

APPEAI^  from  the  Clerk  of  the  Franklin  Circuit  Court. 

Pbrkiks,  J. — Habeas  corpus  issued  by,  and  heard  beforei 
(he  Clerk  of  the  Franklin  Circuit  Court,  on  behalf  of  one 
Joseph  J£.  Wynnj  claiming  to  be  the  guardian  of  Oscar  (?« 
Wynn^  an  infant,  against  Israel  Gregg^  who,  it  is  alleged, 
wrongfully  held  in  custody  the  said  Oscar. 

By  the  judgment  of  the  Clerk,  the  custody  of  Oscar  was 
awarded  to  Joseph  H.  Wynn.  The  first  question  made  is  upon 
the  jurisdiction  of  the  Clerk  to  issue  the  writ  and  hear  the 
cause. 

By  the  act,  approved  January  8, 1852,  2  G.  &  H.  p.  804,  the 
preamble  to  which  recites  that  in  consequence  of  the  abroga* 
tion  of  the  office  of  associate  judge,  &c.,  those  entitled  to  the 
writ  of  habeas  corpus  may  be  put  to  great  trouble  and  incon* 
▼enienco  in  being  brought  before  the  judges  of  the  Circuit 
Courts,  at  places  remote,  &c.,  it  is  enacted  that  the  Clerks  of 
the  Circuit  Courts,  &c.,  may  issue  writs  of  habeas  corpus,  hear 
the  causes,  &c.  A  later  statute  authorizes  the  several  Courts, 
Ac,  to  issue  the  writs,  &c.,  but  does  not  purport  to  repeal  the 
act  authorizing  the  Clerk  to  issue,  &c.;  2  G.  &  H.  818;  and 
perhaps  the  legislature  might  confer  that  power  on  that 
officer.  See  Waldo  v.  Wallace,  12  Ind.  569.  We  think,  how- 
ever, considering  the  reason  assigned  in  the  preamble  of  the 
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act  conferring  the  juriadiction  apon  ClerkSy  and  the  fact  of 
the  aabsequent  creation  of  the  Court  of  Common  Pleas,  and 
also  the  later  statutes  on  the  subject  of  habeas  corpus  gener- 
ally, that  it  was  the  intention  to  supersede  the  jurisdiction  of 
Clerks  of  the  Court  to  issue  of  their  own  volition  and  hear 
writs  of  habeas  corpus^  and  that  such  Clerks  do  not  now  pos- 
sess such  power. 

But  this  is  a  point  we  need  not  have  decided,  because  the 
complaint,  in  which  the  writ  was  prayed,  does  not  contain 
facts  authorizing  the  issue  of  a  writ  of  habeas  corpuSj  and 
hence  the  order  below  must  be  reversed. 

Ko  letters  of  guardianship,  or  copies  thereof,  appear  in  the 
complaint,  or  even  in  the  record.  Henee,  no  authority  on  the 
part  of  Wynn  to  claim  the  custody  of  young  Oscar  is  shown. 
Bee  Warren  v.  Hofet^  13  Ind.  167.  At  common  law,  in  its 
earlier  stages,  profert,  in  pleading,  was  made  of  deeds,  records, 
probates,  letters  of  administration,  &c.,  but  not  of  unsealed 
private  writings ;  Steph«  on  PI.  p.  69 ;  and  copies  were  fur- 
nished on  demand.  Under  the  code,  in  Indiana^  we  have 
gone  back  to  the  earlier  common  law,  and  beyond  it,  in  re- 
quiring copies,  or  the  originals  of  all  these  instruments, 
records,  &o.,  to  be  filed  with  the  pleading  relying  on  them. 
In  this  case  the  letters  of  guardianship  constituted  the  au- 
thority of  the  plaintiff  below  to  apply  for  the  writ.  He 
should  have  produced  that  authority,  or  a  copy  of  it,  and 
filed  it  with  his  complaint.  The  point  was  properly  saved  by 
demurrer  and  exception. 

Per  Curiam. — ^The  judgment  below  is  reversed,  with  costs* 
Cause  remanded,  &c. 

John  M.  Johnston^  for  the  appellant. 

8.  A.  Bonner^  for  the  appellee. 
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Afpxal  Boni>-^Contragt. — ^Where  an  appeal  is  prayed  from  the 
judgment  of  a  jnstice  of  the  peace,  within  the  time  limited  by 
law,  and  a  bond  signed  by  the  surety  but  not  by  the  principal,  is 
filed  and  approved  by  the  justice,  the  appellant  is  entitled  to  his 
appeal,  and  the  subsequent  withdrawal  of  the  bond  to  procure  its 
execution  by  the  principal,  and  its  absence  from  the  files  until  after 
the  expiration  of  the  time  limited  for  an  appeal,  could  not  divest 
the  party*s  right  to  the  appeal. 

APPEAL  from  the  Eiply  Common  Pleas. 

Hanna  J. — Thwnas  sued  Edward  and  John  MoUensbe  before 
a  justice,  and  had  judgment  on  the  16th  day  of  February^ 
1863.  On  the  14th  of  Marchy  following,  the  agent  of  said 
HoUensbes  filed  an  appeal  bond,  signed  by  one  Clarke  and 
prayed  an  appeal,  which  was  granted  and  the  bond  approved 
by  the  justice.  Thus  far  the  transcript  shows.  It  is  shown 
by  the  oral  testimony  of  the  justice,  taken  on  a  motion  to 
dismiss  the  appeal,  that  afterwards,  but  within  the  time 
limited  for  taking  an  appeal,  the  justice,  conceiving  that  the 
bond  should  have  the  name  of  one  of  the  principals  to  it, 
sent  it  to  John  HollensbCj  who  signed  it  immediately,  but  did 
not  return  it  to  the  justice  until  after  the  expiration  of  said 
time.    The  Court  dismissed  the  appeal. 

Upon  aflidavits  showing  these  facts,  and  also  the  fact  that 
Edward  did  not  know  of  the  action  of  the  justice  in  with- 
drawing said  bond  from  among  the  papers  of  the  case,  until 
after  said  limited  time,  and  fhat  the  defendants  had  merits  in 
the  defence;  the  Court  ordered  an  appeal  to  be  permitted. 
In  accordance  with  said  order,  a  bond  was  filed  and  the  tran- 
script sent  up. 

A  motion  was  again  made  to  dismiss  the  appeal  as  to  said 
John^  on  the  ground  that  by  receiving  and  retaining  said  first 
bond,  until  beyond  the  time  limited  for  an  appeal,  he  bad 
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waived  any  right  he  had  to  an  appeal.  The  motion  was 
«astainedy  the  appeal,  as  to  time,  dismissed,  and  judgment 
against  him  for  costs. 

He  now  prosecutes  this  appeal.  The  questions  presented 
are  upon  those  rulings  of  the  Court  in  dismissing. 

We  are  of  opinion  that,  the  Court  erred  in  ordering  the 
first  dismissaL  When  the  appeal  was  prayed,  the  bond  filed 
and  approved  by  the  justice,  the  party  was  entitled  to  his 
appeal,  and  the  justice's  duty  was  to  make  out  and  file  a 
transcript  in  the  proper  office  of  the  Court  to  which  the 
appeal  was  prayed.  The  fact  that  the  justice  mistook  his 
^uty  on  the  legal  rights  of  the  parties,  could  not  change 
those  rights.  The  withdrawal  of  the  bond  by  said  justice 
for  one  purpose  could  not  divest  the  right,  or  affect  the  valid- 
ity thereof  in  any  different  manner  than  if  he  had  withdrawn 
it  for  some  other  and  different  purpose,  because  such  with- 
drawal for  any  purpose  was  unauthorized  and  did  not  affect 
its  validity. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

Charles  N.  Shooky  for  the  appellant. 
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Damages — Mutual  Negligence.— Where  there  is  matual  negli- 
gence, if  the  defendant  can  not  avoid  the  accident  by  reasonable 
care  and  skill,  the  plaintiff  can  not  recover;  nor  can  he  recover 
where  his  negligence  is  proximate,  and  directly  and  materially  con- 
tributes to  the  result,  if  the  defendant  oonld  not  have  avoided  the 
accident  by  ordinary  care. 
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Pleading — ^Practice. — Some  points  of  pleading  and  practice  are 
considered  by  the  Court  in  the  opinion  herein,  which  are  not  sus- 
ceptible of  brief  statement,  and  the  reader  is  therefore  referred  to 
the  opinion  at  length. 

APPEAL  from  the  Shelby  Common  Pleas. 

Hanna  J. — This  case  has  been  here  twice  before;  18  Ind. 
218;  18  idy  168.  After  the  latter  reversal,  an  additional  par- 
agraph was  added  to  the  complaint,  by  which  it  was  alleged 
that,  in  1852,  the  plaintiff,  being  the  owner  of  the  land,  tcc^ 
conveyed  by  quit  claim  to  said  company  a  strip  of  eighty  feet 
wide,  through  the  same,  for  said  road,  ^  provided  said  com* 
pany  would  make  three  pits  and  haul  all  the  good  rail  timber 
on  said  eighty  feet,  outside  of  said  space  for  the  use  of  said 
plaintiff;  and,  also,  clear  all  the  timber  and  brush  from  off 
Baid  land ; ''  that  the  road  was  constructed  upon  said  strip 
and  operated  by  the  company,  and  that  defendant  did  not 
clear  off  and  remove  said  timber,  &c.,  but  wilfully  and  care- 
lessly cut  down  into  and  across  a  small  stream  of  water  mn- 
ning  through  said  eighty  feet  the  trees  growing  and  standing 
thereon,  and  wrongfully,  &c.,  suffered  said  timber  to  remain 
across  said  stream  of  water  until,  &c.;  that  said  road  crosses 
Baid  stream  where  it  passes  through  said  strip,  &c.,  at  which 
point  the  defendant  constructed  a  culvert  for  the  use  of  said 
road ;  that  on,  &c.,  the  said  stream  became  much  swollen,  and 
thereupon  the  defendant,  by  her  agents  and  employees,  wil- 
fully, wrongfully,  &c.,  pushed  and  moved  the  logs,  &c.,  so 
felled  across  said  stream,  down  said  stream  and  against  the 
fence  of  said  plaintiff  below  said  track,  and  thereby  removed 
Baid  fence,  which  was  used  to  inclose  a  large  pasture,  adjoin- 
ing, &c.,  in  which  were  thirteen  head  of  large  cattle  of  plain- 
tifi*;  that  said  fence,  but  for  the  wrongful  act  of  the  defendant, 
was  sufficient  to  keep  and  confine,  &c.;  but  that,  in  conse- 
quence of  such  acts  of  the  defendant,  said  cattle  escaped  from 
Baid  pasture,  through  the  opening  thus  made  in  the  fence,  on 
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to  the  road  track,  and  were  there  wrongfully  ran  upon  and 
killed  by  the  locomotive,  &c.,  of  the  defendant." 

Previous  to  filing  this  fifth  paragraph,  the  defendant  moved 
to  strike  out  the  fourth  paragraph,  which  was  overruled,  and 
also  moved  that  the  plaintiff  be  compelled  to  elect  upon 
which  paragraph,  the  Uiird  or  fourth,  he  would  try,  on  the 
ground  that  the  third  was  based  upon  tort,  and  the  fourth 
upon  contract;  this  was  also  overruled. 

A  demurrer  to  the  complaint  assigning  for  cause  that, 
^^oautes  of  action  had  been  improperly  united,"  was  also 
overruled. 

After  the  fifth  paragraph  was  filed,  by  Itsave  of  the  Court, 
a  motion  was  made,  and  overruled,  to  strike  it  out;  a  like 
ruling  was  made  on  a  demurrer  thereto. 

Thereupon,  on  leave,  the  answer  before  then  filed  waa 
withdrawn,  and  the  defendant  answered : 

1.  Denial. 

2.  Carelessness  of  plainti^  in  this:  that  he  neglected  to 
repair  his  fence,  &c.,  or  to  remove  his  cattle,  &c. 

8.  As  to  the  part  of  the  complaint  in  reference  to  the  duty 
of  the  defendant  to  remove  the  logs,  &c«,  from  said  eighty 
feet,  the  statutes  of  limitations. 

4.  As  to  the  charge  of  wrongful  acts,  &c.,  in  pushing,  &c., 
timber  into  the  stream,  that  by  reason  of  the  swollen  condi- 
tion of  the  stream,  timber  and  brush  bad,  by  the  natural  flow 
thereof,  been  carried  against  the  culvert,  &c.,  and  to  save  it 
from  being  broken  it  became  and  was  necessary  to  remove 
the  same ;  which  was  done  with  due  care,  but  a  portion 
floated  down,  &c. 

A  demurrer  was  filed  to  each  paragraph  of  the  answer; 
sustained  as  to  the  third  and  overruled  as  to  the  others. 

Keply  in  denial. 

Jury  trial,  verdict  and  judgment  for  the  plaintiff  for  152 
dollars  and  50  cents,  over  a  motion  for  a  new  trial. 
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It  appears  to  as  that  the  motion  and  demurrer,  based  upon 
the  theory  that  the  third  paragraph  was  in  tort,  and  the  fourth 
and  fifth  in  contract,  were  correctly  ruled  upon.  The  leading 
ideii,  the  ii^r,  of  the  fourth  and  fifth  paragraphs  is,  that,  by 
tlie  wrongful  and  tortious  acts  of  the  defendant,  the  plaintiff 
had  been  damaged.  The  manner  in  which  the  alleged  wrong 
was  perpetrated  is  detailed  with  particularity.  The  aver- 
ments in  reference  to  the  conditions  of  the  deed,  and  the 
failure  of  the  defendant,  in  regard  thereto,  are  but  matters 
of  inducement  stated  preliminary  to  the  main  charge  of  the 
wrongful  act  of  the  defendant 

A  more  difiicult  question  is  presented  upon  the  ruling  on 
this  motion  to  strike  out  all  that  part  of  the  complaint  in 
reference  to  tlie  contract  to  clear  off  the  timber — in  other 
words,  the  non-fulfillment  of  the  condition  in  the  deed.  The 
same  question  is  raised  upon  objections  to  the  admission  of 
evidence  of  the  failure  of  the  company  to  comply.  The  ml* 
ings  of  the  Court  in  the  progress  of  the  case  upon  these 
points  was  against  the  defendant. 

In  the  charges  to  the  jury,  the  Court  appears  to  have  left 
entirely  out  of  view  the  acts  of,  or  failure  to  act  by,  the  de- 
fendant in  regard  to  cutting  down  and  leaving  upon  the 
ground,  or  failing  to  remove  the  timber,  &.,  from  said  strip  of 
landy  and  placed  the  right  of  the  plaintiff  to  recover  upon 
the  establishment  of  wrongful  acts  by  defendant  in  shoving 
logs,  &c.,  into  the  stream  and  through  the  culvert,  so  that 
they  were  carried  against  the  fence,  &c. 

Under  these  circumstances,  we  are  rather  inclined  to  the 
opinion  that,  if  the  charges,  thus  given,  fairly  embodied  and 
presented  the  questions,  in  litigation  to  the  jury,  we  should 
not  disturb  the  finding,  even  if  the  Court  had  erred  in  refus- 
ing to  shape  the  pleadings  as  asked,  or  in  admitting  the  evi- 
dence objected  to. 

Baty  did  the  Court  err  in  that  behalf? 
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The  substance  of  the  charges  made  by  the  plaintiff  against 
the  defendant,  was  that  the  defendant  by  misconduct  and 
wrongful  acts  had  injured  the  plaintiff.  The  answer,  among 
other  things,  was  that  the  damage  had  resulted  immediately 
from  the  negligence  of  the  plaintiff*.  This  part  of  the  answer 
was  anticipated  by  that  part  of  the  complaint  which  at- 
tempted to  show  that,  although  the  plaintiff  had  agreed  to 
keep  up  the  fences,  yet  there  was,  also,  a  further  agreement 
that  the  defendant  was  to  do  certain  things,  which  had  not 
been  done  as  agreed,  and  that  by  the  failure  to  do  as  agreed, 
the  defendant  had,  to  say  the  least,  made  it  more  difficult  for 
the  plaintiff  to  keep  up  said  fence,  in  this:  that  by  partly 
performing  the  agreement,  and  negligently  and  carelessly 
leaving  a  part  unperformed,  the  defendant  had  contributed 
to  the  wrong  and  injury  which  resulted  to  the  plaintiff;  and 
that  such  careless  and  wrongful  act  could  be  taken  into  con- 
sideration in  connection  with  the  subsequent  acts  of  the  em- 
ployees of  defendant,  in  determining  the  question  of  the 
proximate  cause  of  the  injury  to  the  plaintiff. 

But,  aside  from  any  liability  arising  out  of  precedent  agree- 
ments, we  will  look  a  moment  to  the  respective  rights  and 
relative  duties  of  the  parties. 

Here,  the  company  had  a  strip  of  land,  eighty  feet  wide, 
through  the  farm  of  the  plaintiff,  and,  we  suppose,  could  use 
and  enjoy  that  in  any  manner,  not  inconsistent  with  the 
grant,  that  it  might  determine — subject,  nevertheless,  to  the 
rule  of  universal  application,  that  every  person  in  the  ei\joy- 
ment  of  his  own  property,  shall  so  use  it  as  not  to  injure  the 
property  of  his  neighbor.  Broom's  Maxims,  248;  Knewhdker 
V.  The  Cin.  B.  B.  Co.;  8  Amer.  L.  Reg.  859. 

And  to  the  further  rule  that,  reasonable  care  is  an  univer- 
sal duty  of  all  men,  in  all  cases  and  in  all  relations.  8  Amer. 
L.  Reg.  390. 

Tested  by  these  rules  and  principles,  the  question  is,  whether 
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the  defendant  so  used  its  property?  The  evidence  strongly 
tends  to  show  culpable  negligence,  in  this  respect  upon  the 
part  of  the  defendant,  in  this:  that  timber,  &c.,  were  cut 
down  across  and  into  the  small  stream  mentioned,  and  suf- 
fered to  remain  there  for  an  unreasonable  length  of  time;  so 
situated  as  to  be  exposed  to  be  lifted  and  carried  down  against 
the  fence  with  a  rise  of  the  waters  of  said  stream*  It  was 
reasonable  to  anticipate  such  an  event  and  to  foresee  the 
consequences,  so  far  as  the  injury  to  the  fence  was  involved. 
This  was  the  remote  cause  of  the  injury  and  could  have  been 
prevented  by  the  removal  or  destruction  of  the  timber,  &c. 
It  would  certainly  put  a  different  face  on  the  affair  if  the 
timber,  &c.,  had  been  carelessly  placed  and  left  above  the 
culvert  by  the  plaintiff;  and,  perhaps,  but  of  this  we  deter- 
mine nothing,  the  rule  might  be  different  if  the  drift  wood 
had  been  brought  from  points  beyond  the  immediate  control 
of  the  defendant. 

It  appears  to  us,  then,  as  before  stated,  that  this  was  a 
matter  proper  to  be  considered,  in  connection  with  the  im- 
mediate acts  of  the  defendant's  employees  in  attempting  to 
dispose  of  the  timber  when  it  was  in  the  swollen  stream  above 
the  culvert  and  road  track,  to  arrive  at  a  correct  solution  of 
the  inquiry  whether  the  damage  resulted  from  the  wrongful 
and  careless  acts  of  the  defendant.  1  Hilliard  on  Torts  and 
Authorities,  p.  93-99. 

Whether  the  plaintiff  contributed  to  the  perpetration  of 
the  injury,  by  careless  and  negligent  conduct,  in  failing  to 
put  up  the  fence,  or  removing  his  cattle,  were  questions  that 
were,  by  the  pleadings,  evidence  and  instructions,  fairly  pre- 
sented to,  and,  we  suppose,  passed  upon  by,  the  jury. 

It  is  pretty  hard  to  settle  upon  any  set  formula  of  words 
that  will  in  every  case,  that  may  arise,  show  the  non-liability 
of  a  defendant  because  of  the  acts  of  the  plaintiff  in  regard 
to  the  same  injurious  act.    When  there  is  mutual  negligence, 


882  SUPREME  COURT  OF  INDIANA. 

The  Indianapolis  and  Cincinnati  B.  B.  Co.  v.  Wright. 

^^— ^— —  I  II  111, 

if  the  defendant  can  not  avoid  the  accident  by  reasonable 
care  and  skill,  we  suppose  the  plaintiff  can  not  recover;  so 
where  the  negligence  of  the  plaintiff  is  proximate,  and  di- 
rectly and  materially  contributes  to  the  result,  and  the  de- 
fendant can  not  by  ordinary  care  avoid  the  accident.  1  Hil- 
Hard  on  Torts,  162;  EcansvUlCy  ^c.  v.  Hiattj  17  Ind.,  104; 
Doon  v.  Manrij  10  M.  &  W.  542 ;  DoweU  v.  The  Steam  Nav. 
Co.  5  Ed.  k  B.,  195;  New  Haven  St.  B.  Co.  v.  VanderbiUj  16 
Conn.,  421 ;  Birge  v.  Gardiner,  19  id,  507. 

This  Court  has  heretofore  held  that  suits  based  upon  kin- 
dred principles  with  this,  could  be  sustained.  Porter  Y.AUen^ 
8  Ind.,  1,  we  think,  is  in  point.  It  was  shown  that  a  log  had 
lodged  in  the  Ohio  river  within  seventy-five  yards  of  the  de- 
fendant's landing,  at  his  coal  slide,  and  interfered  with  and 
threatened  the  destruction  thereof.  The  defendant  caused  a 
steam  boat  to  be  fastened  to  it,  and  it  was  hauled  out  six 
hundred  feet  into  the  stream,  and  left  on  a  bar  about  fifty 
yards  fi^m  the  channel.  When  the  water  raised,  the  flat 
boat  of  the  plaintiff  ran  on  to  said  log,  was  snagged,  and 
sunk.  For  this  the  plaintiff  recovered.  The  Court  say  that, 
^' being  an  obstruction  to  the  defendant's  business,  and  dan- 
gerous to  his  property,  he  had  an  undoubted  right  to  re- 
move the  log ;  but  in  the  exercise  of  such  right,  the  law  would 
not  allow  him  to  leave  the  removed  log,  at  a  place  in  the 
river,  where  it  would  be  likely  to  endanger  the  property  of 
others."  And,  again,  "the  defendant,  for  the  protection  of 
his  property,  no  doubt,  had  a  right  to  remove  the  log,  but  the 
point  of  inquiry  is,  was  its  removal  to  a  place  in  the  river 
where  boats  can  and  do  run,  a  reasonable  exercise  of  his 
rights — a  cautious  regard  for  the  rights  of  others?"  See,  also, 
Howe  v.  Young,  16  Ind.  812,  and  Young  v.  Harvey,  id.,  814, 
and  authorities  cited  in  those  two  cases,  where  the  whole 
question  is  considered. 
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Per  Curiam. — The  judgment  is  affirmed,  with  8  per  cent 
damages  and  costs. 

Hendricks  ^  Hord^  for  the  appellant. 
Stephen  Major,  for  the  appellee. 


House  r,  Wright.  \^  «J| 

Pbactice — New  Trials — ^Appeal. — ^An  appeal  can  oot  be  taken 
from  an  order  of  the  Circnit  Court  grantug  a  new  trial  upon  appli- 
cation made  after  the  term,  because  such  an  order  is  merely  inter- 
locutory and  not  final. 

Practice  in  Supreme  Court. — The  Supreme  Court  will  much  more 
reluctantly  reyerse  the  final  judgment  of  a  cause  for  error  in  grant- 
ing than  for  error  in  refusing  a  new  trial. 

Pleading — New  Trials. — The  rule  that,  where  a  new  trial  is  applied 
for  after  the  term,  on  account  of  newly  discovered  evidence,  the 
evidence  given  on  the  trial  had  must  be  substantially  set  forth,  does 
not  apply  necessarily  where  the  new  trial  is  applied  for  on  other 
grounds. 

APPEAL  from  the  Jackson  Circuit  Court. 

Perkins,  J. — Complaint  for  a  new  trial  after  the  term. 
Demurrer  to  the  complaint  overruled ;  trial  of  the  question ; 
new  trial  granted;  appeal  from  the  award  of  a  new  trial  to 
this  Court.  The  judgment  granting  a  new  trial  was  an  in- 
terlocutory, not  a  final  judgment;  and  it  was  not  one  of  those 
interlocutory  judgments  from  which  an  appeal  will  lie  by 
statute.  The  appeal,  therefore,  will  have  to  be  dismissed. 
It  may  be  observed  that  a  new  trial  may  be  granted  after  the 
term,  on  a  proper  case  made,  for  any  cause  for  which  a  new 
trial  might  be  granted  in  term.    2  G.  &  H.  277^ 
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2.  That  the  Supreme  Court  inrill  much  more  reluctantly  re- 
verse the  final  judgment  in  a  cause  for  error  in  granting,  than 
for  error  in  refusing  a  new  trial.  2  G.  &  H.  p.  211,  cases  cited 
in  note  j. 

8.  The  rule,  that  where  a  new  trial  is  applied  for  after  term, 
on  account  of  newly  discovered  evidence,  the  evidence  given 
on  the  trial  had  must  be  set  forth,  does  not  apply,  necessarily, 
where  the  new  trial  is  applied  for  on  other  grounds.  See  the 
cases  of  Hitchens  v.  Ricketts  et  al.j  at  this  term;  McKeev.  Mc- 
Donald^  17  Ind.  518;  Glidewell  v.  Daggy^21  Ind.  95;  Cox  v. 
HutchenSy  id.  219;  Buddick's  Adm^r  v.  Buddick^s  AdnCr^  id. 
163. 

Per  Curiam. — The  appeal  is  dismissed,  with  costs. 

Jason  B.  Brown  and  Martin  Ferris^  for  the  appellant. 

William  K.  Marshally  for  the  appellee. 


Lee  v.  Ice. 

Guardian  and  Ward. — The  requirement  in  the  statute  that,  before 
any  one  shall  be  appointed  guardian,  he  s&all  file  a  statement  of 
the  ward's  estate,  is  directory  only,  and  failure  to  file  such  state^ 
ment  would  not  of  itself  render  an  appointment  void. 

Removal  of  Guardian. — ^Where  a  guardian  is  appointed  by  the 
Clerk  in  vacation,  the  Court,  at  its  next  term,  without  notice,  may 
remove  him  and  appoint  another;  but  a  guardian  appointed  by  the 
Court  in  term,  or  by  the  Clerk  in  vacation  and  afterwards  approved 
by  the  Court,  can  not  be  removed  by  the  Court  without  notice. 

APPEAL  from  the  Grant  Common  Pleas. 
Davison,  J. — This  was  a  proceeding  by  writ  of  habeas 
corpus.    Lee  was  the  plaintifl^  and  Ice  the  defendant.    The 
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complaint  upon  which  the  writ  issued  alleges,  substantially^ 
that  the  plaintiff  is  the  legal  guardian  of  the  person  and 
estate  of  Louisa  Bally  minor  heir  of  James  A.  Bally  deceased ; 
that  she,  Louisay  is  forcibly  restrained  of  her  liberty,  and 
wrongfully  withheld  from  the  plaintiff,  at  Grant  county,  by 
the  defendant,  and  that  he  knows  of  no  cause  why  she  should 
be  so  restrained  and  withheld,  &c. 

Defendant,  in  his  return  to  the  writ,  states  that  the  father 
of  Louisay  when  about  to  enter  the  service  of  the  United  States 
in  the  present  war,  placed  her  in  the  custody  of  defendant 
and  requested  him,  in  case  he  should  not  live  to  return  from 
such  service,  to  retain  her  and  bring  her  up  in  his  family  to 
womanhood,  to  which  request  the  defendant  agreed  and  at 
the  time  received  her  into  his  custody;  that  the  father  having 
died  in  said  service,  he,  defendant,  still  retains  her  in  his  CU8> 
tody  under  said  agreement.  The  return  further  states  that 
defendant  retains  possession  o{  Louisa  by  letters  of  guardian* 
ship  duly  issued  to  him  by  the  Clerk  of  the  Grant  Common 
Pleas,  on  the  8th  of  OctobeVy  1868,  of  which  letters  a  copy  is 
herewith  filed,  &c.;  that  he  has  Louisa  now  in  Court,  and  she 
is  the  same  person  named  in  the  complaint,  &c.'; 

Plaintiff  demurred  to  the  return;  but  his  demurrer  was 
overruled.  He  then  moved  to  strike  out  the  return,  "so  far 
as  it  alleges  that  Louisa  was  given  up  to  defendant  by  her 
father  in  his  lifetime ; "  but  this  motion  was  also  overruled. 
He  then  replied : 

1.  By  a  denial. 

2.  That  defendant  did  not,  prior  to  the  time,  or  at  the 
time,  the  letters  of  guardianship  were  issued  to  him,  or  at 
any  other  time,  file  a  statement  of  the  whole  or  any  part  of 
the  estate  of  Louisay  in  the  oiBce  of  the  Clerk  of  said  Court, 
although  she  was  then  the  owner  of  real  estate  of  the  value 
of  200  dollars,  and  personalty  worth  190  dollars. 

8.  That  the  letters  of  guardianship  were  issued  by  the 
Vol.  XXII.— 25. 
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Olerk  in  vacatioa,  and  no  record  thereof  was  ever  made  bj 
the  Clerk,  because,  no  statement  of  the  estate  of  Louisa  hav- 
ing been  filed,  he  regarded  the  issuing  of  the  letters  a  nul- 
Uty. 

4.  That  on  the  9th  of  November^  1863,  the  same  being  the 
first  day  of  the  November  term  of  said  Court,  the  letters  issued 
to  the  defendant  were  revoked,  and  he  was  removed  from  the 
guardianship,  and  proper  letters  were  thereupon  issued  to  the 
plaintiff,  who,  by  virtue  thereof,  became  and  now  is  the  regu* 
lar  guardian  of  Louisa^  &c. 

That  branch  of  the  return  which  alleges,  ^Hhat  the  minor 
was  placed  in  the  defendant's  custody  by  her  father  while  in 
life,"  constituted  no  available  defence  and  should  have  been 
stricken  out.  It  may,  however,  be  considered  mere  surplus- 
age, and  if,  as  further  alleged  in  the  return,  the  defendant  has 
the  custody  of  the  minor  by  letters  of  guardianship  duly 
issued  to  him,  the  writ  of  habeas  corpus  can  not  be  maintained, 
and  the  return,  the  surplusage  having  been  considered  as 
stricken  out,  constituted  a  bar  to  the  action;  hence  the  de- 
murrer to  the  return  was  correctly  overruled.  Nor  were  the 
matters  set  up  in  the  second  and  third  replies,  or  either  of 
ihem,  sufficient  to  avoid  the  answer.  True,  the  statute  enacts 
that,  ^^  before  any  person  shall  be  appointed  guardian  he 
shall  file  in  the  office  of  the  Clerk  a  statement  in  writing  of 
the  whole  estate  of  the  minor  and  the  probable  value  there- 
of." 2  R.  8.,  G.  &  H.,  p.  565,  sec.  4.  But  this  provision  is 
merely  directory,  and  a  failure  to  file  such  statement  before 
the  guardian  was  appointed  would  not,  of  itself,  render  the 
appointment  void.  The  guardian,  after  he  has  received  his 
letters,  may  file  the  statement,  and  upon  his  failure  to  do  so 
the  proper  Court,  having  cited  him  to  appear,  may  annul  his 
letters. 

The  issues  were  submitted  to  the  Court,  who  found  for  the 
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defendant,  and,  having  refiised  a  new  trial,  rendered  judg- 
ment, &c. 

The  evidence  proves,  substantial! j,  these  facts:  Louis  Batt^ 
the  minor,  is  about  three  years  old,  and  defendant,  on  the  8th 
of  October,  1868,  appeared  before  the  Clerk  of  the  GranJt 
Common  Pleas,  in  vacation,  and  applied  for  letters  of  guar- 
dianship of  her  person  and  estate,  and  having  given  the  bond, 
and  taken  the  oath  as  required  by  law,  such  letters  were 
issued  to  him  by  the  Clerk.  On  the  9th  of  November,  1868, 
being  the  first  day  of  the  November  term  of  that  Court,  the 
letters  of  guardianship  issued  to  the  defendant  were,  by  the 
Court,  revoked,  and  in  his  stead  the  plaintiff  was  appointed 
guardian,  &c.  Defendant  did  not  appear  to  the  proceeding 
in  which  his  letters  were  revoked,  nor  was  any  notice  thereof 
ever  served  on  him,  or  issued.  Were  these  proofs  sufficient 
to  sustain  the  finding?  The  appellee  contends  that  the  order 
revoking  the  letters  issued  to  the  defendant,  having  been 
made  in  a  proceeding  of  which  he  had  no  notice,  was  a  nul- 
lity, and,  in  consequence,  he  is  still  the  legal  guardian  of  the 
minor,  and  she  is  properly  in  his  custody.  We  are  not  in- 
clined to  adopt  this  position.  It  is  true,  there  is  a  provision 
of  the  statute  which  says,  that  ^'the  Court  may  at  any  time 
remove  a  guardian,  he  having  five  days  notice  thereof,  for 
neglect  of  his  duties,''  &c.  2  R.  S.,  G.  k  H.,  p.  568,  sec*  11. 
This  section,  however  relates  to  guardians  appointed  in  open 
Court,  or  whose  appointments,  having  been  made  by  the 
Clerk  in  vacation,  have  been  confirmed  by  the  Court;  and 
not  to  a  guardian  who  is  the  mere  appointee  of  the  Clerk, 
because  the  Court  may,  in  its  discretion,  confirm  or  reject 
such  appointment,  at  the  term  next  after  it  is  made.  Id.  p. 
27,  sec.  88;  The  State  ex  rel,  f^c.  v.  Chrisman,  2  Ind.  126. 
Here  the  defendant,  having  been  appointed  in  vacation,  the 
Court  simply  disapproved  of  the  action  of  the  Clerk  in  grant- 
ing the  letters,  by  revoking  them,  and  this  being  the  case,  the 
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defendant  was  not  entitled  to  notice ;  becanse  he  was  bound 
to  know  that  his  letters  were  subject  to  the  approval  or  re- 
jection of  the  Court  at  its  November  term,  1863. 

The  evidence,  in  our  opinion,  is  not  sufficient  to  sustain  the 
finding,  and  the  judgment  must,  therefore,  be  reversed. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

Henry  S.  KeUey^  for  the  appellant. 
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Pbingipal  and  Surety. — Ad j  material  alteration  of  a  contract,  with- 
out the  consent  of  the  surety,  will  discharge  him.  The  liability  of 
a  surety  can  not  be  extended  beyond  th^  terms  of  his  contract.  To 
the  extent,  and  in  the  manner,  and  under  the  circumstances  pointed 
out  in  his  obligation,  he  is  bound,  and  no  further.  It  is  not  suffi- 
cient that  he  may  sustain  no  injury  by  a  change,  or  that  it  may  even 
be  for  his  benefit.  He  has  a  right  to  stand  upon  the  very  terms  of 
his  contract. 

Zimmerman  v.  Judah,  13  Ind.  286,  is  approved  and  followed. 

Construction  op  Contracts. — As  to  where  several  contracts,  made 
at  the  same  time,  in  relation  to  the  same  subject  matter,  and  based 
upon  the  same  consideration,  will  be  construed  as  one  contract,  see 
opinion  at  length. 

APPEAL  from  the  Marion  Circuit  Court. 

Davison,  J. — The  appellant,  who  was  the  plaintiff,  brought 
an  action  against  Charles  H.  Brown  and  Christopher  Zimmer- 
man,  upon  a  promissory  note  in  this  form: 

«  $2,000.  Indianpolis,  October  13, 1855. 

"  One  day  after  date,  we  promise  to  pay  Samuel  Judah  2000 
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dollars,  without  relief  from  appraisement  laws,  for  value  re- 
ceived. C.  H.  Brown, 

"  C.  Zimmerman/' 

Process,  as  to  Broumj  was  returned  "  no^  found." 
Zimmerman  appeared  and  answered.    His  answer  alleges, 
substantially,  these  facts: 

At  the  time  the  note  was  executed,  Judah  and  Brown  en- 
tered into  a  written  contract,  by  which  Brown  was  to  erect 
for  Judah,  a  certain  house,  in  the  city  of  Indianapolis,  to  be 
completed  and  ready  for  occupancy  by  the  1st  of  Nwember^ 
1856.  The  agreement  fixes  the  amount  to  be  paid,  for  the 
erection  of  the  building,  at  18,200  dollars;  and,  after  fixing 
the  times  for  the  payment  of  various  sums,  amounting  in  the 
aggregate  to  11,200  dollars,  proceeds  thus: 

"As  to  the  balance — 2,000  dollars — ^it  is  agreed  as  follows: 
said  Judah  herewith  advances  to  said  Brown,  as  and  for  a  loan^ 
on  a  note  payable  one  day  after  date,  the  said  sum  of  2,000 
dollars,  which  note  shall  be  satisfied  by  the  completion  of 
said  building,  as  in  this  contract  is  provided;  and  which  note, 
also,  shall  not  become  or  be  payable,  so  long  as  said  Brown 
shall  progress  with  the  preparation  of  materials,  and  with 
the  erection  of  said  building,  so  as  to  warrant  the  superin- 
tendent of  the  building,  in  the  reasonlible  expectation  of  the 
progress  and  completion  of  the  work,  as  herein  before  pro- 
vided.    October  13, 1855. 

"  Charles  H.  Brown, 
"  C.  Zimmerman. 

Surety,  Samuel  Judah.** 

It  is  averred  that  the  defendant  signed  said  note  and  con- 
tract as  the  surety  of  Brown,  and  thai  the  note,  sued  on,  in 
this  action,  is  the  same  note  described  in  the  above  contract; 
that  on  the  5th  of  June,  1856,  the  plaintiff,  without  the  eon- 


•90  SUPREME  COURT  OF  INDIANA. 


Jadah  v.  ZimmeriDan. 


sent  or  knowledge  of  the  defendanty  made  another  written 
eoQtraet  with  Brown  and  one  Richard  Stokes^  (who  had  be* 
come  a  partner  of  Brown  in  the  erection  of  the  building  then' 
under  contract  between  Brown  and  the  plaintifi*,)  whereby  it 
wae  agreed  that  they,  Brown  ^  SiokeSj  should  put  an  additional 
story  thereon  for  the  further  consideration  of  1700  dollars,  to 
be  paid  on  the  completion  thereof.  It  is  further  averred 
that  on  September  10th,  1856,  the  plaintiff,  without  the  con- 
sent of  the  defendant,  made  a  certain  other  contract,  in  wri- 
ting, with  Brown  ^  StokeSj  by  which  he,  the  plaintiff,  in  con- 
sideration that  the  house  should  be  enclosed  by  the  1st  of 
NovembeTy  1856,  and  the  entire  building  should  be  completed 
by  the  first  of  March,  1857,  agreed  that  he  would  be  satisfied 
and  would  claim  no  damages  on  account  of  the  delay  of  its 
completion.  And  the  defendant  says  that,  by  reason  of  the 
taking  of  Stokes  as  a  partner,  and  the  contracts  for  the  addi* 
tional  story,  and  the  extension  of  the  time  for  the  completion 
of  the  house,  without  his  knowledge  or  consent,  he  is  dis- 
charged of  all  liability  on  his  contract  of  suretyship. 

Plaintiff  demurred  to  the  answer;  the  Court  sustained  the 
demurrer  and  rendered  final  judgment  against  the  defendant 
for  the  amount  of  the  note  and  interest,  &c.  This  judgment^ 
upon  appeal  to  the  Supreme  Court,  was  reversed.  See  1& 
Ind.  286.  And  the  cause  having  been  remanded,  &c«,  and  be- 
ing for  trial  in  the  lower  Court,  the  plaintiff  replied  to  the 
answer — 

1.  By  a  denial. 

2.  That  the  pretended  alterations,  alleged  in  the  answer,  to 
have  been  made,  never  were  consummated,  but  were  aban- 
doned after  being  written  out  and  signed  by  the  parties;  that 
the  work  upon  the  building,  so  far  as  it  was  performed,  was 
done  under  the  original  contract,  and  that  Bronm  abandoned 
the  work,  left  the  building  in  an  unfinished  state,  and  wholly 
failed  to  comply  with  his  undertaking. 
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8.  That  Brown  failed  in  all  respects  and  at  all  times  to  com- 
ply with  his  contract  for  the  building  of  the  house,  and  did 
not,  at  any  time,  **  progress  with  the  preparation  of  materials 
and  erection  of  the  building,  so  as  to  warrant  the  superinten- 
dent in  the  reasonable  expectation  of  the  progress  of  the 
work,''  as  is  provided  in  the  contract 

4.  That  defendant  is  estopped  from  pleading  the  facts  set 
op  in  the  answer  by  the  following  clause  in  the  contract,  viz : 
^^  As  to  the  balance,  2,000  dollars,  it  is  agreed  as  follows :  said 
Judah  herewith  advances  to  said  BrowUj  as  and  for  a  loan  on 
a  note  payable  one  day  after  date,  the  said  sum  of  2,000  dol* 
lars,  which  note  shall  be  satisfied  by  the  completion  of  said 
building  as  in  this  contract  provided." 

Plaintiff  demurred  to  the  second,  third  and  fourth  para^ 
graphs  of  the  reply.  To  the  second  and  third  the  demurrers 
were  overruled,  but  to  the  fourth  it  was  sustained. 

The  issues  thus  formed  were  submitted  to  a  jury,  and,  during 
the  progress  of  the  trial,  the  defendant,  by  leave,  &c.,  filed  a 
second  paragraph  to  his  answer.  In  this  it  is  alleged,  iniLar 
aliay  that  the  plaintiff,  without  the  consent  or  knowledge  of 
the  defendant,  anticipated  the  period  of  payment,  and  de- 
viated from  the  contract  by  paying  to  Brown  various  sums 
of  money,  in  the  aggregate  amounting  to  2,000  dollars,  long 
before  they  were  due. 

The  plaintiff  excepted  to  the  ruling  of  the  Court  in  per- 
mitting the  second  paragraph  to  be  filed,  and  the  canse,  on 
plaintiff^s  motion,  was  continued.  After  this,  the  defendant 
put  in  a  third  paragraph  to  his  answer,  alleging  therein  that 
sundry  changes,  which  are  specifically  stated,  were  made  in 
the  building  by  Brawn  during  the  progress  of  the  work,  at 
the  instance  of  the  plaintiff,  and  without  the  knowledge  or 
consent  of  the  defendant. 

Plaintiff  demurred  severally  to  these  second  and  third  par- 
agraphs, but  his  demurrers  were  overruled,  and  thereupon  he 
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replied.  His  replies  are  in  effect  the  same  as  the  first,  second 
and  third  replies  to  the  first  paragraph  of  the  answer.  There 
was  a  verdict  for  the  defendant,  and  the  Court,  having  re* 
fused  a  new  trial,  rendered  judgment,  &c. 

Upon  the  facts  alleged  in  the  first  defence  we  have  in  effect 
decided  that  the  note  in  suit,  and  the  original  agreement^ 
having  been  executed  at  the  same  time,  and  having  relation 
to  each  other,  constitute  but  one  contract,  and  the  second 
contract,  which  bears  date  June  5th,  1866,  ^^was  such  an 
alteration  of  the  first  as  to  discharge  the  defendant,  who  was 
a  mere  surety."  Zimmerman  v.  Judahy  18  Ind.  28t>.  It  is 
true  the  agreement  states  the  amount  of  the  note  to  have  been 
advanced  ^^  as  and  for  a  loan ; "  but  the  stipulation  that  the 
note  was  to  be  ^^ satisfied  by  the  completion  of  the  building 
as  in  the  contract  provided,"  at  once  shows  that  the  money 
80  advanced  was  not  intended  by  the  parties  as  a  loan  merely, 
but  as  a  penalty  to  be  recovered  back  in  the  event  only  of  a 
failure  to  perform  the  agreement.  This  construction  being 
correct,  it  follows,  the  defendant  being  a  surety,  that  any 
material  alteration  of  the  original  contract  as  to  the  erection 
of  the  house,  or  the  time  of  completion,  without  his  assent, 
would  release  him  from  all  liability.  Chitty  on  Cont.  529, 
580.  "Nothing,"  says  Judge  Story ^  "can  be  clearer,  both 
on  principle  and  authority,  than  the  doctrine  that  the  lia* 
bility  of  a  surety  is  not  to  be  extended  beyond  the  terms  of 
his  contract.  To  the  extent  and  in  the  manner,  and  under 
the  circumstances,  pointed  out  in  his  obligation  he  is  bound, 
and  no  farther.  It  is  not  sufiicient  that  he  may  sustain  no 
injury  by  a  change  in  the  contract,  or  that  it  may  even  be  for 
his  benefit.  He  has  a  right  to  stand  upon  the  very  terms  of 
his  contract;  and  if  he  does  not  assent  to  any  variation  of  it, 
and  a  variation  is  made,  it  is  fatal."  Miller  v.  Stewart,  9 
Wheat.  680. 

In  this  case  the  second  and  third  contracts  were  in  writing, 
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were  based  upon  considerations  which  the  law  deems  saf- 
ficient,  and  were  binding  on  their  parties.  Under  the  second 
contract  an  additional  story  w«a8  to  be  put  on  the  buildings 
and  the  third  extended  the  time  of  its  completion.  These,  it 
must  be  conceded,  were  material  changes  of  the  original  con- 
tract for  the  performance  of  which  the  defendant  was  surety. 

The  next  inquiry  relates  to  the  validity  of  the  fourth  reply. 
Was  the  defendant  estopped  from  pleading  the  facts  set  up  in 
his  answer?  The  point  involved  in  this  inquiry  has  been  de- 
cided in  Zimmerman  v.  Judahj  supra^  aid  we  are  inclined  to 
adhere  to  that  decision.  There,  it  was  held  ^^  that  under  a 
proper  construction  of  the  agreement,  the  money  advanced 
by  Judak  was  not  intended  by  the  parties  as  a  loan  merely, 
but  as  a  penalty  to  be  recovered  back  in  the  event  only  of  a 
failure  to  perform  the  agreement."  This  being  the  case,  there 
was  no  estoppel,  and  the  demurrer  to  the  reply  was  w^ell 
taken. 

The  reasons  for  a  new  trial,  so  far  as  relied  on,  are  thus  as* 
sijcned : 

1.  The  refusal  of  the  Court  to  instruct  as  moved  by  the 
plaintiff. 

2.  The  instructions  given  were  erroneous. 

3.  The  verdict  was  unsustained  by  the  evidence. 

The  instructions  given,  as  also  those  refused,  relate  mainly 
to  the  same  questions  involved  in  the  demurrers,  which  we 
have  noticed,  and  upon  which  we  have  given  an  opinion. 
And  as  to  the  evidence,  though  it  is  to  some  extent  conflict- 
ing, we  think  its  weight  sustains  the  verdict. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

S.  Major,  for  the  appellant. 

Barbour  ^  Rowland,  for  the  appellee. 
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The  decision  herein  rests  alone  upon  the  sufficiency  of  cTidence  to 
sustain  a  finding,  and  no  point  of  interest  generally  is  mled  by  the 
Court. 

APPEAL  from  the  Boone  Circuit  Court, 

Davison,  J. — ^The  facta  alleged  in  the  complaint  are  these: 
For  several  years  prior  to  December^  1868,  James  Graig^  who 
was  the  plaintiff,  anA  David  PiersoUy  were  partners  in  the 
mercantile  and  pork  business,  in  Jamestown.  In  December^ 
1858,  they  dissolved  their  partnership;  having  at  the  time  of 
the  dissolution  2,900  dollars,  and  solvent  notes  and  accounts 
to  the  amount  of,  at  least,  17,000  dollars,  making  in  all  19,900 
dollars.  The  firm  owed,  to  different  persons,  10,000  dollars. 
At  the  time  aforesaid,  the  plaintiff  sold  to  David  PiersoU  his 
interest  in  the  partnership  property  including  the  goods, 
notes,  and  accounts,  &c.,  for  5,000  dollars,  for  which  he, 
Davidy  executed  his  notes  to  the  plaintiff,  and  agreed,  as  part 
of  the  consideration  of  the  sale,  to  pay  off  and  satisfy  all  the 
outstanding  debts  of  the  firm.  Shortly  after  the  sale,  David 
and  John  PiersoU  entered  into  partnership,  and  as  partners, 
carried  on  business  at  the  same  place  with  the  Craiff  ^  PiersoU 
stock  of  goods.  It  is  alleged  that  David  PiersoU  failed  to  pay 
off  the  partnership  debts,  of  which  2,000  dollars,  as  yet,  re» 
mains  unpaid,  and  for  which  the  plaintiff  has  been  sued  and 
judgments  recovered  against  him ;  that  of  the  5,000  dollars 
which  David  was  to  pay  the  plaintiff,  4,611  still  remains  due 
and  unpaid,  and  for  which  he,  plaintiff,  has  a  judgment 
against  him  in  the  Boone  Circuit  Court,  of  the  date  of  March, 
27th,  1861;  that  in  the  year  1861,  the  defendants  confed* 
erated  together  for  the  purpose  of  defrauding  the  plaintiff 
and  the  creditors  of  the  firm  of  Craig  ^  PiersoUy  and  in  fur- 
therance of  that  purpose,  David  pretended  to  sell  and  trans- 
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for  all  bis  property  to  JaAn,  amounting  to  20,000  dollars,  and 
from  the  time  of  this  sale  henceforward  David  has  held  him- 
self oat  to  the  plaintiff  and  said  creditors  as  insolvent,  &c,; 
that  David  PiersoU  bad  property  and  means  sufficient  to  have 
pud  the  plaintiff  and  the  creditors  of  Craig  ^  PiersoUy  if  they 
bad  been  honestly  applied;  but  soon  after  the  defendants 
commenced  business  as  partners,  they  began  to  collect  from 
the  notes  and  accounts  of  Craiff  ^  PiersoUy  and  appropriate 
the  money  to  their  own  business  and  purposes,  instead  of 
applying  it  to  the  payment  of  the  aforesaid  debts,  and  when 
they  could  not  get  the  money  on  such  claims,  they  surrend- 
ered them  to  the  persons  owing  them,  and  took  notes  for 
them  in  the  name  of  John  PiersoUy  on  which  notes,  so  oh* 
tained,  he  has  recovered  judgments  in  the  Hendricks  Circuit 
Court,  as  follows:  one  judgment  against  Iddinga  ^  Porter,  for 
122  dollars;  one  against  May  ^  Porter j  for  419  dollars;  also, 
judgments  in  the  Boone  Circuit  Court  against  divers  persons, 
amounting  in  the  aggregate  to  1,900  dollars. 

The  relief  prayed  is  that  the  defendants,  and  each  of  them, 
be  enjoined  from  the  further  collection  of  said  judgments, 
notes,  and  accounts,  &c.;  that  they  be  required  to  account  for 
said  partnership  property,  and  that  so  much  thereof  as  may 
be  necessary,  be  applied  to  the  payment  of  the  plaintiff  and 
the  creditors  of  the  firm  of  Craig  ^  PiersoUy  and  such  other 
and  further  relief,  &c. 

Upon  this  complaint,  the  same  being  verified  by  afiidavit, 
and  the  proper  undertaking  having  been  filed,  the  Court 
granted  an  injunction  as  prayed  for,  and  thereupon  the  de< 
fendants  filed  their  answer,  and  issues  having  been  made,  the 
eause  was  submitted  to  the  Court,  who  found,  inter  alia,  that 
the  matters  and  things  alleged  in  the  complaint  were  true; 
that  David  PleraoU  was  indebted  to  the  plaintiff  by  judgment 
theretofore  rendered  in  the  Boone  Circuit  Court  for  4,611  dol- 
lars as  set  forth  in  the  complaint;  that  David  is  without  the 
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means  of  pajing  the  same  or  any  part  thereof,  oat  of  moneyB 
or  property  held  in  his  own  right;  but  that  John  Piersoll  bad 
a  large  amount  of  pAperty,  consisting  of  notes,  acooanta, 
moneys  and  judgments  sufficient  to  pay  said  debt,  which  had 
been  transferred  to  him  by  David^  with  intent  to  defraud  his 
creditors. 

The  finding  then  proceeds  to  enumerate  certain  judgments 
in  the  Hendricks  Circuit  Court  and  in  the  Boone  Circuit 
Court,  which  John  Piersoll  then  held,  uncollected,  as  the 
property  of  David  PiersoU.  These  judgments  are,  in  the  find* 
ing,  described  by  name  and  amount.  And  the  Court,  upon 
its  finding,  adjudged  that  the  defendants,  or  either  of  them, 
be  enjoined  from  collecting  or  receiving  the  proceeds  of  said* 
judgments,  and  that  the  officers  of  the  Circuit  Courts  of 
Hendricks  and  Boone  counties,  be  required  to  pay  over  the 
several  amounts  collected  ou  the  same  to  the  plaintiff,  to  be 
applied  to  the  satisfaction  of  ')iis  judgment  against  Batid 
PiersoU;  and  farther,  it  was  adjudged  that  the  plaintiff  re- 
cover his  cost,  &c. 

Defendants  moved  for  a  new  trial ;  but  this  motion  was 
overruled  and  they  excepted.  The  evidence  '^  given  in  the 
cause "  is  all  upon  the  record,  and  the  only  question  to  settle 
is,  does  it  sustain  the  finding? 

We  are  not  inclined  to  set  out  the  evidence  in  detail;  but, 
having  examined  it  carefully,  are  of  opinion  that  it  is  insuffi- 
cient. Neither  of  the  judgments  described  in  the  complaint 
appears  to  have  been  introduced  on  the  trial;  nor  does  it 
appeal  that  the  Court,  upon  the  trial,  had  any  legitimate 
proof  of  their  existence. 

In  view  of  the  record  before  us,  we  think  a  new  trial  should 
have  been  granted. 

.  Per  Curiam. — The  judgment  is  reversed,  with  costs.    Cause 
remanded. 

McDonald  ^  JRoachCy  for  the  appellant. 

S.  C.  Wilson^  for  the  appellee. 
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Thb  Board  of  Commissioners  of  Bartholomew  Co.  v.  Bryan. 

Coroner's  Fees — Statutes  GoNSTRUED.-^The  fees  of  a  eoroner  for 
holding  an  inquest  or  making  a  post  mortem  examination^  must  be 
collected  of  the  estate  of  the  deceased  person,  and  not  merely  of 
the  property  found  with  the  dead  body,  unless  such  estate  be  in- 
sufficient to  pay  them,  and  in  such  case  they  may  be  collected  of 
the  county. 

APPEAL  from  the  Bartholomew  Circuit  Court. 

Davison,  J. — ^The  appellee,  who  was  the  plaintiff,  brought 
this  actioD  against  the  Board  of  Commissioners^  to  recover 
his  fee,  as  coroner,  for  holding  an  inquest  over  the  dead  body 
of  one  Joshua  Orossby. 

The  cause  was  submitted  to  the  Court  upon  an  agreement 
of  facts  which  is  as  follows : 

"Plaintiff,  on  the  8th  of  Aprily  1863,  was  the  coroner  of 
Bartholomew  county,  and  as  such  held  an  inquest  and  post 
mortem  examination  over  the  dead  body  of  Joshua  Orossby^ 
and,  for  his  services  therefor,  is  legally  entitled  to  fees>  to  the 
amount  of  5  dollars  and  50  cents.  The  estate  of  the  deceased 
is  solvent^  and  administration  has  been  properly  granted 
thereon.  The  only  question  involved  is,  whether  the  fees 
named  should  be  paid  by  the  county,  or  by  the  estate  of  the 
decedent.  If  they  are  legally  chargeable  against  the  county 
then,  the  judgment  is  to  be  in  favor  of  the  plaintiff,  for  5 
dollars  and  50  cents,  and  costs.  If  not  so  chargeable,  the 
judgment  is  to  be  for  the  defendants  for  costs,"  Ac. 

Upon  these  facts  the  Court  found  for  the  plaintiff,  and, 
having  refused  a  new  trial,  rendered  judgment,  &c. 

In  relation  to  the  point  involved  in  this  ruling,  the  statutes 
now  in  force  provide  thus: 

"  Sec.  20.  The  fees  of  coroners,  for  impanneling  and  swear- 
ing a  jury  and  witnesses,  and  making  and  returning  inquisi- 
tion for  the  view  of  each  body,  shall  be  5  dollars. 
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^'Sbc.  23.  All  fees  of  inquests  shall  be  paid  out  of  the 
property  of  the  deceased  person,  if  there  be  so  mnch  belong- 
ing to  such  deceased.  If  not,  then  out  of  the  county  treas- 
ury."   1  R.  8.,  G.  A  H.,  p.  888. 

Thus,  it  will  be  seen,  that  the  coroner's  right  to  a  fee  is 
purely  statutory,  and  under  the  statute,  the  liability  of  the 
county,  for  such  fee,  does  not  attach,  unless  the  decedent,  at 
his  death,  had  not  property  sufficient  to  pay  it.  This  is,  no 
doubt,  a  proper  construction  of  the  statute;  and  as,  in  this 
instance,  it  is  conceded  that  Crosaby^  when  he  died,  had  an 
estate,  which  is  in  the  hands  of  his  administrator,  and  is  sol- 
vent, we  must  presume  that  there  is  enough  of  it  to  pay  the 
fee,  and,  in  consequence,  the  county  is  not  liable. 

But  there  is  another  provision  of  the  statute,  referred  to, 
by  the  appellee,  which  makes  it  the  duty  of  the  coroner  to 
^^  require  the  jury  to  examine  and  make  report  of  the  amount 
of  money,  or  other  valuables  found  with  the  dead  body, 
which  amount  of  money  or  other  property,  if  there  be  no 
person  to  take  charge  of  the  same,  shall  be  placed  in  the 
hands  of  the  treasurer  of  the  county  in  which  said  body  may 
be  found,  and  by  him  paid  over  to  the  person  ^  persons 
authorized  to  receive  the  same,  if  any  such  person  shall  call 
therefor.  But  so  much  thereof  as  may  be  necessary,  may, 
by  the  treasurer,  be  appropriated,  under  the  order  of  the 
Board  of  Commissioners,  to  paying  the  burial  expenses  of 
the  deceased."    2  id.  p.  18,  sec.  11. 

Under  this  section,  it  is  insisted  that  if  there  is  no  property 
found  "  with  the  dead  body,"  the  county  is  liable,  though  the 
deceased  might  have  other  property  belonging  to  him  suffi- 
cient to  pay  the  fee.  This  position  is  untenable.  Between 
sec.  23  and  the  provision  just  quoted,  there  is  no  apparent 
connection.  The  latter  relates, not  to  the  payment  of  fee; 
but  to  the  disposal  of  money  or  property  found  with  the  dead 
body,  and  to  ^^  the  burial  expenses  of  the  deceased." 
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As  W6  coDStrae  the  etatatorj  provieioDs,  to  which  reference 
has  been  made,  the  county  is  not  liable  for  the  coroner's  fee, 
if  the  deceased,  at  his  death,  left  property  enoagh  to  pay  it; 
though  the  same  may  not  be  found  ^'with  the  dead  body/' 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

Francis  T.  Hordy  for  the  appellant. 

A.  S.  Bryariy  for  the  appellee. 


Pepper  v.  The  State  ex  rd.  Harvey. 

PtEADiNG— Relator-^Auditor  OP  State. — In  actions  to  recover 
money  due  to  the  State  fVom  a  county  treasurer  and  his  sureties, 
the  Auditor  and  not  the  Treasurer  of  State  should  be  the  relator. 

Official  Bonds — Execution  of. — ^Where  an  official  bond  is  drawn 
up  and  certain  names  are  inserted  in  the  body  of  it  as  obligors, 
and  a  part  only  of  such  names  are  afterwards  signed  to  it,  the  obli- 
gation will  not  become  binding  upon  them  until  it  is  executed  by 
all,  on  the  ground  that  the  presentation  of  such  bond,  so  prepared, 
to  such  persons  (named  in  it)  as  signed  it,  amounted  to  a  represen- 
tation that  all  the  persons  named  in  it  would  sign  it  before  its  de- 
livery. 

Same. — Wbere  such  a  bond  is  presented  to  such  a  person  for  his  sig- 
nature, by  the  principal  in  the  bond,  and  such  person  signs  it,  there 
being  several  signatures  attached  to  it  already,  and  it  afterwards 
appears,  from  some  cause,  that  the  bond  is  not  binding  on  some  or 
any  of  the  persons  whose  names  preceded  his,  it  should  be  held  not 
binding  upon  him,  unless  it  be  shown  that  he  had  knowledge  of  its 
invalidity  as  to  the  others  at  the  time  he  signed  it. 

Same. — Where  such  a  bond  is  presented  by  the  principal  in  it  to 
several  persons,  and  their  signatures  as  sureties  for  him  are  solicit- 
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ed  by  him,  and  he  represents  to  them  seyerally  that,  before  its 
delivery  he  will  procure  the  Bignatures  of  a  certain  number  of  other 
persons,  as  sureties,  or  of  certain  named  persons,  and  some  of  them 
arc  induced  by  such  representations  to  sign  it,  and  others  sign  it 
upon  condition  that  such  other  signatures  shall  be  procured,  and 
others  sign  it  in  consideration  that  such  other  signatures  shall  be 
procured,  and  such  other  signatures  are  not  procured,  these  several 
classes  of  persons,  in  defence  to  an  action  upon  such  bond,  may  show 
these  facts. 

Same — Bond  of  County  Treasi^er. — Where  such  bond  is  the  bond 
of  a  county  treasurer,  it  must  be  approved  and  accepted  by  the  board 
of  commissioners  of  the  county,  and  if  such  board  appoints  no  per- 
son as  agent  to  procure  its  due  execution,  and  on  its  presentation 
institute  no  examination  into  the  mode  of  its  execution  or  the  suffi- 
ciency thereof,  it  is  reasonable  to  assume  that  such  board  accepted 
it  upon  the  faith  of  the  fair  dealing  of  the  principal  in  procuring 
its  execution,  and  thus  far  at  least  adopted  his  acts  as  their  own, 
and  as  a  substitute  for  the  inquiry  they  should  have  instituted  on 
its  presentation  for  their  approval. 

Same — Duty  op  County  Board. — In  reference  to  such  bonds  it  is 
the  duty  of  the  board  of  commissioners,  before  accepting  or  ap- 
proving them,  to  ascertain  that  the  sureties  possess  the  qualifica- 
tions required  by  law,  and  that  the  bonds  were  duly  executed  by 
those  whose  names  are  signed  to  them,  and  that  the  sureties  are  in 
the  aggregate  worth  enough  to  make  the  bond  sufficient  in  that 
respect. 

APPEAL  from  the  Franklin  Common  Pleas. 

IIanna,  J. — The  State  on  relation  of  Harvey^  State  Treasu- 
rer, brought  an  action  on  the  bond  of  Batzner^  county  treas- 
urer of  Franklin  county,  for  defalcation.  Default  as  to  J5ate- 
7;/ r;  appearance  for  the  sureties.  Demurrer  to  the  complaint 
for  the  following  reasons: 

1.  That  the  plaintiff  has  no  capacity  to  sue. 

2.  Defect  of  parties  plaintiff,  in  this,  that  the  Auditor  of 
State  is  the  only  ofBcer  having  legal  capacity  to  sue. 


MAY  TERM,  1864.  401 

Pepper  v.  The  State  ex  rel.  Harvey. 

8.  The  complaint  does  cot  contain  facts  sufficient  to  con- 
stitute a  good  cause  of  action. 

These  appellants  also  file  a  separate  demurrer  to  each  of  the 
three  paragraphs  of  the  complaint.  Demurrer  sustained  to 
the  first  and  overruled  as  to  the  other  paragraphs.  Answers 
by  all  the  defendants  separately  or  together,  amounting  to  non 
*  e$t factum.  Reply:  general  denial;  trial  by  the  Court;  find- 
ing against  all  the  sureties  but  one  Grinkmier.  Motion  for  a 
new  trial  overruled,  and  judgment  on  the  finding  for  over 
25,000  dollars,  and  this  appeal  prosecuted  to  reverse  that  judg* 
ment. 

The  reasons  for  a  new  trial  are : 

1.  The  Court  erred  in  overruling  the  demurrer  to  com- 
plaint. 

2.  The  judgment  is  contrary  to  the  evidence. 
8.  The  judgment  is  contrary  to  law.  - 

4.  The  judgment  should  have  been  for  the  defendants 
below. 

The  errors  assigned  are  precisely  those  named  in  the  mo- 
tion for  a  new  trial.  The  evidence  is  set  out  in  a  bill  of 
exceptions.'*  All  the  sureties,  or  nearly  all,  were  examined 
under  oath  as  witnesses. 

The  only  questions  raised  and  discussed  in  this  Court,  are: 

1.  Is  the  suit  well  brought  in  the  name  of  the  State  on  re- 
lation of  the  State  Treasurer? 

2.  Is  the  bond  binding  on  the  sureties  under  the  circum- 
stances shown  in  the  evidence? 

As  to  the  first  question,  we  are  of  the  opinion  the  suit 
should  have  been  upon  the  relation  of  the  Auditor  of  State 
to  recover  the  funds,  as  shown  here,  due  the  State,  for  the 
plain  and  simple  reason  that  the  statute  so  provides  in  the 
"act  prescribing  the  powers  and  duties  of  Auditor  of  State." 

"Sec  2.  He  shall,  *  *  *  6th.  Institute  and  prose- 
cute, in  the  name  of  the  State,  all  proper  suits  for  the  recov- 
VoL.  XXn.— 26. 
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ery  of  any  debts,  moneys  or  property  of  the  3tate,  or  for  the 
ascertainment  of  any  right  or  liability  concerning  the  same. 

^'7th.  Direct  and  superintend  the  collection  of  all  moneys 
due  to  the  State^  and  employ  counsel  to  prosecute  suits  at  his 
instance,  on  behalf  of  the  State." 

"  Sec.  7.  Whenever  any  officer  or  other  person  shall  ren- 
der an  account  to  and  make  settlement  with  the  Auditor,  as 
in  this  act  required,  and  shall  fail  to  pay  over  to  the  Treasu- 
rer  of  State  the  amount  to  be  paid  by  such  officer  or  person 
into  the  State  treasury,  or  to  such  person  as  shall  be  entitled 
by  law  to  receive  the  same,  within  the  time  prescribed  by  law, 
or  if  no  time  is'  prescribed  by  law,  then  within  the  time 
specified  by  such  Auditor;  the  Auditor,  upon  being  notified 
by  said  Treasurer,  or  otherwise,  of  sueh  failure,  shall  institute 
suit  for  the  recovery  of  the  amount  due  and  unpaid."  1  B. 
S.  pp.  147-8, 

In  this  case,  it  is  averred,  a  settlement  with  the  Auditor 
had  been  made. 

Perhaps  it  is  useless  to  search  for  the  reasons  for  the  pas* 
sage  of  said  statutes ;  but  it  appears  to  us  that  they  are  so 
obvious,  that  we  will,  for  a  moment,  advert  to  them.  Any 
mode  of  auditing,  adjusting,  settling  and  keeping  a  record 
of  public  accounts,  and  of  receiving,  keeping  and  disbursing 
the  public  moneys,  was  intended  to  be  based  upon  what  is 
called  a  system  of  checks  and  balances.  The  Auditor  of 
State  keeps  an  office  in  which  settlements  and  adjustments, 
&c.,  are  made,  of  claims  against  and  in  favor  of  the  State. 
In  that  office  ought  to  appear  the  exact  sums  in  the  bands  of 
the  Treasurer  of  State  belonging  to  any  particular  fund.  At 
the  time  this  suit  was  instituted  no  funds  could  properly  get 
into  the  State  treasury  except  upon  a  certificate  of  the  Auditor 
of  State  to  the  Treasurer,  stating  the  amount  to  be  paid  and 
to  what  fund,  and  upon  a  draft  by  said  Auditor,  in  favor  o£ 
the  Treasurer  upon  the  person  who  is  to  make  the  payment; 
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Acts  1859,  p.  227,  §  6.  Further,  it  is  only  in  the  Auditor's 
ofEice  that,  in  the  first  instance,  a  statement  of  the  accounts 
of  county  treasurers  with  the  State  can  be  found.  Bee.  2, 
part  2d,  1  R.  8.  p.  146.  It  is  true,  the  balance  is  certified  to 
the  Treasurer  of  State.  It  is  not  by  virtue  of  that  mere  bal- 
ance that  the  suit  is  maintained,  but  upon  a  copy  of  the  ac- 
count certified  by  the  Auditor.  In  a  word,  the  Auditor 
superintends  the  fiscal  concerns  of  the  State.  Id*  147.  This 
he  might  not  be  able  to  do  if  the  Treasurer  could  sue  for  and 
collect  moneys  belonging  to  the  State  in  his  name.  We  have 
decided  that  a  county  treasurer  can  not,  of  his  own  volition^ 
sue  his  predecessor.  Snyder  et  al.  v.  The  State  ex  reLj  at  this 
term. 

As  to  the  second  question  made,  we  will  notice  the  evidence 
bearing  upon  it. 

The  evidence  of  Onnkmier^  one  of  the  sureties,  was  posi- 
tive that  he  had  not  signed  the  bond  nor  authorized  any  other 
person  to  place  his  name  to  it ;  that  he  could  not  read  nor  write, 
and  it  was  shown  that  the  hand  writing  was  Batzner^s.  Upon 
this  the  Court  found  that  as  to  said  surety  the  signature  was 
a  forgery. 

Levi  W.  Buckingham^  one  of  the  sureties,  testified  that  his 
signature  was  thus  obtained:  he  asked  Batzner  if  Georgt 
Berry  and  Daniel  D.  Jones  were  going  to  sign,  and  he  said 
they  were.  He  also  said  that  he  intended  to  get  a  hundred 
good  men  on  the  bond.  Buckingham  then  signed,  and  was 
induced  to  do  so  by  having  the  assurance  of  Batzner  as  to  the 
number,  and  the  particular  persons  he  expected  to  obtain  as 
sureties  on  the  bond.  To  Auguste  Pepper^  another  appellant, 
Batzner  said  he  must  or  would  have  a  hundred  names  on  the 
bond ;  and  because  of  this  pledge  Pepper  signed.  Was  not 
informed  what  the  paper  was  for;  supposed  it  was  for  the 
character  of  the  man.  Walter  was  assured  that  Baizner  in- 
tended, in  addition  to  the  persons  on  his  bond  for  the  term 
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then  expiring,  to  get  a  hundred  goodmen;  thinking,  in  that 
case,  there  could  not  be  much  danger,  he  signed  also.  Sehrot* 
der  was  told  by  Batzner  that  he  had  to  have  a  hundred  good 
men  on  it,  and  on  these  conditions  he  signed  the  bond.  Henry 
Berry,  knowing  that  Batzner  had  promised  to  get  a  hundred 
good  men  on  his  bond,  asked  him  if  he  intended  to  redeem 
his  pledge.  He  replied  he  did  so  intend,  and,  if  necessary,  he 
would  get  two  hundred.  Berry  then  told  Batzner  if  he  would 
get  one  hundred  good  men  on  the  bond  he  would  sign  it.  He 
promised,  and  Berry  signed.  Simpson  Calfee  was  promised 
if  he  would  put  his  name  down  a  hundred  good  men  should 
be  obtained  to  sign  the  bond  also;  and  he  swears  he  signed 
by  means  of  this  inducement.  To  John  H.  Quick,  Batzner 
promised  he  would  get  a  hundred  good  men  on  the  bond  be- 
fore  he  presented  it  to  the  commissioners.  To  John  Martin 
he  declared  he  would  have  a  hundred  good  men  on  the  bond 
before  he  attempted  to  file  it.  He  then  signed  with  that  un^ 
derstanding.  Alther  was  promised  not  less  than  two  hundred 
names  on  the  bond,  and  on  that  consideration  he  signed  it. 
To  Adam  FelZy  Andrew  Groh  and  David  V.  Johnson  he  made 
the  same  pledge — ^that  he  would  get  a  hundred  sureties. 
.  The  evidence  of  two  of  the  county  commissioners  is  in  the 
liecord.  The  record  of  the  board  shows  that  the  bond  was 
approved  on  the  3d  of  November,  1862,  with  the  names  of  the 
appellants  attached,  and  those,  also,  of  Batzner  and  John 
Ghinkmier,  in  all,  thirty-one  names.  The  testimony  of  the 
commissioners  is  that,  after  the  bond  had  been  presented  for 
approval,  it  was  rejected  as  insufficient.  Batzner  took  it  away 
and  returned  with  additional  names.  Among  those  added 
was  that  of  John  Grinkmier.  The  new  names  include  that 
of  David  V.  Johnson,  and  four  others  below  it.  That  of  Witt 
appeared  after  it. 

These  are  the  substantial  facts  upon  the  point  in  question* 
Neither  Geo.  Berry  nor  Jones  signed  the  bond*    The  sureties 
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were  not  present  before  the  county  board  to  execute  or  ac« 
knowledge  the  execution  of  said  bond.     Batzner  had  pro- 
cured the  signatures  at  various  places  in  the  county  and  on 
divers  days. 
There  is  no  contest  about  Grinkmier  having  been  properly 

discharged. 

The  other  sureties  appear  to  be  divided  into  three  classes, 
such  as  signed  after  Grinkmier;  such  as  affixed  their  signa- 
tures in  view  of  the  representations  and  motives  heretofore 
set  forth,  as  shown  by  the  evidence;  and  such  as  signed  with- 
out having  been  so  influenced. 

There  are  many  old  authorities  to  the  effect  tbat,  if  a  bond 
is  drawn  up  with  the  names  of  several  persons  inserted  in  the 
body  of  it,  as  the  intended  obligors,  and  it  is  signed  by  a  part 
only  of  those  persons,  it  is  not  binding  upon  them,  upon  the 
theory  that  the  presentation  of  the  instrument  to  said  per- 
sons, so  prepared,  amounted  to  a  representation  that  all  the 
persons  whose  names  were  so  inserted  were  to  become  like- 
wise bound.  See  Fletcher  v.  Austin^  and  authorities  cited,  11 
Ver.  449 ;  Sharp  v.  The  United  States^  4  Watts  21. 

It  seems  to  us  very  clear,  in  view  of  this  principle,  that  the 
presentation  of  this  bond  to  Witt^  who  signed  after  Grinkmier^ 
was  as  effective  a  representation  that  the  latter  was  to  be  a 
co-obligor  with  said  WMy  as  would  be  conveyed  if  his  name 
had  been  in  the  body  of  the  bond.  If,  in  the  latter  instancCi 
the  signature  would  not  be  binding  on  one  unless  all  signed) 
so  we  think  in  this  case,  Witt  would  not  be  bound  unless  all 
those  names  preceding  his  were  also  bound ;  provided  the  fact 
that  the  bond  was  not  presented  by  the  obligee  does  not  vary 
the  rule ;  a  question  which  we  will  hereafter  examine.  United 
States  V.  Leflerj  11  Peters  88;  Luly  v.  The  People^  April  num- 
ber Amer.  L.  Beg.  844.  This  latter  was  a  suit  upon  a  bond 
of  a  master  in  chancery,  in  which  it  appeared  that  the  name 
of  one  Heaion  was  first  in  order  as  signed  aild  recited  in  said 
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bendy  as  surety,  and  that  it  was  a  forgery;  that  it  so  appeared 
when  presented  to  and  signed  by  Luly^  who  was  the  next 
sarety.  The  bond  was  joint  and  several.  The  Court  say: 
^Although  we  have  not  been  referred  to,  nor  have  we  met 
withy  a  case  precisely  in  point,  yet  we  think  upon  principle, 
this  should  constitute  a  good  •defence  to  the  action  on  the 
bond.  By  a  fraud  practiced  upon  the  defendant,  ^  *  he 
was  made  to  assume  a  different  and  greater  liability  than  he 
intended,  or  supposed  he  was  assuming,  when  he  executed 
the  bond." 

As  to  those  who  affixed  their  signatures,  after  the  repre- 
sentations, or  promises  and  pledges  made  by  Baizner^  as  here- 
tofore alluded  to,  a  part  of  whom  stated  that  they  were  so 
induced  to  sign;  a  part  that  such  was  the  condition  upon 
which  they  signed,  and  still  others  that  such  was  the  eonsider-^ 
ation  of  their  signature,  it  is  more  difficult  to  determine 
whether  they  should  be  considered  as  bound  by  their  acts. 

It  is  made  the  duty  of  a  person,  chosen  to  the  office  of 
county  treasurer,  to  execute  his  official  bond  with  sureties  to 
the  acceptance  of  the  board  of  county  commissioners.  1  R. 
8. 1852,  p.  499.  Such  bonds  are  made  payable  to  the  State 
of  Indiana.    Id.  166. 

The  execution  of  a  bond,  involves  the  signing,  sealing  and 
delivering  thereof.  As  these  bonds  could  not  be  delivered  to 
the  State — ^the  obligee;  the  law  names  officers  or  tribunals  to 
whom  they  can  be  delivered;  namely,  first,  to  the  accept- 
ance  of  the  board  of  county  commissioners,  and  then  to  be 
filed  in  tbe  cleik's  office  of  the  county.    Id.  166,  sees.  4  and  5. 

The  bond  is,  among  other  things,  to  secure  the  amount  of 
money  which  may  come  into  the  hands  of  the  treasurer  during 
his  term  of  office.  As  this  would  include  money  belonging  to 
the  county,  as  well  as  to  the  State,  which  he  might  receive 
therefor,  the  said  board  is  made  the  actors  in  accepting  his 
bond;  because  such  board  has  the  general  control  and  man- 
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agement  of  the  fiscal  affiaira  of  the  eoantjy  and  in  auditing 
the  accounts  of  officers  having  the  care,  collection  and  dis- 
buraement  of  the  funds  of  the  county.    Id*  pp.  224,  227. 

We  suppose  that>  under  these  provisions,  the  clerk  of  the 
Circuit  Court  is  the  mere  custocUan  of  the  bond,  a^nd  the 
county  board  acts  for  the  obligee  in  accepting  it.  What, 
th^n,  is  the  duty  of  said  board  in  accepting  a  bond?  Clearly, 
to  carefully  consider  the  sufficiency  of  the  bond,  as  to  its 
legal  construction,  as  to  the  amount  thereof,  and  as  to  the 
solvency  of  the  persons  whose  names  appear  as  sureties. 
About  this  there  vidll,  we  suppose,  be  no  controversy.  How, 
it  is  equally  clear  that  a  bond  might  be  prepared  in  due  form, 
in  a  sum  sufficiently  large;  the  names  thereto  attached  might 
Tepresent  persons  owning  property  amply  sufficient  to  meet 
any  liability  that  might  arise  under  it;  and  yet,  if,  in  point 
«  of  fact,  any  legal  reason  existed  why  the  persons  whose  names 
so  appear  are  not  really  bound  thereby,  the  security  would  be 
worthless.  The  names  might  be  forged,  or  might  represent 
persons  of  ample  means,  but  resting  under  a  disability  to  so 
contract;  or  the  signatures  may  have  been  obtained  thereto^ 
and  the  instrument  placed  as  an  escrow  in  the  hands  of  a 
third  party,  not  to  be  delivered  until  after  the  performance 
of  a  precedent  condition ;  such  as  the  execution  by  the  prin- 
cipal  of  a  bond  of  indemnity  to  those  who  signed  as  sureties, 
and  those  surreptitiously  obtained  by  the  principal  and  pre- 
sented for  acceptance. 

We  presume,  in  neither  of  these  eases  would  an  acceptance 
merely,  bind  the  sureties,  nor  would  the  county  board  be  in 
the  strict  line  of  duty  by  accepting  without  inquiry.  If  not, 
how,  or  in  what,  would  these  instances  differ,  in  principle, 
from  the  facts  involved  in  the  case  at  bar?  In  the  one  in- 
stance the  persons  did  not  attempt  to  contract;  in  another 
they  were  willing  to  contract,  if  they  were  secured;  in 
another  they  had  no  capacity  to^  contracft.    It  will  be  seea 
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that  in  each  instance^  the  acceptance  of  the  bond  would  be 
unavailing  as  a  security  for  the  funds  that  might  come  into 
the  hands  of  the  treasurer,  because  the  bond  had  not  been 
executed  by  parties  capable  and  willing  to  contract.  The 
principle,  then,  upon  which  the  defence  in  each  of  the  sup- 
posed cases  would  rest,  would  be  the  non-execution. 

Waving,  for  the  present,  the  consideration  of  the  efiect  of 
the  circumstances  under  which  several  of  the  signatures  were 
procured,  we  will  \)roceed  at\)nce  to  the  examination  of  the 
most  difficult  point  which  is  presented  by  the  facts  in  the 
case;  namely,  that  growing  out  of  the  relative  position  of 
the  parties  to  the  bond  and  those  who  acted  in  the  premises. 

The  State  could  make  no  representation,  nor,  as  before 
stated,  accept  the  bond«  The  duty  of  accepting  is  by  law 
devolved  upon  the  board  of  county  commissioners.  If  the 
board  is,  strictly,  but  the  agent  of  the  obligee  in  accepting 
said  bond,  it  might  be  gravely  doubted  whether  said  agent 
could  confer  upon  another  any  part  of  the  powers  so  dele- 
gated. If  the  said  board  is  not  a  mere  agent,  then,  perhaps, 
another  migtit  be,  by  said  board,  invested  with  certain  powers 
connected  incidentally  with  the  acceptance  of  said  bond;  such 
as  might  conveniently  insure  the  due  execution  thereof.  If 
the  board  is  the  mere  agent  of  the  State  in  the  matter,  with* 
out  the  right  to  invest  sub-agents  with  authority,  then,  it 
appears  to  us,  that,  whether  acting  in  a  ministerial  or  a  judi- 
cial capacity,  there,  could  be  but  one  course  in  accepting  a 
bond,  and  that  would  be  to  institute  inquiry  and  pass  upou 
all  questions  connected  with  its  due  execution,  including  the 
delivery  thereof.  It  would  thence  appear  to  follow,  that  the 
conclusion  of  such  an  inquiry  would  form  a  proper  subject 
for  a  record.  That  record,  to  be  conclusive  upon  the  parties 
sought  to  be  bound,  should  show  that  due  preliminary  steps 
had  been  taken  to  make  them  parties  to  it.  The  safety  of 
the  various  funds,  passing  into  the  hands  of  a  treasurer,  as 
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well  as  the  interest  of  priVate  pereons,  would  seem  to  imper- 
atively  require  some  such  course  as  this.  Indeed  it  is,  we 
believe,  in  various  counties  of  the  State,  the  usage,  under  said 
statute,  and,  we  are  inclined  to  think,  the  safest  construction 
thereof. 

But,  we  will  proceed  to  examine  another  construction 
sought  to  be  placed  upon  these  statutes,  and  the  powers  and 
rights  of  the  county  boards;  and  in  the  event  this  construc- 
tion, contended  for,  shall  be  conceded,  it  nfiay  be  that  a  con* 
elusion  upon  the  point  above  indicated,  may  not  be  necessary. 

It  is  insisted  that  the  board  of  county  commissioners 
adopted  the  acts,  and  consequently  the  representation  of 
JSatzner,  in  procuring  signatures  to  said  bond,  as  their  acts, 
&c.;  that  they  had  the  power,  in  that  respect,  to  constitute 
him  their  agent. 

Looking  to  the  fact  that,  the  bond  of  the  county  treasurer 
is  not  alone  to  secure  the  separate  interests  of  the  State,  the 
obligee  named,  by  law  therein,  but  also  to  secure  other  in* 
terests,  over  which  said  board  have  almost  exclusive  control; 
we  are  inclined  to  the  opinion  that,  as  to  questions  connected 
with  the  execution  and  approval  of  said  bond  they  have  some 
primary  powers  and  rights;  such  as  the  right  to  appoint  a 
person,  for  instance  their  clerk,  the  auditor,  to  see  to  the  due 
execution  of  the  bond,  that  it  is  properly  framed,  &c.,  before 
presentation.  If  this  is  so,  we  see  no  valid  reason  why  they 
might  not  make  the  principal  obligor  in  the  bond  their  agent 
for  such  purpose.  If  they  could  do  so  before  he  acted,  why 
could  they  not  adopt  his  acts  afterwards?  For  instance,  did 
they  not  adopt  the  result  of  his  acts  in  this  case  ?  That  is, 
they  accepted  tbe  bond  to  which  he  had  procured  signatures, 
without  inquiry  as  to  the  genuineness  of  the  signatures  or 
the  means  that  had  been  resorted  to  to  procure  the  same. 
Upon  what  theory  did  they  act,  upon  what  principle  did  they 
proceed  in  so  accepting  said  bond?    Certainly,  so  far  as  the 
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obligors  were  ooDcemed,  upon  the  theory  that  the  principal 
represented  them  in  the  presentation  of  the  said  bond.  And 
we  must  afisume  either  that  they  were  entirely  derelict  in 
their  duty  as  to  the  proper  inquiry  in  reference  to  the  ezecn* 
tion  of  said  bond,  or  that  they  accepted  it  upon  the  faith  of 
the  fair  dealing  of  Batzner  in  procuring  its  execution.  If 
they  relied  upon  his  acts,  they,  that  far,  adopted  them  as  a 
substitute  for  the  inquiry  they  should  have  made,  and,  in 
adopting  the  result  of  his  acts,  they  can  not  get  rid  of  the 
means  he  used  to  procure  such  results.  Judah  v.  Hie  Vin- 
cennes  University^  16  Ind.  70. 

This  brings  us  to  a  proper  point  to  inquire  as  to  the  effect 
of  the  promises,  pledges  and  representations  which  Batznet 
made.  Perhaps  it  is  true  that,  under  the  circumstances  of 
this  case,  Batzner j  in  making  said  representations  and  prom* 
ises,  acted  without  authority  from  the  county  board,  and  that 
in  presenting  said  bond  he  was  acting  for  himself  and  those 
who  signed  it.  It  might  be  a  very  serious  question  whether, 
in  presenting  it  before  the  fulfillment  of  the  conditions  or 
redemption  of  pledges  upon  which  signatures  were  procured, 
Batzner  merely  exercised  his  authority  as  the  agent  of  his  co- 
obligors  ;  if  the  board  could  have  accepted  it  without  adopt- 
ing his  acts. 

Judge  Redfiddy  in  the  American  Law  Register,  in  a  note  to 
the  case  of  LuJby  v.  The  Peopley  says : 

<^  The  law  seems  to  be  well  settled  that  a  bond  or  other  in* 
strument,  not  negotiable,  when  one  or  more  of  the  sureties 
sign  with  the  assurance  that  the  paper  is  not  to  be  delivered, 
as  a  binding  contract,  until  all  whose  names  appear  in  the 
body  of  the  instrument  have  become  parties  to  it,  will  not  be 
binding  unless  this  condition  is  complied  with.''  April  No., 
1868,  p.  846  and  note. 

What  would  have  been  the  practical  result  if  they  had  not 
relied  upon  his  good  faith  in  procuring  and  presenting  siud 
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bond?  They  would  have,  in  the  regular  discharge  of  their 
dxxtyy  instituted  an  inquiry  into  the  question  of  the  execution 
of  the  bond,  as  well  as  that  which  they  did  inquire  of; 
namely,  its  sufficiency. 

This  inquiry,  we  must  believe,  would  have  developed  the 
facts  that  are  now  set  up  in  defence  and  defeated  the  accept- 
ance of  the  bond,  if  they  are  now  sufficient  to  discharge  tha 
liability  of  said  obligors. 

That  they  are  sufficient  as  to  all  who  signed,  with  the  un- 
derstanding, or  upon  the  condition,  that  the  bond  was  not  to 
be  presented,  consequently  not  to  become  operative,  until 
certain  other  persons  signed  it,  or  until  a  certain  number  and 
quality  of  men  signed  it,  is  well  established  by  the  following 
authorities  and  cases.  The  United  States  v.  Skeffler^  11  Peters, 
86;  Pawling  v.  The  United  States^  4  Cranch,  219;  FeHig  y. 
Buehu,  8  Barr.  Penn.,  308;  Sharp  v.  The  UniUd  States,  4 
Watts,  22;  LoveU  v.  Bowne,  8  Wend.,  880;  Ftetchery.  Austin^ 
11  Vermont,  448;  Bibb  v.  Beedj  3  Alabama,  88;  2  Mumford, 
83;  7  Pick,  91;  2  Leigh,  157;  1  Barn.  &  Cress.,  682;  4  Johns. 
£.,  280;  Johnson  v.  Baker,  4  Bam.  &  Aid.,  440;  2  Harrington, 
896;  7  Ohio,  854;  Duncan  v.  The  United  States,  7  Peters,  485. 

In  2  Greenleaf 's  Ev.,  sec.  297,  it  is  said  that:  '^The  delivery 
of  a  deed  is  complete,  when  the  grantor  or  obligor  has  parted 
with  his  dominion  over  it,  with  intent  that  it  shall  pass  to  the 
grantee  or  obligee,  provided  the  latter  assents  to  it,  either  by 
himself  or  his  agent."  To  which,  is  a  note,  citing  a  great 
many  cases.  See,  also,  34  H.  Hamp.,  474,  and  authorities  cited, 
and  13  Ohio  State  Bep.;  2  Black.  Com.,  307;  4  Kent,  254;  18 
Pick.,  75;.  1  Johns,  cases,  114;  2  John.  B.,  274;  id.  230. 

In  the  case  in  11  Peters,  the  suit  was  upon  a  bond  given  by 
one  Curtis,  as  principal,  and  Leffler  and  others  as  his  sureties 
for  the  performance  of  his  duties  as  collector  of  taxes,  fto. 
Judgment  had  been  taken  against  said  Curtis.  Part  of  said 
sureties  pleaded  non  est  factum.    To  support  the  issue  made 
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a8  to  the  execatioD  of  the  hond,  the  deposition  of  CurtiSy  the 
principal,  was  offered  in  evidence  by  the  sarety,  was  objected 
to,  but  admitted,  and  the  judgment  was  in  favor  of  such  surety, 
and  affirmed  in  the  Supreme  Court  of  the  United  States.    In 
the  reports,  the  statement  of  the  fiacts  of  the  case  shows  what 
was  contained  in  the  deposition,  but  does  not  show  whether 
there  was  any  other  evidence  upon  that  point.    The  Supreme 
Court  decided  that,  the  evidence  was  properly  admitted,  and, 
we  think,  that  from  the  opinion  it  may  be  iuferred  that  said 
evidence  was  material  in  the  case,  perhaps  decisive  thereof; 
and  was  as  follows :    ''  The  deposition  stated  that  JactA  Leffler 
and  Reuben  Foreman^  executed  the  bond  under  the  impres- 
sion, and  on  the  condition  that  the  deponent  could  procure 
the  signatures  of  other  persons  to  the  oame,  and  they  were 
not  so  procured."    It  appears  to  us,  from  the  whole  opinion, 
that  the  judgment  would  not  have  been  affirmed  if  the  facts 
stated  by-the  witness  had  been  thought  insufficient  to  dis- 
charge the  sureties. 
The  case  in  4  Cranch,  was  also  on  the  bond  of  a  collector. 
,,  The  .plea  by  the  sureties  was  that  the  bond  was  signed  by 
'   ^.  them  and  delivered  to  the  principal  obligor  as  an  escrow  to 
^"     be  b}^  him  aafely  kept,  upon  condition  that  if  other  persons 
'<:/         l^med  i^.  ^e  face  of  the  bond  should  execute  it,  then  it 
v^  V  shoul^^be  /(elivered  as  their  deed,  &c.    Issue  being  joined, 
H^h  wai^a  demurrer  to  the  evidence,  and  the  Supreme  Court 
\     Of  tj^^ttfnited  States  say  that  the  judgment  on  the  demurrer 
trtight  to  have  been  for  the  defendants.    That  evidence  showed 
that  the  first  surety  who  signed  did  so  on  the  condition  that 
certain  other  persons  named  should  also  sign;  that  when  the 
next  three  persons  signed,  one  of  them  inserted,  in  the  body 
of  the  bond,  the  names  of  the  persons  whom  the  principal 
and  said  surety  stated  were  to  sign ;  and,  calling  upon  the 
witnesses  to  take  notice  that  others  were  to  sign,  said,  ^^we 
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acknowledge  this  instrument  of  writing,  but  others  are  to 
sign/'    Those  others  did  not  sign. 

In  the  case  in  8  Barr.,  the  sureties  on  the  bond  of  a  sheriff 
brought  suit  on  a  bond,  which  they  alleged  was  executed  by 
certain  persons  to  indemnify  them  as  such  sureties.  The  de- 
fence was  that,  the  bond  was  never  delivered  because  all  the 
persons  that  were  to  sign  it  had  not  done  so.  The  evidence 
was  very  clear  that,  it  was  not  so  signed  nor  was  it  delivered; 
more  so,  perhaps,  than  in  this  case.  We  refer  to  the  ease  for 
the  purpose  of  alluding  to  the  language  of  the  Court,  as  fol- 
lows: '^  It  would  certainly  make  a  great  difference  to  the 
defendant  whether  he  was  bound  in  company  with  eleven 
others  in  this  bond  of  indemnity,  or  with  a  less  number.  * 
*  *  If  the  defendant  in  executing  the  bond,  expi^essly  stip- 
ulated that  it  should  not  be  delivered  up  until  twelve  names 
were  obtained,  and  the  plaintiff's  agent  so  provided;  the  bond 
was  in  his  hands  but  in  the  nature  of  an  escrow,  and  if  the 
condition  was  not  performed,  it  was  never  legally  delivered 
and  so  was  never  the  defendant's  deed." 

The  point  in  the  case  in  8  Wendell,  like  that  in  11  Peters, 
was  upon  the  admission  of  the  evidence  of  the  co-obligor  in 
reference  to  the  delivery  of  the  bond,  but,  like  that,  the  rea- 
soning, it  must  appear  to  us,  in  the  case  supports  the  view 
we  have  taken  of  the  case  at  bar.  The  Court  say  that:  "If 
a  bond  be  signed,  and  put  into  the  hands  of  the  obligee  or  a 
third  person,  on  the  condition  that  it  shall  become  obligatory 
upon  the  performance  of  some  act  by  the  obligee,  or  any 
other  person,  the  paper  signed  does  not  become  the  bond  of 
the  party  signing  the  same  until  the  condition  precedent  be 
performed.    Until  then  there  is  no  contract." 

In  the  case  in  11  Vermont,  one  Fletcher^  being  sheriff,  had 
appointed  one  Parkhurst  his  deputy,  who  presented  him  with 
a  bond  to  secure  the  performance,  &c.,  in  the  body  of  which 
the  names  of  seven  persons  appeared  as  sureties;  but  two 
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had  signed.  Non  est  factum  pleaded  by  those  two.  Proof 
admitted  that  when  the  bond  was  signed  by  said  two  persons 
they  delivered  the  same  to  said  Parkhurst  and  directed  him 
not  to  deliver  it  to  the  plaintiff  until  it  was  also  executed  by 
all  the  other  persons,  &c.,  and  that  it  was  not  so  executed 
until  after  default ;  but  there  was  no  evidence  that  said  FUtcher 
was  informed  of  the  facts,  Ac.  There  was  a  verdict  and  judg- 
ment for  the  defendants,  in  which  the  Supreme  Court,  in 
affirming  the  same,  say:  '^As  to  the  two  who  first  signed,  it 
is  evident  that  the  bond  was  never  delivered  with  their  con* 
sent.  They  might  require  such  terms  and  conditions  to  be 
complied  with  as  they  thought  proper  before  the  deed  should 
take  effect  as  their  deed."  *  *  *  *  « The  conclusion  is 
that  they  never  agreed  to  become  sureties  for  the  acts  of  the 
principal  unless  others  should  become  jointly  sureties  with 
them." 

The  case  cited  from  3  Alabama,  was  a  suit  on  an  adminis- 
trators bond,  in  which  the  sureties  pleaded  a  special  non  est 
faetuniy  and  that  the  bond  had  been  by  them  delivered  to  the 
principal,  but  was  not  to  be  delivered  to  the  obligee  only  on 
the  condition  that  the  same  should  be  executed  by,  Ac.,  as 
co-sureties,  and  on  that  condition  said  principal  was  to  deliver 
the  same  to  the  said  obligee  as  the  deed  of  said  sureties;  that 
said  other  persons  did  not  sign,  Ac,  but  said  deed  was,  by  the 
principal,  delivered,  &c.  On  the  trial  the  defendants  had 
judgment,  in  which  the  Supreme  Court,  in  giving  judgment 
of  c^rmance,  say : 

^^The  defendants  were  the  sureties  of  one  Whitman^  as  ad- 
ministrator, and  delivered  the  bond  to  him  on  the  condition, 
that  if  another  person  signed  it  as  co-^surety,  it  was  then  to 
become  their  deed.  It  is  urged  that  the  conditional  delivery 
could  not  be  to  the  principal  obligor,  but  to  operate  as  a  con- 
ditional delivery  it  must  have  been  made  to  a  stranger."  * 
*    *    **  Delivery  must  be  by  the  obligor  himself,  or  by  some 
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one  aatborized  to  act  for  him.  In  this  caee,  the  efScacy  of 
the  delivery  of  the  bond  anconditionally  by  Whitman  mast 
depend  on  his  authority  to  do  the  act,  and  it  would  seem  im- 
possible to  hold  that  an  authority  to  another  to  deliver  a  bond, 
only  upon  the  performance  of  a  condition,  was  an  authority 
to  deliver  absolutely ; "  and  again :  <'  We  are  satisfied  that  on 
principle  there  can  be  no  difference  between  a  conditional  de- 
livery to  a  stranger,  or  to  a  co-obligor ;  that  in  either  case  the 
deed  can  not  be  operative  until  the  condition  is  performed, 
and  such  is  clearly  the  weight  of  the  authority  at  the  present 
time.  It  was  also  urged,  on  the  ground  of  public  policy,  how- 
ever the  law  might  be  in  other  cases,  that,  in  cases  like  the 
present,  where  infants  and  creditors  were  concerned,  and  the 
due  execution  of  the  bond  entrusted  to  a  public  officer,  no 
conditional  delivery  could  be  made.  We  can  see  no  reason 
for  such  a  distinction.  The  judge  of  the  County  Court  is, 
by  law,  appointed  to  take  the  bond,  and  it  is  his  duty  not 
only  to  be  satisfied  that  the  sureties  are  able  to  respond  in 
damages  if  called  on,  but  also  to  know  that  it  has  been  executed 
by  them,** 

In  the  case  cited  from  7  Peters,  the  suit  was  upon  an  official 
bond,  in  the  body  of  which  was  the  name  of  the  principal 
obligor  and  three  sureties — ^but  executed  by  two  only.  The 
defence  was  that  those  who  signed  did  so  with  the  stipulation 
and  understanding  that  another  person  was  also  to  sign  it,  who 
bad  never  done  so.  The  Court  said  that :  "  It  is  a  principle 
of  the  common  law,  too  well  settled  to  be  controverted,  that 
where  an  instrument  is  delivered  as  an  escrow,  or  where  one 
surety  has  signed  it  on  condition  that  it  shall  be  signed  by 
another  before  its  delivery,  no  obligation  is  incurred  until  the 
condition  shall  happen.'^ 

We  have  also  before  us  a  copy  of  the  manuscript  opinion 
of  Judge  BettSf  of  the  southern  district  of  New  Yorky  in  a 
case  of  Law  ^  Conoon  v.  The  United  States^  delivered  July  2, 
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1860,  iu  a  proceeding  bj  them,  in  equity,  to  have  declared 
void  a  bond,  purporting  to  have  been  executed  by  them,  as 
sureties  of  one  Fowler^  deputy  post-master  at  New  York.    It 
appears  from  said  manuscript,  that  the  allegations  iu  the  bill, 
BO  far  as  they  are  in  point  in  this  case,  were  that  said  Law  ^ 
Conoon  executed  said  bond  in  the  sum  of  75,000  dollars,  and 
delivered  the  same  to  said  Fowler^  under  the  express  under- 
standing and  agreement,  that  before  said  bond  should  be 
complete,  or  delivered  to  the  government,  or  to  or  for  its  use, 
it  should  be  executed  also  by  one  Oliver  Charlick;  that  it  was 
not  so  executed  by  said  Charlick,  and  was,  without  their  con- 
sent, transmitted  by  said  Fowler  to  the  appropriate  depart- 
ment at  Washington;  that  upon  inspection  of  the  original 
bond,  it  appeared  that  on  the  day  of  the  date  of  said  bond, 
one  Henry  Hilton  signed  it  as  a  subscribing  witness,  and,  in 
his  capacity  of  Judge  of  the  New  York  Common  Pleas  and 
ex-officio  justice  of  the  peace,  administered  an  oath  to  each 
of  said  sureties,  which  was  indorsed  in  print  upon  the  back 
of  said  bond,  and  subscribed  by  each  of  them,  in  which  they 
each  depose  and  say:  ^'he  has  executed  the  within  bond,  that 
his  place  of  residence  is,"  &c.,  &c.     It  was  urged  that  this 
amounted  to  an  acknowledgement,  &c.,  of  said  bond.    The 
Judge  says:    "I  think  no  higher  legal  effect  is  acquired  for 
the  bond  by  that  method  of  verifying  its  execution  than  sat- 
isfactory oral  evidence  of  the  signature  of  the  parties  would 
be.    *  *  *    Nor  does  it  in  any  way  preclude  the  proof  that  it 
was  executed  conditionally."    He  further  says  that  "a  vital 
constituent  to  a  bond  is  the  delivery  of  it  from  the  obligor  to 
the  use  of  the  obligee.    It  remains  inchoate  and  inoperative 
until  that  act  is  completed.    *  *  *  *    a.  sealed  obligation 
never  takes  existence  as  a  deed  or  specialty  until  a  delivery 
be  made  of  it  by  the  obligor,  or  the  terms  upon  which  its  ab- 
solute delivery  may  be  suspended  have  been  fulfilled.    These 
may  be  regarded  as  elementary  principles  of  the  common 
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law,  determining  the  requisites  of  deeds  or  sealed  obligations, 
although  in  books  of  evidence  the  rules  may  be  found  subject 
to  diversities  of  application.  1  Qreenl.  Ev.  §  568,  note ;  8 
Cow.  &  H.  notes  to  Phil.  Ev.  pp.  1276, 1281, 1286, 1453.  Yet 
I  apprehend  none  of  them  depart  from  the  main  doctrine  of 
the  common  law,  and  all  concur  in  requiring  clear  proof  that 
the  grantor  or  obligor  has  absolutely  parted  with  the  posses- 
sion of  the  deed  to  the  uses  for  which  it  was  executed.  The 
cases  referred  to  show  that  a  broad  freedom  of  inquiry  is  in- 
volved in  the  consideration  of  the  ingredients  which  consti- 
tute a  complete  delivery,  amongst  which  a  leading,  if  not  the 
controlling  one,  is  to  ascertain  and  determine  both  the  acts 
and  motives  of  the  parties  engaged  in  the  transaction,  (Jack^ 
son  V.  Dunlapf  1  Johns  Cases,  114;  13  Pick.  69,  75,)  and  when 
the  intention  to  deliver  is  not  made  out,  the  execution  of  a 
deed  will  not  give  it  vitality  and  operation." 

As  to  those  who  signed  without  any  false  representations, 
promises  or  pledges  having  been  made  to  them,  we  are  clearly 
of  the  opinion  that  the  bond  is  of  no  binding  force.  Each 
man  had  a  right  to  rely  upon  the  fact  which  appeared  before 
him  on  the  bond,  namely,  that  he  was  entering  into  a  con- 
tract in  which  certain  other  men,  whose  names  were  there 
signed,  were  jointly  bound  with  him.  When  they  are  dis- 
charged, it  increases  his  liability,  and  in  fact  it  is  no  longer 
his  contract,  and  the  contract  which  he  supposed  he  was 
making. 

In  the  case  at  bar,  the  man  whose  name  first  appears  as 
surety  would  be  discharged  under  the  ruling  as  to  the  non- 
performance of  promises,  &c.,  and  consequently  each  one  that 
followed  would  be  released.  This  must  be  the  case,  unless  it 
was  the  special  duty  of  each  person  who  signed  it  to  inquire 
and  know  for  himself  the  terms  and  conditions,  if  any,  upon 
which  each  preceding  name  was  placed  to  the  instrument. 
Whatever  may  be  the  rule  upon  this  point,  as  between  co- 
VoL.  XXII.— 27. 
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obligors,  who  sign  a  bond  not  negotiable,  without  the  pro- 
curement of  the  obligee,  it  cannot  be  otherwise  than  as  above 
indicated,  where  the  signatures  are  procured  by  one  who  is 
acting  as  the  agent  of  the  obligee,  or  whose  acts  are  after- 
wards adopted  in  that  behalf,  by  said  obligee.  2  Mumford, 
83;  2  Bin.  Rep.  195;  8  Randolph,  316;  3  Leigh's  Rep.  590; 
Barrington  v.  The  Bank  o£  WashingtQn,  14  Sergt.  &  Rawle, 
405;  2  Pick,  24;  17  Mass.  591.  ^ 

On  petition  for  rehearing. 

Perkins,  J. — This  was  a  suit  against  Michael  Batzner^  and 
some  twenty-five  other  persons  as  his  sureties,  on  Batzner^s 
official  bond* 

The  sureties  answered  non  est  factum.  Trial  by  the  Court. 
Judgment  for  plaintiff. 

The  plaintiff  contends  to  sustain  the  judgment: 

1.  That  the  sureties  executed  the  bond  sued  on. 

2.  That  if  they  did  not,  they  are  estopped  by  the  facts  in 
the  case,  to  deny  its  execution.  The  bond  is  not  commercial 
paper. 

It  is  not  clear  that  the  plaintiff'  could  give  evidence  of  the 
estoppel,  it  not  having  been  replied;  but  we  shall  waive  this 
point.  The  point  as  to  the  technical  execution  of  the  bill  of 
exceptions  was  not  made  on  the  original  hearing,  either  by 
Court  or  counsel,  and  will  not  be  noticed  now. 

The  bond  was  not  executed  by  all  the  defendants.  As  to 
one,  it  was  a  simple  forgery;  and  as  to  others,  against  whom 
judgment  was  rendered,  though  the  bond  was  signed  by  them, 
it  was  never  delivered.  It  was  not  delivered  by  them  to  the 
obligee,  nor,  absolutely,  to  any  one  else  for  the  obligee,  but^ 
conditionally,  to  the  principal  in  the  bond,  to  be  delivered  to 
the  obligee,  only  in  the  event  of  its  beiug  first  signed  by  cer- 
tain other  persons.  It  was  delivered  as  an  escrow,  if  it  could 
be  thus  delivered  to  a  co-obligor.     See  Berry  v.  Anderson^  at 
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this  term.  As  to  some  of  the  defendants,  it  must  be  admitted, 
DO  condition  was  imposed  as  to  delivery,  and  as  to  some  ^f 
them,  the  condition  was  not  expressed  with  sufficient  cer- 
tainty to  clothe  it  with  the  character  of  a  contract.  The 
question  which  we  propose  briefly  to  discuss  is,  were  those  de- 
fendants who  signed  the  bond  and  delivered  it  conditionally 
to  the  principal  in  it,  estopped  to  dispute  its  validity  as  to 
themselves,  it  having  been  delivered  by  the  principal  to  the 
obligee,  in  breach  of  the  condition  7 

It  seems  to  be  settled  that  an  estoppel  does  not  exist  in 
such  cases,  at  all  events,  where  there  are  circumstances,  in 
the  given  case,  calculated  to  put  the  obligee  on  inquiry,  or 
that  may  operate  as  notice  of  the  imperfect  condition  of  the 
instrument;  for,  in  such  case,  the  obligee  does  not  stand  as 
an  innocent  party;  his  own  negligence  is  the  proximate  cause 
of  the  injury  he  sustains.  Pussumsic  Bank  v.  Gof^  et  al.^  81 
Vermont,  315;  Swann  v.  The  North  British  Australian  Com* 
panyy  in  the  Exchequer  Chanibery  May,  1863;  10  Jurist,  (N".  S.) 
p.  102;  The  York  County  Ins,  Co.  v.  ^Broofa,  and  note,  Am. 
L.  Reg.  vol.  12,  p.  899;  Berry  v.  Anderson,  at  this  term.  The 
estoppel  will  prevail,  if  at  all,  only  as  to  an  innocent  party-«> 
a  party  ordinarily  diligent. 

The  inquiry  arises,  then,  was  there  negligence  in  this  case, 
on  the  part  of  the  obligee,  or  those  acting  for  the  obligee, 
in  accepting  the  bond?  Our  code  provides  that,  a  person 
elected  county  treasurer,  ^^ shall,  before  entering  upon  the 
duties  of  his  office,  execute  his  official  bond,  with  at  least 
four  freehold  sureties,  in  a  penalty  of  not  less  than  double 
the  amount  of  money  which  may  come  into  his  hands  at  any 
time  during  his  term,  by  virtue  of  his  office,  to  the  accept- 
ance of  the  county  commissioners."    1  G.  &  H.,  p.  640. 

The  code  further  provides,  in  an  act  on  p.  160, 1  G.  &  H., 
that  if  it  is  discovered,  after  an  officer  enters  upon  his  duties, 
that  his  bond  is  insufficient;  or  if  it  shall  become  so  by  reason 
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of  the  removal,  Ac;  of  any  of  his  sureties,  the  principal  may 
be  summoned  before  the  Judge  of  Common  Pleas  to  improve 
the  old  or  execute  a  new  bond. 

The  14th  section  of  this  act,  p.  165,  reads  thus : 

"Any  officer  required  to  execute  a  bond,  as  provided  herein, 
in  consequence  of  the  insufficiency  of  the  sureties,  may  pro- 
cure other  sureties,  to  sign  the  old  bondy  at  the  time  set  for 
hearing  such  petition,  and  if  such  judge  shall  deem  such  new 
sureties  sufficient,  no  new  bond  shall  be  required,  but  such 
old  bond,  with  the  names  of  the  new  sureties  subscribed 
thereto,  shall  be  directed  to  be  filed  with  the  proper  keeper 
of  such  bond;  and  such  new  sureties,  shall  be  liable  for  all 
the  official  acts  of  such  officer,  from  the  original  date  of  the 
execution  of  such  bond ;  and  such  bond  thus  signed  by  such 
additional  sureties,  shall  be  valid  against  the  principal,  the 
original  and  new  sureties,  and  all  such  sureties  shall  be  jointly 
and  severally  liable,  for  the  official  acts  of  such  principal, 
from  the  date  of  the  original  execution  of  such  bond." 

These  sections  are  public  law,  and  those  signing  the  bond 
m  the  case  at  bar,  may  be  taken  to  have  acted  with  a  view 
to  them. 

Now,  what  do  these  sections  import?  Certainly  that  there 
is  to  be  a  sort  of  judicial  investigation  and  approval  of  official 
bonds.  Take  the  first  section  quoted.  It  is  made  the  legal 
duty  of  the  commissioners — 

1.  To  fix  the  penalty  of  the  bond,  for  it  must  be  not  less 
tnan  double  the  amount  of  money,  &c.  The  commissioners, 
then,  must  ascertain  the  probable  amount  of  money,  &c.,  and 
must  then  fix  the  penalty. 

2.  They  must  ascertain  that  there  are  not  less  than  four 
freeholders  among  the  sureties  on  the  bond,  and  to  do  this, 
they  should  properly  examine  the  persons  themselves,  because 
property  is  constantly  changing  hands. 
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8.  They  must  determine  that  the  bond  has  been  executed 
by  those  whose  names  appear  to  it. 

4.  They  must  decide  as  to  the  amount  of  property  repre- 
sented by  the  bond  to  satisfy  themselves  of  its  sufSciency, 
AH  these  facts  the  public  interest,  as  well  as  the  law,  requires 
that  the  commissioners  should  be  satisfied  about.  Now,  the 
passing  upon  these  points  necessarily  involves  a  full  investi- 
gation of  the  facts  connected  with  the  execution  of  the  bond. 
Such  an  examination,  the  commissioners  will  be  negligent  if 
they  do  not  make.  Such  an  examination,  those  signing  the 
bond  in  the  case  at  bar,  had  a  right  to  expect  would  be  made, 
and  the  commissioners  must  be  chargeable  with  knowledge 
of  the  fact.  And  public  policy,  as  well  as  justice  to  all  par- 
ties, requires  that  the  decisions  of  Courts  should  be  such  as 
will  tend  to  induce  commissioners  to  discharge  this  statutory 
duty.  It  may  occasion  loss  in  a  few  instances  of  existing 
bonds,  on  making  the  first  decision,  but  the  loss  will  be  the 
fault  of  the  commissioners  not  of  the  law  or  Courts,  and 
future  losses  will  be  prevented. 

It  would  seem  that  the  natural  way  of  complying  with  the 
statute  quoted,  by  commissioners,  in  approving  bonds,  would 
be  to  first  fix  the  amount  of  the  penalty ;  then  approve,  on 
investigation,  a  number  of  persons  as  sureties;  then  let  the 
bond  be  drawn  up  in  that  penalty  with  the  approved  names 
inserted  in  the  body  of  the  bond,  &c.;  and,  afterwards,  when 
the  bond  should  be  presented,  satisfy  themselves  of  the  gen- 
uineness of  signatures,  &c.  This  is  the  mode  in  which  Courts 
approve  administration-bonds,  appeal-bonds,  &c.  There  are 
then  fixed  rules  of  law  to  determine  the  binding  obligation 
of  the  instruments.  In  this  case,  no  such  course  was  taken. 
The  principal  got  up  a  bond  according  to  his  notion,  not 
upon  the  approval  of  the  commissioners,  and  went  about 
soliciting  names  to  it,  not  of  those  whom  the  commissioners 
had  accepted,  not  freeholders  or  non-freeholders,  and  with 
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nothing  to  guide  the  signers  as  to  what  would  be  the  ulti- 
mate penalty,  or  who,  or  how  many  would  be  co-obligors. 
In  such  a  state  of  facts  what  could  signers  do  but  make  their 
own  terms  and  conditions,  knowing  that,  by  law,  all  must  be 
investigated,  and  might  be  changed  on  a  hearing  before 
the  commissioners  f  That  hearing  and  investigation  it  was 
the  duty  of  the  commissioners  to  institute,  as  they  were 
bound  to  know.  It  was  not  instituted  then,  and,  hence,  may 
be  now  as  to  execution  by  each  surety,  and  the  consequence 
is,  the  county  may  suffer*  The  case  of  Bibb  v.  Beid  ^  Hoyty 
8  Ala.  p.  88,  is  directly  in  point,  and,  after  much  reflection, 
we  are  prepared  to  say,  is,  in  our  judgment,  good  law.  We 
do  not  say  that  the  same  rule  that  applies  to  bonds  taken 
pursuant  to  a  statute,  would  apply  in  private  transactions. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

X.  Barbour  J  J.  JD.  Howlandy  and  JSanna  Jf  Quick^  for  the 
appellants. 

Geo.  Holland  and  C*  C*  Binkley^  for  the  appellees. 


Gibson  v.  Greek. 

Award  of  Execution — ^Practice — Personal  Judgment. — Under 
section  406,  2  G.  &  H.  230,  the  Court  may  award  execution  upon 
an  existing  judgment  upon  constructive  service  of  notice  against 
the  defendant,  but  can  not  render  any  personal  judgment  against 
them  upon  such  notice. 

Practice  in  Supreme  Court. — ^Where  a  personal  judgment  is  ren- 
dered upon  default  or  constructiye  notice,  and  no  steps  are  taken 
below  to  vacate  it  before  an  appeal  to  this  Court,  the  appeal  will  be 
dismissed. 
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APPEAL  from  the  Knox  Circuit  Court. 

Pbrkins,  J. — On  the  29th  day  of  October^  1841,  John  Mc^ 
Clurey  obtained  judgment  in  the  Knox  Circuit  Court,  against 
George  JR.  Gibson  and  Samuel  JSmison^  for  the  sum  of  312  dol* 
lars  and  50  cents.  On  the  29th  of  October,  1841,  John  Mc* 
dure  assigned  that  judgment,  on  the  order  book  of  the 
Court,  to  Robert  G.  McClure  and  James  Johnson,  who,  after- 
wards, viz:  on  the  16th  of  February,  1648,  assigned,  in  like 
manner,  said  judgment  to  WiUiam  Green,  the  plaintiff  below. 
Afterwards,  Samuel  Emison  departed  this  life,  and'  George  R. 
Gibson  departed  this  State  and  became  a  resident  of  Illinoia. 
No  execution  had  been  issued  on  the  judgment;  and  on  the 
22d  of  August,  1861,  WUliam  Green,  the  assignee  of  the  judg- 
ment, as  above  stated,  filed  his  complaint  in  the  Knox  Circuit 
Court,  praying  an  award  of  execution  thereon.  Construc- 
tive notice  was  given  of  the  pendency  of  the  suit. 

On  the  21st  day  of  February,  1862,  a  default  was  taken 
against  the  defendant;  a  finding  made  by  the  Court  that  the 
judgment  was  unpaid ;  a  judgment  rendered  that  the  plain- 
tiff recover  the  amount  due  of  the  defendant;  and  that  exe* 
cution  issue,  &c. 

The  defendant  appealed  to  this  Court;  and  claims  that 
judgment  could  not  be  r^dered  against  him  upon  construc- 
tion notice. 

The  proceeding  in  the  case  was  instituted  under  sec.  406^ 
2  G.  &  H.  p.  230,  which  reads  thus : 

"After  the  lapse  of  five  years  from  the  entry  of  judgment, 
an  execution  can  be  issued  only  on  leave  of  Court,  upon  mo- 
tion, after  ten  days'  personal  notice  to  the  adverse  party, 
unless  he  be  absent,  or  non-resident,  or  can  hot  be  found 
when  service  of  notice  may  be  made  by  publication,  as  in  an 
original  action;  or  in  such  other  manner  as  the  Court  shall 
direct;  such  leave  shall  not  be  given,  unless  it  be  established 
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by  the  oath  of  the  party,  or  other  satisfactory  proof,  that  the 
judgment,  or  some  part  thereof,  remains  unsatisfied  and  due." 

The  law  in  reference  to  judgments  is  a  little  peculiar,  and 
it  will  not  be  out  of  place  to  epitomize  it  here. 

A  judgment  of  a  competent  Court,  at  common  law,  deter- 
mines the  right  of  a  party,  in  a  suit  for  the  recovery  of  a 
money  judgment,  to  the  amount  of  money  specified  in  the 
judgment,  but  does  not  put  him  in  possession  of  it.  The 
judgment  merges  the  cause  of  action,  constitutes  a  contract 
record,  and  becomes  the  highest  evidence  of  legal  right. 
Chit,  on  Cont.  2.  It  is  an  umimpeachabk  cause  of  action  in 
a  suit  upon  it.  Id.  1  Blackf.,  2d  ed.,  237;  11  Petersdorft;  689; 
1  Chit.  PL,  p.  Ill;  and  the  English  statutes  of  limitation 
formerly,  at  all  events,  prescribed  no  time  within  which  an 
action  must  be  brought  upon  all  such  domestic  judgments. 
Arch.  PL,  24;  Ang.  on  Limitations,  1st  ed.,  168.  But  the 
Court  admitted  lapse  of  time  to  be  used  as  an  item  of  evi- 
dence, raising  a  presumption  of  the  fact  that  the  judgment 
had  been  paid;  when  an  action  of  debt  was  brought  upon  it; 
though  the  presumption  might  be  rebutted  by  proof.  Peters- 
dorff,  vol.  11,  p.  699.  The  length  of  time  upon  which  a  judg- 
ment should  be  presumed  when  so  sued  upon,  prima  faciCy  to 
be  paid,  because  fixed,  at  last,  at  twenty  years,  the  time  ap- 
plied in  case  of  specialties.  This  period  was  adopted  in  J/i- 
diana.  Barker  v.  AdamSy  4  Ind.  574;  Bogers  v.  Bishop,  et.ux., 
5  Blackf.  108. 

The  code  of  1852  has  gone  farther.  It  has  not  only  enacted, 
(vol.  2,  p.  78.  sec.  225;  2  G.  &H.  165,)  that,  "every  judgment 
and  decree  of  any  Court  of  record  of  the  United  States,  or  of 
this  or  any  other  State,  shall  be  deemed  satisfied  after  the 
"expiration  of  twenty  years."  But  it  has  also  declared,  in 
sec.  210, of  the  same  vol.,  (2  Q.  &  H.  159,)  that  actions  "upon 
contracts  in  writing,  judgments  of  a  Court  of  record,  and  for 
the  possession  of  real  estate,"  shall  be  brought  within  twenty 
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years  ^^  and  not  afterwards."  Courts  of  justice  of  the  peace 
are  Courts  of  record  in  this  State. 

Actions  of  debt,  however,  are  not  usually  resorted  to  upon 
judgments  while  the  defendants  remain  or  have  property  in 
the  State  where  they  are  rendered,  for  such  actions  do  not, 
of  themselves,  place  in  the  hands  of  plaintijSs  the  fruits  of  the 
original  judgment,  viz:  the  moneys  adjudged  in  them  to  be 
due.  Those  moneys,  when  not  voluntarily  paid,  are  obtained 
by  executions.  And,  notwithstanding  the  judgments,  when 
sued  on,  within  twenty  years,  prima  facie,  entitled  plaintiffs  to 
judgments  upon  them  without  any  proof  on  their  parts  of 
non-payment.  Still,  executions  could  not  be  issued  upon 
them  to  enforce  their  collecting,  after  a  year  and  a  day,  with- 
out leave  of  the  Court,  obtained  after  sdre  facias.  But  the 
writ  of  scire  facias  could  not  be  issued  in  all  cases,  without 
preliminary  steps.  "At  any  time  before  seven  years  from  the 
signing  of  the  judgment,  [says  Petersdorff,  vol.  14,  p.  382,]  it 
may  be  sued  out  as  a  matter  of  course;  after  seven  years,  and 
under  ten,  there  must  be  a  side  bar  rule;  and  after  ten  years, 
there  must  be  a  motion  in  Court,  supported  by  an  affidavit 
that  the  judgment  is  unsatisfied;  2  Salk.  598;  1.  B.  &  B.,  381, 
After  fifteen  years,  it  seems,  the  Court  will  grant  only  a  rule 
nisL  Imp.  B.  R.  540.  [In  these  cases,  the  Court  will  award 
an  execution  without  personal  notice  to  the  defendant.  It 
will  be  awarded  on  constructive  notice;  that  is,  at  common 
law,  upon  two  returns  of  nihil,  equivalent  to  two  returns 
that  no  service  can  be  had  upon  the  defendant.  PetersdorflT, 
supra,  388;  Walker  v.  Hood,  5  Blackf.  266;]  but  where  the 
judgment  was  of  twenty  years  standing,  the  Court  of  Com- 
mon Picas  have  required  that  the  defendant  should  be  actu* 
ally  summoned;  2  W.  Bl.  995, 1140;  "before  execution  should 
be  awarded." 

The  object  of  the  scire  facias  seems  to  have  been  to  obtain, 
not  a  new  judgment  for  the  debt,  but  execution  of  the  judg- 
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ment  already  existiDg.  How  far,  where  the  defendant  actn* 
ally  appeared,  or  was  actually  summoned  within  the  State, 
the  award  of  execution  might  operate,  under  our  code,  to 
take  the  case  out  of  the  statute  of  limitations,  is  a  question 
not  now  before  us. 

The  proceeding  provided  for  by  the  section  of  the  code  first 
above  copied,  seems  to  be  a  substitute  for  the  common  law 
writ  of  scire  facias.  Its  object  is  to  obtain  execution  upon  an 
existing  judgment;  and  if,  in  any  case,  a  new  personal  judg- 
ment could  bo  rendered  against  the  defendant,  it  could  not  in 
this,  because  there  was  in  it  only  constructive  notice.  Beard 
et  al  V.  Beardy  21  Ind.,  p.  821. 

That  part  of  the  judgment  in  this  case,  personal  against 
the  defendant,  was  unwarranted,  but  it  was  rendered  upon 
default,  and  no  steps  were  taken  below  to  vacate  before  ap- 
peal to  the  Supreme  Court.  The  appeal  must  therefore  be 
dismissed  with  costs. 

On  petition  for  rehearing. 

Perkins,  J. — A  petition  for  rehearing  has  been  filed  on  the 
point  of  dismissing  the  appeal.  It  is  well  said  that  the  code 
gives  the  right  of  appeal  from  all  final  judgments,  except,  &c. 
But  this  Court  will  not  reverse  judgments  appealed  from, 
unless,  as  a  general  rule,  the  party  has  objected  to  errors 
below.    See  Ellis  v.  Miller^  9  Ind.,  210. 

If  the  Court  should,  as  it  might  in  such  case,  afiirm  the 
judgment,  it  would,  probably,  cut  the  party  off  from  further 
relief.  Hence,  as  a  favor  to  him,  the  appeal  is  dismissed,  and 
a  door  to  remedy  left  open. 

Per  Curiam. — ^The  petition  for  rehearing  is  overruled. 

Qookinsj  Thomas  and  RobertSj  for  the  appellant. 

Samuel  Judahj  for  the  appellee. 
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Crassen  v.  Swovbland. 

HoRTOAQE — What  Costitutes. — Where  A  borrows  of  ^  a  sum  of 
money,  and  gives  his  note  therefor,  and  at  the  same  time  executes 
a  deed  conveying  certain  real  estate  to  B,  reciting  in  the  deed  a  con- 
sideration just  equal  to  the  note,  and,  at  the  samo  time  B  executes 
a  bond  to  ji,  conditioned  that,  upon  the  payment  by  A  of  said  note, 
he  would  reconvey  said  real  estate  to  him,  the  facts,  taken  together, 
constitute  prima  facie  a  mortgage  of  the  real  estate  by  A  to  B, 

Practice — Amendment. — An  amendment  of  a  complaint  by  leave 
of  the  Court,  pending  a  trial,  if  the  amendment  added  nothing  to 
the  material  averments  of  the  complaint,  could  not  be  a  fatal  error, 
nor,  in  such  case,  could  the  failure  to  re-swear  the  jury  after  snoli 
amendment. 

Practice — Judgment  itpon  Answers  of  Jury  to  Interrogato- 
ries.— ^Where  specific  interrogatories  are  propounded  to  a  jury  to 
be  answered  by  them  unconditionally,  and  they  seem  to  be  so  framed 
aa  to  cover  what  appears  to  be  the  substance  of  the  whole  case,  and 
they  are  fully  answered  by  the  jury,  but  the  jury  make  no  general 
verdict,  the  Court  may  well  render  judgment  in  accordance  with 
such  answers,  because  the  course  of  the  parties  in  the  premises  would 
fairly  indicate  an  intention  or  consent  to  waive  a  general  verdict. 

Contract — ^Action — MoRTOAGE.-^Where  A  borrows  money  of  jB, 
and  executes  his  note  to  B,  and  by  deed  conveys  certain  land  to  him, 
and  takes  from  B  a  bond  to  re-convey  the  land  on  payment  of  the 
note,  such  transaction  amounts  prima  facie  to  a  mortgage,  and  if 
By  said  bond  not  being  recorded,  soils  and  conveys  said  land  to  Cf 
without  notice  of  the  nature  of  said  transaction,  for  a  sum  much 
larger  than  the  sum  borrowed,  A  will  be  entitled  to  recover  of  B 
the  difference  between  said  sums. 

Vendors  and  Purchasers — Notice. — Possession  of  real  estate  is 
only  constructive  notice  to  all  the  world  of  the  rights  of  the  party 
in  possession ;  but  it  is  held  that  the  continued  possession  by  the 
grantor  of  land  after  the  making  of  his  deed,  will  not  be  notice  of 
a  defeasance  held  by  him  which  is  not  recorded. 
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APPEAL  from  the  Blackford  Circuit  Court. 

WoRDEN,  J. — On  the  20th  of  March,  1858,  Benjamin  Swove- 
land borrowed  of  Elliott  Crassen  and  Equa  Crassen  the  sum 
of  about  183  dollars,  for  which  he  gave  them  his  promissory 
note  fur  the  sum  of  200  dollars,  payable  in  sixty  days.  At 
the  same  time  Swoveland  executed  to  the  Crassens  a  convey- 
ance in  fee  simple  for  eighty  acres  of  land ;  the  conveyance 
reciting  that  it  was  for  the  consideration  of  200  dollars.  At 
the  same  time  the  Crassens  executed  to  Swoveland  a  bond  in 
the  penalty  of  500  dollars,  conditioned  as  follows: 

"The  condition  of  the  above  obligation  is  such  that  where- 
as the  said  obligee  has  this  day  purchased  of  Elliott  Crassen 
and  Equa  Crassen  the  following  real  estate,  (here  the  land  is 
described  as  in  the  deed  from  Swoveland  to  the  Crassens,)  for 
the  sum  of  200  dollars,  on  the  following  terms,  to-wit:  one 
note  of  hand  to  be  paid  in  sixty  days  from  the  above  date. 
Now  if,  upon  full  payment  of  said  purchase  money,  without 
any  relief  from  valuation  or  appraisement  laws,  according  to 
the  tenor  and  effect  of  said  promissory  note,  we  shall  make 
and  deliver  a  good  and  sufficient  deed  of  conveyance  in  fee 
simple  for  said  real  estate,  then  the  above  obligation  to  cease 
and  be  void,  otherwise  to  be  in  full  force,"  &c. 

After  the  transaction  above  stated,  the  Crassens  sold  and 
conveyed  the  land  to  one  Mordecai  Whitney^  for  the  sum  of 
1,000  dollars. 

This  action  was  brought  by  Swoveland  to  recover  from  the 
Crassens  the  amount  thus  received  by  them  from  Whitney  for 
the  land,  less  the  amount  due  them  from  Swoveland  for  the 
borrowed  money. 

That  is  what  the  plaintiff  recovered,  and  we  think  the  com-« 
plaint,  although  objection  was  made  to  it  by  demurrer,  was 
sufficient  to  authorize  such  recovery.  Copies  of  the  deed  and 
bond  were  set  out.  Objection  is  made  that  the  amount  due 
from  Swoveland  to  the  Crassens,  for  the  borrowed  money,  was 
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not  brought  into  Court.  If  the  complaint  were  for  a  redemp- 
tion of  the  land  merely,  the  objection  might  require  examin- 
ation, but  as  that  was  so  framed  as  to  authorize  a  recovery  of 
the  money  from  the  Cr^assenSy  it  was  not  at  all  necessary  for 
that  purpose  that  Swoveland  should  bring  into  Court  what  he 
owed  them. 

Certain  evidence  was  objected  to  on  the  trial,  having  for  its 
object  to  show  that  the  transaction  was  a  mortgage,  as  that 
it  was  the  intention  of  the  plaintift*  that  it  should  operate 
only  as  a  mortgage. 

This  testimony  was  harmless,  if  not  legitimate.  The  trans- 
action, including  the  borrowing  of  the  money  by  Swovelandj 
the  giving  of  his  note,  the  execution  of  the  deed  by  him?  and 
the  execution  of  the  bond  by  the  Crassens  for  a  reconveyance 
upon  the  payment  of  the  money,  amounts,  in  law,  prima  faciCy 
to  but  a  mortgage.  1st  Washburn  on  Real  Prop.  494,  sec.  18; 
Watkins  v.  Gregory^  6  Blackf.  119.  Even  illegal  evidence 
that  a  thing  was  intended  to  be  what  it  really  is,  could  do  no 
one  any  harm. 

On  the  trial  the  Court  permitted  the  plaintiff  to  insert,  aa 
an  amendment  to  his  complaint,  an  allegation  to  the  effect 
that  the  deed  and  bond  were  designed  as  a  security  for  the 
payment  of  the  money  and  intended  to  operate  as  a  mort- 
gage. This  amendment  was  objected  to,  and  especially  that 
the  jury  were  not  re-sworn.  The  amendment  added  nothing 
to  what  already  appeared,  as  on  the  face  of  the  papers,  they 
amounted  to  only  a  mortgage,  hence  the  permission  so  to 
amend,  or  the  failure  to  re-swear  the  jury,  could  not  be  a  fatal 
error. 

The  evidence  is  not  before  us,  but  the  special  answ^ers  of 
the  jury  to  interrogatories,  we  here  set  out  at  large: 

"  1st.  Did  Swoveland  borrow  any  amount  of  money  from 
the  Crassensf 

Ans.  He  did. 
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2d.  If  Swoveland  borrowed  money  from  the  Orassens^  how 
much  did  he  so  borrow? 

Ads.  He  borrowed  188  dollars  and  some  cents. 

8d.  Did  Swoveland  execute  to  the  Crassens  a  note? 

Ans.  He  did. 

4th.  If  so,  how  much  was  the  note  for? 

Ans.  He  executed  a  note;  amount,  200  dollars. 

6th.  Did  the  Crassens  hold  Swoveland's  note  after  the  mak- 
ing and  delivery  of  the  deed  by  Swoveland  f 

Ans.  They  did. 

6tb«  Did  the  Crassens  hold  the  indebtedness  for  which  the 
deed  was  made  against  Swoveland  after  the  execution  of  ssdd 
dee(^and  bond? 

Ans.  They  did. 

7th.  Do  not  the  Crassens  yet  hold  the  note  against  Swove- 
land for  which  the  deed  in  controversy  was  made? 

Ans.  They  do. 

8th.  Was  the  deed  in  controversy  intended  as  a  security  for 
the  payment  of  the  money  received  from  the  Crassens^  or  was 
it  executed  for  the  purpose  of  operating  as  an  absolute  and 
unconditional,  or  a  conditional  conveyance? 

Ans.  The  deed  was  given  as  security  for  the  payment  of 
the  money  borrowed  from  the  Crassens, 

9th.  Were  the  deed  and  bond  named  in  the  complaint  exe* 
cuted  at  the  same  time  ? 

Ans.  The  bond  and  deed  were  made  at  the  same  time. 

10th.  What  was  the  difference  between  the  amount  of 
money  received  from  the  Crassens  and  the  note  given? 

Ans.  The  amount  was  17  dollars,  nearly. 

11th.  Was  there  more  than  6  per  cent,  interest  included  in 
the  note  given  by  Swoveland  to  the  Crassens  f 

Ans.  There  was  more  than  6  per  cent,  included. 

12th.  For  what  amount  did  defendants  sell  the  land  to 
Whitney  ? 
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Ana.  1,000  dollars." 

The  defendants  aek  that  the  following  interrogatories  be 
answered  by  the  jury: 

"  Ist,  If  any  amount  of  money  was  included  in  the  note 
of  200  dollars,  above  the  sum  actually  paid  to  Swoveland  by 
the  CrassenSj  was  it  for  interest,  or  was  it  for  the  trouble  and 
expense  of  the  Crassens  in  procuring  the  money  for  Swove- 
land? 

Ans.  The  amount  was  for  interest  and  expenses. 

2d.  Were  the  deed  and  bond  executed  to  operate  as  a  mort- 
gage, or  was  the  deed  to  operate  as  a  sale  and  conveyance  of 
the  laud  in  case  the  note  was  not  paid  at  the  end  of  sixty 
days  ? 

Ans.  To  operate  as  a  mortgage. 

Sd.  Did  Swoveland  tender  to  defendants,  or  either  of  them, 
the  amount  of  the  note,  or  any  other  amount,  on  the  day  the 
note  became  due?  (Ans.  No.)  Or  at  any  other  day,  if  so, 
when  ? 

Ans.  There  was  a  tender  made  before  suit  was  commenced. 

4th.  Has  any  sum  of  money  been  paid  into  Court  since  the 
commencement  of  the  action,  for  the  purpose  of  paying  the 
note? 

Ans.  There  was  no  money  paid  into  Court  since  the  action 
commenced. 

5th,  Have  the  Crassens^  after  the  noteibr  200  dollars  be- 
came due,  and  before  the  commencement  of  this  action,  for 
a  valuable  consideration,  conveyed  the  land  in  controversy  to 
Mordecai  Whitney^  and,  if  so,  had  Whitney^  either  before  or 
at  the  time  of  the  conveyance,  any  notice  that  Sicovdand 
had  any  claim  upon  the  land,  and,  if  so,  what  was  the  notice? 

Ans.  The  Crassens  sold  the  land  after  the  note  became  due, 
and  Whitney  had  no  notice  of  Swoveland  having  any  claim 
on  the  land  at  the  time  of  sale. 
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6th.  What  was  the  cash  value  of  the  land  at  the  time  of 
the  conveyance  to  the  Crassens  ? 

Ans.  650  dollars. 

7th.  In  whom  was  the  title  of  the  land  at  the  commence- 
ment of  this  action,  and  in  whom  is  it  still? 

Ans.  The  title  was  iu  Swovcland^  and  is  still. 

8th.  Who  has  paid  the  taxes  since  the  conveyance  to  the 
Crassens,  and  what  amount  has  been  paid? 

Ans.  The  Crassens  paid  the  taxes. 

9th.  W^ho  has  possession  of  the  land,  and  rents  and  profits? 

Ans.  Swoveland, 

10th.  Ilave  the  Crassens  been  guilty  of  any  fraud  iu  pro- 
curing the  deed,  bond  and  note,  and  were  the  papers  executed 
by  the  parties  in  any  thing  different  from  what  they  were 
intended  at  the  time? 

Ans.  No. 

11th.  Who  was  in  possession  of  the  land  at  the  time  Whit" 
ney  bought  it. 

Ans.  Swoveland. 

12th.  What  amount  of  money  was  tendered  the  defendants 
by  the  plaintiff,  and  when  made? 

Ans.  200  dollars;  before  suit  was  commenced." 

There  was  no  general  verdict,  and  the  question  arises, 
whether  the  answers  of  the  jury  to  the  foregoing  interroga- 
tories are  sufficient  to  sustain  the  judgment  of  the  Court? 
The  mere  fact  that  there  was  no  general  verdict,  we  think, 
unimportant,  inasmuch  as  the  parties  seem,  by  the  course 
which  they  pursued,  to  have  waived  it.  The  parties  did  not 
ask  to  have  their  special  questions  answered  in  the  event  only 
of  there  being  a  general  verdict,  but  unconditionally;  and  the 
special  questions  are  so  framed  as  to  cover  what  seems  to  be 
the  substance  of  the  whole  case.  We  think,  from  the  course 
pursued,  the  parties  were  content  to  waive  a  general  verdict, 
and  rest  their  case  upon  the  answers  which  the  jury  might 
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give  to  the  qnestions  thns  proponhded  to  them ;  hence  they 
can  not  complain  that  there  was  no  general  verdict 

We  think  the  proposition  is  a  very  clear  one,  the  transaction 
between  Swoveland  and  the  Crassena  having  the  effect  only 
of  a  mortgage,  that,  if  the  Craasens  sold  and  conveyed  the 
land  to  Whitney  for  1,000  dollars,  the  purchase  money  being 
paid,  and  Whitney  having  no  notice  of  Swcvdand^a  claim, 
whereby  Whitney  would  be  enabled  to  hold  the  land,  the 
Crassens  are  liable  to  Swoveland  for  the  amount  thus  received 
by  them,  less  the  amount  he  owed  them.  This  must  be  so  on 
the  plainest  principles  of  equity.  The  Crassens,  in  respect  to 
the  matter,  may  be  regarded  as  the  trustees  of  Swoveland^  and 
liable  to  account  to  him  for  whatever  they  have  received,  with- 
out making  any  profit  to  themselves.  1  Story's  Eq.,  sec.  465* 
Where  a  sale  is  made  of  land  by  a  mortgagee  under  a  power, 
he  holds  the  proceeds,  after  satisfying  the  mortgage  debt,  as 
a  trustee  for  him  who  is  entitled  to  the  equity  of  redemption* 
1st  Washburn  on  Real  Estate,  600.  We  are  not  prepared  to 
say  that  Swoveland  might  not  ratify  the  sale  and  hold  the 
Crassens  liable  for  the  amount  received  by  them,  even  if  WhU* 
ney  have  notice,  but  this  point  is  not  necessary  to  be  decided. 

Taking  the  special  answers  of  the  jury  as  an  entirety,  they 
show,  as  we  think,  such  a  state  of  facts  as  would  enable  Whit' 
ney  to  hold  the  land  as  against  Swoveland.  It  is  found  that 
the  Crassens  sold  the  land  to  Whitney  for  1,000  dollars.  The 
inference  is  that  the  money  was  paid  down,  as  there  is  no  find- 
ing, nor  was  any  question  put,  as  to  there  being  a  credit  for 
all  or  any  part  of  it.  It  is  also  found  that  Whitney  had  no 
notice  of  Swoveland^s  claim.  The  fair  interpretation  of  this 
finding  is  that  Whitney  had  no  actual  notice,  nor  such  con- 
structive notice  as  would  arise  from  a  recording,  within  the 
proper  time,  of  the  bond,  which  operates  as  a  defeasance.  K 
Whitney  had  notice,  either  actual  or  constructive,  he  would 
have  had  notice,  and  this  would  contradict  the  finding. 
Vol.  XXIL— 28 
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Bat  it  is  claimed  that  as  it  waa  found  that  Svcoveland  was 
ID  poseeesion  of  the  land  at  the  time  Whitney  pnrchased  it, 
this  was  constructive  notice.  As  a  general  proposition,  the 
doctrine  that  possession  of  real  estate  is  constructive  notioe 
to  all  the  world,  of  the  rights  of  the  party  in  possession,  is 
conceded.  But  the  doctrine  has  no  application  to  the  case 
before  us.  We  take  it  for  granted  that  the  bond  which  oper- 
ated as  a  defeasance,  was  not  recorded  so  as  to  constitute  a 
constructive  notice  to  Whitney ^  for  two  reasons :  Ist.  There 
was  no  finding  that  it  was  so  recorded;  and,  2d.  The  jury 
have  negatived  any  notice,  which  includes  constructive  as  well 
as  actual  notice.  Our  statute  on  the  subject  of  registry,  pro- 
vides that :  *'  When  a  deed  purports  to  contain  an  absolute 
eonveyance  of  any  estate  in  lands,  but  is  made,  or  intended 
to  be  made  defeasible,  by  force  of  a  deed  of  defeasance,  bond, 
or  other  instrument  for  tiiat  purpose,  the  original  conveyance 
shall  not  thereby  be  defeated  or  affected,  as  against  any  person 
other  than  the  maker  of  the  defeasance,  or  his  heirs  or  devi- 
sees, or  persons  having  actual  notice  thereoi^  unless  the  in- 
strument of  defeasance  shall  have  been  recorded,  according 
to  law,  within  ninety  days  after  the  date  of  said  deed."  1  G. 
&  H.  p.  261,  sec  17.  This  statute,  it  will  be  seen,  requires 
actual  notice,  to  defeat  a  purchaser,  where  the  defeasance  has 
not  been  duly  recorded.  Possession  has  never  been  held  any 
thing  more  than  constructive  notice.  Such  constructive  no- 
tice does  not  come  within  the  statute.  This  is  in  accordance 
with  the  authorities.  Says  an  elementary  writer:  **  Nor  will 
the  continued  possession  by  the  grantor  of  land,  after  the 
makifig  of  his  deed,  be  notice  of  a  defeasance  held  by  him, 
which  is  cot  recorded."  1  Wash,  on  Real  Prop.  p.  495,  sec. 
fi2.  The  -ease  of  Hennesy  v.  Andrews^  6  Cush.  170,  is  directly 
in  point,  under  a  statute  similar  to  our  own. 

The  fact,  tben,  that  Swoveland  was  in  possession  of  the  land 
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at  tho  time  Whitney  purchased  it  does  not  seem  to  effect  the 
rights  of  the  latter  in  the  least. 

But  the  jury  found  that  at  the  commencement  of  the  suit 
the  title  to  the  land  was  in  Swovelandj  taid  is  still  in  him. 
There  is  some  apparent  inconsistency  between  this  and  the 
other  findings.  We  have  already  seen  that  there  were  find- 
ings abundantly  sufficient  to  show  that  the  title  was  in  Whit- 
ney. We  are  inclined  to  regard  the  finding,  as  to  the  title  being 
in  Swovelandy  as  a  conclusion  of  law  drawn  by  the  jury  from 
the  fact  that  the  deed  and  bond  amounted  to  a  mortgage  only, 
and  not  an  absolute  conveyance.  If  the  jury  erred  in  that 
conclusion,  that  is  no  sufficient  reason  why  the  findings,  taken 
together,  should  not  authorize  a  judgment  for  the  plaintiff. 

The  appellants  insist  that  the  Court  erred  in  not  allowing 
them  credit  for  the  amount  of  taxes  paid  by  them.  There 
was  a  very  good  reason  for  not  allowing  them^  which  was 
that  no  data  were  furnished  to  enable  the  Court  to  make  the 
allowance.  The  jury  did  not  find  how  much  the  appellants 
had  paid  for  taxes.  The  appellants  asked,  to  be  sure,  that 
the  jury  find  what  amount  of  taxes  had  been  paid.  If  there 
was  no  evidence  before  the  jury  to  show  the  amount,  the  ap- 
pellants had  no  right  to  expect  the  question  to  be  answered. 
If  there  was  evidence  they  should  have  insisted  upon  an  an- 
swer to  the  question;  as  they  did  not,  they  waived  it. 

The  case  seems  to  have  been  fairly  tried  upon  its  merits; 
the  judgment  is  right  in  principle,  and  we  think  there  is  no 
error  in  the  record  which  requires  a  reversal. 

The  appellee  has  assigned  a  cross  error  upon  the  refusal  of 
Court  to  allow  him  interest  upon  his  claim  against  the  Cras- 
sens.  Without  stopping  to  inquire  whether  it  was  a  case  in 
which  interest  should  have  been  allowed,  we  may  dispose  of 
this  question  on  another  ground.  There  was  nothing  found 
by  the  jury,  as  in  the  case  of  the  taxes,  which  would  enable 
the  Court  to  determine  the  amount  of  the  interest.    When 
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the  Crassens  received  the  money,  does  not  appear  from  any 
finding  of  the  jury,  except  that  they  sold  the  land  after  the 
note  became  due  and  before  commencement  of  thissnit;  hence 
the  amount  of  interest  which  they  should  pay  could  only  rest 
upon  conjecture.  The  appellee  seems  to  have  been  aware  of 
this  difficulty,  for  in  his  motion  on  this  subject,  he  asked  the 
Court  to  allow  him  interest  on  the  money  *'from  the  time  of 
the  sale  as  shown  by  the  evidence.''  The  cause  having  been 
tried  by  a  jury,  we  know  of  no  practice  that  would  authorize 
the  Court  to  look  partly  to  the  verdict,  and  partly  to  the  evi* 
dence  for  a  basis  on  which  to  render  judgment.  No  error 
was  committed  in  overruling  the  motioo. 

Per  Curiam. — The  judgment  is  affirmed,  with  1  per  cent, 
damages,  and  costs. 

Walter  Marchy  for  the  appellants 

J.  Broumleey  for  the  appellee. 


Sanders  r.  Cook. 

ExEonnoN — Injunction. — A  recovered  a  jadgment  against  two  per- 
sons. The  property  of  one  has  passed  by  purchase,  under  a  junior 
lien,  to  another  person,  and  the  property  of  the  other  to  another 
person  by  purchase.  A  seeks  to  enforce  payment  of  the  jadgment 
by  levy  and  sale  of  the  property  of  the  former,  who  seeks  to  enjoin 
the  sale  thereof  until  the  property  of  the  latter  shall  have  been 
exhausted. 

Held,  that  such  sale  ought  not  to  be  enjoined,  because  the  principle 
of  equity,  authorizing  the  marshaling  of  securities  in  certain  easeSi 
does  not  apply  in  such  a  case. 

APPEAL  from  the  Bartholomew  Circuit  Court. 
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HAimA,  J. — ^This  was  a  proceeding  to  eojoin  a  sale  of  cer- 
tain lands  on  ezecntion.    Injunction  granted. 

It  appears  by  proper  averments  in  the  complaint,  by  the 
appellee,  that  on  the  21st  day  of  Aprils  1857,  one  Sinker  re- 
covered a  joint  judgment  agwnst  Barme$j  Wonderiy^  Witty  Da- 
visj  Witty  Norton  and  WhippCj  for,  &c.,  which  was,  on  August 
23d,  1860,  assigned  to  said  Cook;  that  on  the  28th  of  July, 
1862,  an  execution  was  issued  on  said  judgment,  and  levied 
on  the  property  in  dispute,  as  the  property  of  said  BarmeSy 
and  the  sheriff  threatens,  Ac.;  that  on  the  2d  of  January y  1858, 
one  Spaugh  sued  out  an  attachment  against  the  property  of 
said  BarmeSy  which  was  levied  upon  said  real  estate  as  the 
property  of  said  Barmes;  that  on  the  24th  of  January y  1859, 
judgment  was  recovered  by  said  Spaugh  against  said  Barmes, 
and  an  order  for  the  sale  of  said  attached  property;  that  in 
pursuance  thereof^  said  land  was,  on  the  Sd  day  of  Decembery 
1859,  sold  to  Spaughy  who,  on  the  20th  day  of  February y  1860, 
sold  the  same  to  the  complainant;  that  none  of  said  named 
defendants,  in  the  prior  judgment,  had  any  property  subject 
to  execution,  except  said  Barmes  and  Wonderly;  that  the  lat- 
ter had,  until  the  1st  day  of  January y  1861,  property  in  said 
county  amply  sufficient  to  pay  said  debt,  to-wit :  real  estate ; 
that  in  1861  or  1862,  Barmes  died  utterly  insolvent.  Prayer 
that  the  said  property  of  Wonderh/y  and  any  other  property 
of  said  BarmtSy  subject  to  said  execution,  may  be  first  resorted 
to. 

A  demurrer  to  the  complaint  was  overruled.  It  assigned 
for  cause  that  Wonderly  ought  to  be  made  a  party,  and  that 
it  did  not  state  facts  sufficient,  Ac. 

An  answer  was  filed,  showing  that  several  executions  had 
issued,  and  been  levied  upon  various  articles  of  personal  prop- 
erty, after  the  rendition  of  the  judgment,  and  before  the 
property  was  seized  under  the  attachment,  and  that  said 
Sinker  and  the  said  Cook  used  due  diligence  to  collect  said 
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debt ;  that  prior  to  the  issaing  of  said  attachment,  the  defend- 
ants in  said  elder  judgment  had,  among  themselves,  made  an 
agreement,  by  which  said  Barmes  was  to  pay  the  same,  the 
other  defendants  paying  him  their  contributive  share;  that 
Wonderly  has  no  property  subject  to  execution,  other  than  the 
lands  described,  which  he  transferred  on  the  Ist  of  January^ 
1861,  to  a  purchaser.  Then  it  appears  that  the  said  Sinka 
judgment  was  a  lien  on  property  of  Barmes  and  Wonderly^ 
and  the  question  is,  to  the  property  of  whom  shall  the  holder 
of  said  judgment  resort  for  satisfaction  thereof.  The  prop- 
erty that  was  owned  by  Barmes  has  passed  to  a  purchaser  un- 
der a  junior  lien — ^the  plaintiff  in  this  case;  that  of  Wonderly 
has  passed  to  a  third  person  by  purchase. 

The  ground  upon  which  the  appellee  claims  relief  is,  that 
as  the  plaintiff  in  the  Sinker  judgment  had  a  lien  upon  the 
property  of  both  Barmes  and  Wonderly j  either  of  which  was 
sufficient,  and  Spaugh  had  a  lien,  which  he  had  enforced, 
upon  that  of  Barmes  only,  therefore  the  former  should  be 
compelled  to  resort  to  that  which  the  latter  could  not  reach. 
This  is  placed  upon  the  ground  that  the  holder,  under  the 
Spaugh  judgment,  is  an  innocent  purchaser.  This  would  be 
in  accordance  with  the  rule  in  equity,  that  where  one  creditor 
could  look  to  two  funds  of  a  debtor,  and  another  creditor 
could  look  to  but  one  of  said  funds,  the  former  might  be 
compelled  to  exhaust  that  which  the  latter  could  not  reach 
before  he  could  seize  upon  the  other,  which  the  latter  coald 
reach.  We  say  the  relief  prayed  would  be  in  accordance 
with  this  equitable  doctrine,  if  the  same  is  applicable  to  the 
facts  stated.  But  it  is  not,  for  the  reason  that  in  this  instance 
there  was  not  a  common  debtor  against  whom  different  cred- 
itors had  claims,  which  must  be  the  case  to  entitle  either  to 
have  the  securities  or  funds  marshaled  It  is  said  that  ^^this 
may  be  illustrated  by  supposing  the  case  of  a  joint  debt  due 
to  one  creditor  by  two  persons,  and  a  several  debt  due  by  one 
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of  them  to. another  creditor.  In  such  a  case,  if  the  joint 
creditor  obtains  a  judgment  against  the  joint  debtors,  and  the 
several  creditor  obtains  a  judgment  against  his  own  several 
debtor,  a  Court  of  equity  will  not  compel  the  joint  creditor 
to  resort  to  the  funds  of  one  of  the  joint  debtors,  so  as  to 
leave  the  second  judgment  in  full  force  against  the  funds  of 
the  other  several  debtor.  At  least  it  will  not  do  so,  unless  it 
sbould  appear  that  the  debt,  though  joint  in  form,  ough*t  to 
be  paid  by  one  of  the  debtors  only,  or  there  should  be  some 
other  supervening  equity."    1  Story  Eq.  sec.  642. 

The  case  at  bar  falls  exactly  within  the  proposition  here 
Btated.  It  does  not  appear  that  Wonderly  should  pay  the 
debt  rather  than  BarmeSj  as  between  themselves.  In  the  an- 
swer the  reverse  is  averred.  Sut  one  thing  is  shown  which 
has  the  semblance  of  a  supervening  equity,  and  that  is,  the 
death  and  insolvency  of  JBarmes.  This  we  do  not  look  upon 
as  sufSu^ient  to  authorize  interposition.  The  purchaser,  under 
the  attachment  proceedings,  took  his  chances  in  regard  to  the 
prior  lien  that  is  now  being  enforced.  And  he  can  not  be  re- 
garded as  an  innocent  purchaser,  in  the  legal  sense  of  that 
term,  for  the  law  made  the  record  of  the  senior  judgment 
constructive  notice  to  him  and  all  others.  It  must  be  sup- 
posed that  he  looked  to  the  fact  that  the  holder  of  that  lien 
had  a  right,  by  virtue  of  his  contract  so  far  as  was  shown,  to 
proceed  against  the  property  of  either  or  both  of  the  joint 
debtors,  until  he  was  satisfied.  And  we  do  not  discern  any 
laches  upon  his  part  by  which  he  has  forfeited  that  right 
Kor  do  we  see  that  he  can  be  compelled  by  one,  not  a  credi- 
tor of  the  common  debtor,  to  surrender  any  of  his  rights  un- 
der his  contract,  because  one  of  his  debtors  may  have  become 
insolvent. 

Per  Curiam, — The  judgment  is  reversed,  with  costs.  Cause 
remanded. 

Francis  71  Hardy  for  the  appellant. 

Italph  nUly  for  the  appellee. 
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Trust — Forfbitijrb — Injunction. — ^Wherealot  is  coDToyed  to  tms** 
tees  of  a  religious  society,  for  the  use  of  such  society,  scoording  to 
the  discipline,  Ac.,  and  the  society  erect  a  church'  building  thereon^ 
and  the  trustees  lease  the  basement  thereof,  which  was  made  for  a 
prayer  room,  to  a  teacher  of  a  common  day  school,  with  leaTC  to 
him  to  change  the  internal  arrangements  of  the  room  to  adapt  it  to 
his  business,  such  trustees  may  be  enjoined,  on  the  application  of 
members  of  the  society,  from  such  leasing. 

APPEAL  from  the  Bartholamew  Circuit  Court 

Perkins,  J. — ^In  1854,  John  F.  Jones  and  Cathariney  his  wife, 
of  Columbus^  Indiana^  executed  a  conveyance  of  a  lot,  in  said 
town,  to  William  McEwen  and  others,  trustees  and  their  suc- 
cessors, &c.,  ^Mn  trust  for  the  uses  and  purposes  named  in 
said  deed,''  which  were,  ^  for  the  use  of  the  members  of  the 
Methodist  Episcopal  Church  in  the  United  States^  according 
to  the  diecipline,  Aic,  of  the  general  conference,  in  which 
church  on  said  lot,  at  all  times,  the  ministers  thereof  shall  be 
permitted  to  preach  and  expound  God's  holy  word,"  &c. 

Money  was  subscribed,  and  a  church  building  erected  on 
the  lot,  costing  some  7,000  to  8,000  dollars,  of  which  sum  said 
McEwen  contributed  1,500  dollars.  The  building  has  a  base- 
ment  story  on  the  ground,  fitted  up  for  prayer  meetings,  and 
regular  church  service  in  inclement  weather,  having  a  pulpit, 
seats,  Aic,  and  being  neatly  papered,  Ac. 

This  basement  story,  the  trustees  of  the  church  leased  for 
a  term,  to  the  teacher  of  a  day  common  school,  authorizing 
such  changes  to  be  made  in  the  internal  arrangements  of  the 
room,  as  would  make  it  convenient  for  use  as  such  common 
school  room.  William  McEwen^  above  named,  applied  to  the 
Circuit  Court  for  an  injunction  restraining  the  trustees  and 
teacher  from  converting  said  church  room  to  use  as  such 
common  echool  room. 
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A  perpetual  injunction  was  granted. 

The  grant,  in  this  case,  was  not  a  general  one,  of  property 
to  the  society,  without  designation  of  use.  Had  it  been,  we 
should  have  had  no  difficulty  in  the  premises.  As  it  is,  after 
considerable  reflection,  with  some  hesitation,  we  have  con- 
cluded that  the  judgment  below  must  be  affirmed. 

It  was  held  in  Broadway  v.  The  State^  8  Blackf.  290,  that 
the  occasional  abuses  of  the  use  of  trust  property  did  not 
occasion  a  forfeiture  of  the  property.  But  the  question  of 
forfeiture  is  one,  and  that  of  the  right  and  duty  of  a  Court 
to  restrain  such  abuses  is  another.  And  in  the  case  at  bar, 
the  property  was  diverted  in  a  way  contemplating  perma- 
nency. The  property,  in  this  case,  was  conveyed  to  be  used 
for  a  particular  purpose.  Now,  if  it  is  held  that  there  may 
be  a  departure  from  that  purpose.,  who  shall  limit  such  depart- 
ure? Suppose  the  house  had  been  leased  for  a  saloon,  a 
billiard  room,  or  the  like,  this  would  have  been  restrained. 
Suppose  for  a  school  to  teach  Atheism;  or  to  teach  doctrines 
simply  adverse  to  the  creed  of  Methodism ;  if  any  departure 
from  the  trust  in  the  use  of  the  property  is  allowed  over  ob- 
jections by  members,  what  are  the  departures  that  are  to  be 
allowed?  See  Hill  on  Trustees,  Am.  ed.,  p.  699,  note;  Scott  v. 
Stipe,  et  al.,  12  Ind.  74. 

Per  Curiam. — ^The  judgment  below  is  affirmed,  with  costs. 

Thomas  A.  Hendricks,  Oscar  JB.  JBord,  J.  U.  McDonald,  and 
A.  L.  Boache,  for  the  appellant. 

Francis  T.  Hord,  M.  M.  Ray,  and  C.  K  Walker,  for  the 
appellee. 
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Plsading. — A  mortgagee,  where  the  mortgaged  property  has  been 
aold  at  sheriff^B  sale,  upon  a  judgment  fraudulently  procured  iu 
favor  of  another  person,  may  institute  his  action  to  set  aside  the 
sheriff's  sale,  without,  at  the  same  time,  suing  for  the  foreclosure 
of  his  mortgage,  and  his  mortgage,  or  a  copy  of  it,  need  not,  in  such 
case,  be  filed  with  the  complaint. 

APPEAL  from  the  White  Circuit  Court. 

Hanna,  J. — ^Tbis  was  a  proceeding  to  set  aside  a  sheriff's 
sale  of  lands*  The  complaint  was  filed  by  Sumner^  a  junior 
incumbrancer,  and  charges  that  Jones^  one  of  the  defendants 
below,  sold  said  lands  to  one  Walden^  and  took  a  mortgage  to 
secure  the  purchase  money,  and  afterwards  obtained  a  jndg- 
ment  and  decree  of  foreclosure  thereon  for,  &c.;  that  after  the 
purchase  by  Walden^  and  previous  to  the  said  foreclosure, 
said  Walden  and  wife  executed  a  mortgage  to  secure  the  re- 
payment of  1,000  dollars  to  said  Sumner;  that  Walden  ap- 
pealed from  said  decree  to  the  Supreme  Court,  during  the 
pendancy  of  which  said  Potter  purchased  said  land  of  said 
Walderij  for  2,800  dollars;  that  by  the  terms  of  the  contract 
of  purchase,' he  was,  among  other  things,  to  pay  said  decree 
to  Jones^  and  said  Walden  was  to  dismiss  said  appeal,  which 
he  did;  and  was  to  pay  the  debt  of  said  Sumner^  of  which 
arrangement  he  was  informed  by  said  Potter  and  said  Walden; 
that  afterwards  said  Potter  and  Jones  fraudulently  combined 
to  cheat  said  Sumner^  and  caused  an  order  of  sale  to  be  is- 
sued, and  saia  land  sold  thereon,  from  said  decree,  and  said 
Potter  became  the  purchaser  at  about  200  dollars,  and  claims 
to  hold  said  land  clear  of  said  junior's  lien;  although  he  had 
repeatedly  represented  to  plaintiff  that  said  decree  was  satis- 
fied, and  that  he  was  to  pay  plaintiff's  debt.  Prayer  that  the 
sale  be  set  aside  as  fraudulent. 

Demurrer  to  the  complaint  overruled. 
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Two  objections  are  taken  to  the  complaint:  Ist.,  that  the 
mortgage  to  Sumner^  or  a  copy  of  it,  does  not  accompany  the 
complaint.  2d.,  that  he  did  not  seek  the  proper  remedy.  It 
is  insisted  that  the  suit  is  founded  on  the  mortgage,  and  the 
remedy  sought  should  have  been  its  foreclosure  and  a  decree 
for  the  amount  due  thereon. 

Evidently,  it  was  the  intention  of  the  pleader,  in  the  case  at 
bar,  to  procure  an  order  setting  aside  the  sale.  If  it  had  been 
his  purpose  to  obtain  a  judgment  for  the  amount  of  bis  debt, 
and  to  foreclose  his  mortgage,  he  would  have  made  the  mort- 
gagora  party.  This  he  did  not  do.  He  does  not  show  that 
he  desired  a  judgment  for  his  debt;  but  that  he  wanted  to 
clear  away  certain  proceedings  and  evidence  of  title,  which 
he  alleges  were  in  fraud  of 'his  Becurity,  which  he  held  for 
the  ultimate  repayment  of  bis  claim.  It  is,  perhaps,  true, 
that  unless  he  held  a  valid  debt,  &c.,  against  Walden^  he  could 
not  have  proceeded  in  the  manner  he  attempted.  But  it  ap- 
pears to  us  that -the  purpose  of  the  suit,  the  gist  of  the  action, 
was  to  get  rid  of  the  efi'ect  of  the  alleged  fraud,  by  which 
Potter  was  absorbing  the  property,  which  otherwise  would  be 
subject  to  the  debts  of  Walden. 

Without  doubt,  in  addition  to  the  amounts  in  this  com- 
plaint and  the  remedy  prayed,  the  complainant  might  have 
sought  the  collection  of  his  debt,  in  the  same  proceeding. 
But  we  do  not  think  he  was  obliged  to  do  so,  or  fail  in  that 
for  which  he  does  ask  relief. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

JB.  W.  Chase  and  J.  A.  Wilstach^  for  the  appellant. 

JD.  Mace  and  TT.  C  WilsoUy  for  the  appellee. 
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VOLUNTABT  ASSIQKHENT — ClAIHS    AoAINST    ASSIGNEE. — ^Tbe    piP- 

ceedings  for  the  collection  of  claims  against  the  estates  of  deeedeati^ 
and  of  claims  against  the  estates  of  Tolantary  assignors  are  so  nm- 
ilar,  that,  wherever  the  rales'  touching  the  former  are  applicable, 
they  should  govern  in  relation  to  the  latter,  and  the  formation  of 
issues  on  such  claims,  either  of  law  or  fact. 

APPEAL  from  the  Orange  Common  Pleas. 

Hanna,  J. — Since  the  adoption  of  the  statute  of  1859,  Acts 
1859y  p.  289,  one  John  W.  Payne^  in  pursuance  of  said  statutei 
made  a  voluntary  assignment^  in  trust  for  the  benefit  of  his 
creditors,  Black  being  the  trustee.  About  a  year  afterwardsi 
the  trustee  having  refused  to  allow  one  of  the  claima  desig- 
nated in  the  indenture,  it  was  placed  upon  the  iseae  docket, 
and  another  creditor  demurred  thereto,  which  was  sustained. 
From  this  ruling  the  appeal*  is  prosecuted,  by  the  creditor. 

There  does  not  appear  to  have  been  any  formal  complinnt 
filed  in  favor  of  the  defeated  claimant — ^the  appellant.  The 
claim  was  a  note  executed  by  Jonathan  Payne,  Joseph  Cox, 
William  Johnson  and  Solomon  Dill. 

There  is  an  affidavit  attached  thereto,  in  which  it  is  alleged 
that  Payne  ^  Cox,  as  partners,  borrowed  money  of  the  appel* 
lant,  and  executed  said  note  with  Johnson  ^  DHL  as  sureties; 
^Hhat  afterwards  said  Payne  and  John  W.  Payne  bought  out 
the  interest  of  said  Cot^  and  assumed  the  payment  of  siud 
note;  and  afterwards  said  John  W.  bought  out  the  interest 
of  said  Jonathan,  and  assumed  to  pay  the  said  debt."  It  is 
alleged  that  in  each  case  said  assumption  was  a  part  of  the 
consideration  of  the  purchase.  It  is  not  averred  whether  the 
assumption,  or  agreement  to  pay  this  debt,  was  in  the  first 
place  made  by  John  W.  with  Payne  ^  Cox,  makers  of  said 
note,  or  with  the  appellant,  or  with  all  parties  interested. 
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There  is  an  absence  of  like  averments  as  to  the  second  alleged 
arrangement. 

The  statute  under  which  these  proceedings  were  all  had  is 
so  similar  in  its  prominent  features  to  those  in  reference  to 
the  settlement  of  decedent's  estates,  that  it  is  apparent  the 
same  theory  of  proceeding  in  each  case  was  intended  so  far 
as  applicable.  A  bond  and  oath  are  exacted  of  an  adminis- 
trator, so  of  a  trustee;  property  is  to  be  appraised  and  sold 
by  the  former,  and  likewise  by  the  latter;  claims  of  creditors 
are  filed  to  be  allowed  in  each  instance;  if  not  allowed  by  the 
administrator  they  are  then  transferred  to  the  issue  docket  of 
the  Court  for  trial  as  other  civil  actions  thereon ;  if  not  al- 
lowed by  the  trustee^  or  if  another  creditor  objects  to  such 
allowance,  the  Court  may  order  such  case  to  stand  for  trial 
which  shall  be  governed  in  all  respects,  by  the  rules  regulating 
similar  trials  in  the  Circuit  Court;  an  affidavit  is  filed  with 
the  claim  against  a  decedant's  estate  to  the  efiTect  that  the 
same  is  justly  due  and  wholly  unpaid,  and  against  a  trustee 
that  the  claim  is  just  and  lawful,  and  no  part  for  usurious 
interest,  or  if  so,  what  part. 

In  adjudicating  upon  the  statute  iu  reference  to  decedent's 
estates,  it  has  been  held  that  filing  a  claim  and  placing  it 
upon  the  appearance,  and  then  upon  the  issue  docket,  is  a 
mode  of  getting  it  into  Court  to  receive  final  adjudication,  as 
in  a  suit  at  law;  and  that  such  facts  can  be  pleaded  in  bar  of  ^ 
an  action  commenced  upon  the  same  claim;  pending  the  de- 
termination of  said  proceedings.  Morgan  v.  Squire^  8  Ind«, 
512.  It  has  also  been  held  that  an  executor  can  not  allow  a 
claim  to  himself  for  a  debt  due  from  the  decedent,  but  must 
resort  to  adversary  proceedings.  Hubbard  v.  Hubbard^  16 
Ind.  27. 

These  cases  appear  to  settle  the  principle,  as  to  proceedings 
on  claims  against  decedent's  estates,  that  the  filing  of  a  claim 
in  pursuance  of  the  statute,  is  the  initiation,  or  perhaps  the 
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preliminary  step  towards  the  initiation,  of  a  regular  suit; 
and  that  in  such  suit  there  must  be  adversary  parties,  that 
the  merits  may  be  developed. 

If  this  is  correct,  then  it  would  appear  to  follow  that  to 
direct,  limit  and  confine  the  evidence  and  investigation  to  the 
real  points  in  dispute,  such  points  should  be  sharply  pre- 
sented; that  is,  issues  should  be  made  at  some  time  prior  to 
the  period  at  which  the  evidence  is  heard.  This  can  only  be 
done  by  the  pleadings.  Of  course  such  pleadings  should  sub- 
stantially correspond  with  the  rules  upon  that  subject,  which 
may  prevail  in  regard  to  the  system  that  may  be  in  force  at 
the  time.  Thi^  must  be  correct,  in  view  of  the  fact  that  such 
controversies  are  to  be  tried  as  other  civil  actions. 

The  substantial  similarity  of  these  statutes,  in  reference  to 
the  settlement  of  the  estate  of  a  decedent,  and  the  proceed- 
ings of  a  trustee  under  an  assignment,  compels  us  to  the  con- 
clusion that  very  similar  rules  should  prevail  in  the  latter  class 
of  cases  to  those  that  maintain  in  the  former.  Then  if  the 
presentation  of  facts  made  by  a  claimant  are  not  sufficient,  if 
proved,  to  entitle  him  to  have  his  claim  allowed,  we  suppose 
a  question  of  law  may  be  made  thereon ;  and  we  know  of  no 
simpler  mode  of  testing  that  point  than  by  a  demurrer. 

In  the  case  at  bar,  even  if  the  affidavit  filed  with  the  note 
can  take,  and  supply,  the  place  of  a  complaint,  still,  it  does 
not  show  facts  sufficient  to  make  a  case  in  favor  of  the  appel- 
lant. The  averments  are  not  specific  enough  in  relation  to 
the  facts  upon  which  it  is  asserted  that  John  W,  assumed  to 
pay  to  said  appellant  the  debt  of  Payne  ^  CoXj  or  a  sum 
equivalent  thereto.  No  question  is  made  as  to  the  right  of 
an  objecting  claimant  to  demur. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs, 

A.  J.  Simpson^  for  the  appellant. 

James  Collins j  Thomas  L.  Collins  and  Alfred  B.  OoUins^  for 
the  appellee. 
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Gardner  v.  Brown. 

Sheriff's  Liability  for  Printer's  Fees. — A  sheriff  is  not  person* 
ally  liabVe  for  printer's  fees  for  advertising,  sisuplj  because  he  offi- 
cially hands  the  advertisement  to  the  printer,  in  the  absence  of 
special  contract.  The  printer's  fees  may  be  collected  as  part  of 
the  costs  in  the  case.  And  as  the  fee  bill  in  the  code  does  not  fix 
the  amount  of  expense  the  sheriff  may  incur  for  advertising,  the 
Court  may  do  so,  under  the  provisions  in  1  G.  &  H.  p.  338. 

APPEAL  from  the  Daviess  Common  Pleas, 

Perkins,  J. — Oardner^  assignee  of  Lewis,  publisher  of  the 
Washington  Conservator^  sued  Brown,  the  sheriff  of  Daviess 
oounty,  on  an  account  of  16  dollars  for  advertising  three 
sheriff's  sales. 

The  sales  were  advertised  vrithoat  any  special  contract  with 
the  sheriff.  The  fee  for  advertising  was  taxed  in  the  costs, 
but  had  not  yet  been  collected* 

The  Court  below  found  for  the  defendants  The  statute 
fixing  costs,  &c.,  is  defective  in  not  providing  a  fee  for  notices 
by  publication.  At  least,  we  have  not  found  any  such  pro* 
vision. 

But  the  code  does  provide,  (1  G.  &  H.  p.  838,)  for  the  tax- 
ation of  costs  by  the  Court,  and  that  ^^  whenever  there  ^all 
appear  a  claim  for  official  services  rendered  by  any  officer  of 
a  Court  of  justice,  and  there  does  no^t  appear  to  be  any  fees 
fixed  by  law  as  a  compensation  therefor,  the  Court,  judge  or 
justice,  on  application,  shall  make  an  order  specifically  fixing 
the  allowance  for  such  claim." 

^ow,  the  statute,  (2  O.  &  H.  p.  249,)  req^uirea  sheriffs  to 
advertise  sales  of  real  estate  in  a  newspaper,  if  there  be  one 
in  the  county  willing  to  publish  such  advertisement,  and  au- 
thorises him,  thereby,  to  incfir  that  expense ;  but,  as  the  fee 
bill  in  the  code  does  not  fix  th^  amount  of  the  expense,  the 
Court  may  do  so. 
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It  is  analogous  to  the  case  of  an  allowance  to  the  sheriff 
for  keeping  property  attcahed,  &e.  See  Jones  v.  Thamaa^  14 
Ind.  474. 

The  sheriff,  however,  will  not  be  persanally  liable^  anless 
he  makes  himself  so  by  contract  specially.  The  printer's  fee 
will  be  a  part  of  the  costs,  and  collectable  as  sach.  If  it 
should  be  lost  by  any  negligence  on  the  part  of  the  sheriff  in 
failing  to  have  it  taxed,  or  otherwise,  he  might  be  liable  on 
that  ground;  or  if  he  should  collect  it  and  fail  to  pay  it  over, 
he  might  be  liable  for  money  had  and  received,  &c.  But  he 
would  not  be  liable  on  the  contract  for  advertising  simply 
upon  the  fact  that  he  had  officially  handed  the  advertisement 
to  the  printer. 

Per  Curiam. — The  judgment  below  is  affirmed,  with  coste* 

J'.  W»  BurtoHy  for  the  appellant. 
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Pleading — Set  Off. — A  claim  arising  out  of  tort  can  not  be  set  off 
against  a  demand  arising  out  of  contract. 

APPEAL  from  the  Decatur  Common  Pleas. 

Perkins,  J. — This  was  a  suit  upon  a  note  and  mortgage, 
with  prayer  for  foreclosure,  &c. 

The  defendants  answered  in  three  paragraphs,  each  pur- 
porting to  go  in  bar  of  the  whole  action,  and  each  alleging  a 
defence  by  way  of  set  off. 

The  first  paragraph  alleged  that  the  plaintiff,  by  its  ma- 
chinery, killed  a  cow,  the  property  of  the  male  defendant,  of 
the  value,  &c.,  on  the  railroad  where  it  was  not  but  might 
have  been  fenced,  &c. 
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The  second  paragraph  alleged  that  the  plaintiff  killed  an- 
other cow  of  the  male  defendant,  of  the  value,  &c.,  on  her 
road,  where  it  could  not  be  fenced,  by  negligently,  &c,,  run- 
ning over  the  cow. 

The  third  was  like  the  second,  but  for  a  differently  described, 
and  actually  different  cow. 

The  Oourt  overruled  a  demurrer  to  each  of  these  para* 
graphs,  and,  on  the  trial,  admitted  evidence  under  them* 
touching  the  killing,  by  the  railroad  company,  on  its  road, 
of  three  cows  of  the  male  defendant;  one  without  careless- 
ness, where  the  road  was  not,  but  could  have  been  fenced; 
the  other  two,  by  carelessness  and  negligence,  on  the  road 
where  it  could  not  be  fenced. 

The  jury  allowed  for  the  cows,  or  one  of  them,  killed  by 
negligence,  in  their  verdict,  and  the  Court,  also,  in  the  judg- 
ment given  in  the  cause.  The  price  of  the  cow  killed  with- 
out negligence,  where  the  road  was  not,  but  might  have  been 
fenced,  was  also  allowed. 

The  question  is,  were  the  set  offs  all  properly  admitted  in 
defence  in  the  foreclosure  suit? 

If  they  were,  then  our  code  differs,  on  this  point,  from  the 
law  of  every  other  State  in  the  Union,  and  from  that  of  Great 
Britain.  Can  causes  of  action  in  tort  be  set  off  against  causes 
of  action  on  contract?  We  have  found  no  precedent  for  it. 
We  have  examined  the  latest  codes. 

The  Iowa  Code  of  Pleading  and  Practice  of  1860,  provides 
as  to  set  off,  that,  ^^  a  set  off  can  only  be  pleaded  in  an  action 
founded  on  contract,  and  must  be  a  cause  of  action  arising  on 
contract,  or  ascertained  by  the  decision  of  a  Court.'^  Sec. 
2886,  p.  524. 

The  code  of  fanao^,  1862,  adopts  the  above  section  liter- 
ally.   Sec.  106,  p.  141. 

In  Minnesota^  set  off  seems  to  be  included  within  the  term, 
counter  claim ;  though,  perhaps,  an  answer  of  set  off  might 
Vol.  XXTT.— 29. 
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be  sastained  in  case  of  crose-demands  on  contract.  The 
connter  claim,  in  that  State,  mast  be  an  existing  one  in  favo** 
of  the  defendant,  and  against  the  plaintiff,  &c.,  and  arising 
out  of  the  following  causes  of  action : 

1.  Arising  out  of  or  connected  with  the  subject  of  the  ac- 
tion in  the  given  case. 

2.  '^In  an  action  arising  on  obligation,  [the  counter  claim 
may  be,]  any  other  cause  of.  auction  arising  on  obligation,  and 
existing  at  the  commencement  of  the  suit."  This  clause  em- 
braces customary  set  offs.    Statutes  of  Minn.  p.  544,  sec.  77. 

This  provision  was  adopted  literally  from  the  New  York 
code,  where  the  old  right  of  set  off  is  still  recognized.  Voor- 
hies'  Code  1859,  p.  81. 

In  Pennsylvania  all  set  offs  are  given  under  a  plea  of  pay- 
ment, or  may  be  so,  and,  while  the  statute  of  that  State  is 
considered  as  perhaps  among  the  most  liberal  in  allowing 
such  defences  of  any  in  the  Union,  still,  in  that  State,  the 
.matters  must  arise  out  of  contract.  Purdon^s  Digest,  by 
Brightly,  1861,  p.  881. 

We  find  n6thing,  then,  in  the  progress  of  legal  reform, 
indicating  that  past  experience  has  led  to  the  belief,  in  the 
legal  world  generally,  that  the  set  off  of  torts  against  con- 
tracts would  be  judicious. 

As  to  how  it  might  be  in  particular  instances  of  counter 
claim,  we  are  not  now  called  on  to  say.  Counter  claim,  under 
our  code,  has  several  points  of  difference  from  set  offl 

In  view,  then,  of  the  practice  in  all  countries  where  the 
common  law  has  prevailed,  let  us  examine  and  interpret  our 
code  on  this  point. 

It  provides  that  a  set  off  must  consist  of  matter  of  defence, 
legal  or  equitable,  liquidated  or  not,  held  by  the  defendant  at 
the  commencement  of  the  suit,  and  due  at  the  time  of  trial, 
"arising  out  of  a  debt,  duty  or  contract."    2  G.  &  H.  p.  88. 

It  is  claimed  that  every  right  to  damages  for  a  tort  arises 
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oat  of  the  duty  of  the  wrong  doer  to  pay  damages,  and, 
hence,  that  such  damages  may  be  answered  by  way  of  set  ofL 
But,  we  think  this  proposition  is  founded  in  too  broad  a 
definition  of  the  word  duty,  as  used  in  the  statute  referred  to. 
Indeed,  the  word,  duty,  has  no  known  legal  signification,  as 
used  in  the  statute  of  set  ofi^,  or  as  defining  a  cause  of  action. 
See  the  definition  of  the  word  duty  in  the  dictioofu*ies.  What 
was  meant  by  it,  as  used,  is  not  evident  to  a  man  of  common 
understanding.  But  we  think  it  should  be  held  to  relate  to 
causes  of  action,  arising  ez  contractu^  upon  implied  obligations, 
and  such  as  may  arise  by  operation  of  law,  &c.;  see  1  Par.  on 
Cont.  p.  4;  and  not  to  those  arising  ex  delidOy  unless  where 
the  tort  may  be  and  is  waived,  and  implied  assumpsit  relied 
upon.  Perhaps,  in  this  latter  class  of  cases,  set  ofiT  might  be 
made  available.  We  think  such  should  be  the  sense  given  to 
the  word  duty  in  the  statute  of  set  •fi^,  for  the  following 
among  other  reasons : 

1.  It  is  used  in  connection  with  other  words  relating  alone 
to  causes  of  action  arising  ez  contractu^  both  on  the'page  above 
cited  from  G.  &  H.,  and  on  p.  98  of  the  same  volume,  where 
joinder  of  causes  of  action  is  treated  of;  and  it  is  a  well 
known  maxim  of  the  law  that  where  the  meaning  of  a  word, 
as  used,  can  not  be  determined  from  considering  the  word 
itself,  a  meaning  may  be  assigned  to  it  from  those  with  which 
it  is  associated.  ^^  Noscitur  ex  socio j  qui  non  eognoscitur  ex  seJ^ 
Moor.  817. 

2.  The  law  of  set  off  as  previously  existing  corresponds 
with  the  view  we  are  taking  of  it  under  the  present  code.  In 
the  K  S.  1843,  p.  708,  sec.  204,  the  character  of  a  demand 
that  may  be  set  off  is  thus  described : 

'^It  must  bo  a  demand  arising  upon  judgment,  or  upon  a 
contract,  express  or  implied,  whether  such  contract  be  written 
or  unwritten,  sealed  or  without  a  seal;  and  if  it  be  founded 
upon  a  bond,  or  other  contract  having  a  penalty,  the  sum 
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equitably  due  by  virtue  of  the  condition  only  shall  be  set  off/' 
&c.  And,  on  p.  709,  of  the  same  volume,  set  off  in  cases  of 
actions  by  trustees,  executors,  &c,y  is  provided  for. 

3.  Our  present  code  provides  that,  '^set  off  shall  be  allowed 
only  in  actions  for  money  demands  upon  contract;"  2  G.  & 
H.  p.  88,  sec.  57;  and  it  defines  an  action  for  a  money  demand 
on  contract  to  be  an  '^action  arising  out  of  contract,  where 
the  relief  demanded  is  a  recovery  of  money."  2  G.  &  H.  p. 
886.  Kow,  set  off  is  but  a  cross  action ;  and  if  it  can  only  be 
allowed  where  the  original  action  is  founded  on  contract,  it 
would  seem,  both  on  the  ground  of  mutuality,  and  upon  the 
reason  of  the  thing,  that  the  set  off,  the  cross  action,  must 
also  be  founded  on  contract.  Otherwise  this  inconsistency  is 
presented.  If,  in  the  case  at  bar,  Ballard  had  commenced 
suit  against  the  railroad  company  for  killing  his  cows,  it  would 
not  have  been  an  action  founded  in  contract,  and,  hence,  the 
cause  of  action  now  sued  on  by  the  company  could  not  have 
been  made  a  set  off— the  two  claims  now  in  question  could  not 
have  been  balanced  against  each  other;  while,  as  it  is,  the 
railroad  company  suing  first,  and  her  claim  arising  in  contract, 
a  set  off  is  allowed,  and,  that  not  being  confined  to  matter 
arising  in  contract,  the  two  claims  now  in  question  may  be 
balanced — ^thus  making  the  question  whether  mutual  claims 
can  be  set  off,  depend,  not  on  their  character,  but  the  accident 
of  which  party  sues  first. 

We  think  set  offs  founded  in  torts  can  not  be  allowed  under 
the  code. 

The  set  off  in  this  case,  at  all  events,  so  far  as  relates  to  the 
two  cows  charged  to  have  been  killed  by  negligence,  is 
founded  in  tort,  and  is  so  answered  in  the  suit,  by  the  defend- 
ants. 

Where  the  tort  is  waived,  the  tort-feasor  is  sued  upon  an 
implied  promise  to  pay  for  benefit  received,  or  the  value  of 
the  property  which  he  is  enjoying  or  has  enjoyed  by  means 
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of  his  tortious  act,  and  a  suit  will  not  thus  lie  only  where 
benefit  has  been  received.  Chit,  on  Cont.,  7th  Am.  ed.,  p. 
607,  notes.    Ko  such  benefit  was  received  in  this  case. 

Another  question.  It  is  not  entirely  clear  that  a  suit  to 
foreclose  a  mortgage  falls  within  the  definition  above  given  of 
an  action  upon  a  money  demand  on  contract,  in  which  setoff 
is  allowed.  See,  also,  2  G.  &  H.  p.  96,  sec.  70,  clauses  first 
and  seventh,  and  sec.  72.  But  we  think,  where,  in  such  fore- 
closure suit,  the  note  secured  by  the  mortgage  is  also  sued  on, 
and  a  personal  judgment  for  overplus  prayed,  it  may,  at  all 
events,  be  regarded  as  an  action  upon  a  money  demand,  with- 
in the  statute,  and  a  set  oW  allowed.  We  seed  go  ho  further 
on  this  point,  in  the  case  at  bar. 

Per  Curiam. — The  judgment  below  is  reversed,  with  costs. 
Cause  remanded  for  further  proceedings  in  accordance  with 
this  opinion. 

Oscar  B.  Sord  and  Cortez  Ewing^  for  the  appellants* 

J5.  TT.  Wilson^  for  the  appellee. 


Farnsworth  et  aL  v.  CotuiLLARn's  Adm'r. 

Practice — Exceptions. — ^Wbere  exceptions  are  taken ,  daring  a  trial, 
which  must  be  gotten  upon  the  record  by  bill  of  exceptions,  such 
bill  must  be  filed  daring  the  term,  unless  leave  be  given  to  file  it 
afterwards,  and  then  it  must  be  filed  within  the  time  given,  or,  if 
afterwards,  by  the  consent  of  the  adverse  party. 

Exceptions  Available  Without  Bill  of  Exceptions. — The 
reader  is  referred  to  the  opinion  at  length,  for  a  statement  of  some 
exceptions  which  will  be  available  if  properly  noted  on  the  record, 
without  bil)  ^  exceptions. 
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APPEAL  from  the  Si.  Joseph  Common  Pleas. 

Perkins,  J. — This  was  a  proceeding  to  cause  a  credit  upon 
a  judgment  to  be  expunged.  Judgment  of  refusal  to  ex- 
punge.   The  plain tiff^s  appeal. 

We  must  first  ascertain  what  questions  the  record  presents 
to  this  Court. 

1.  Where  exceptions  are  taken  during  a  trial,  which  must 
be  got  upon  the  record  by  bill  of  exceptions,  and  such  bill  is 
not  filed  during  the  term,  in  vacation  of  the  Court,  the  bill 
must  be  filed  within  the  time  specified  in  the  leave,  or  it  will 
not  become  a  part  of  the  record,  unless  made  so  by  the  con- 
sent of  the  adverse  party.  Spencer  et  aL  v.  Jelleyy  and  Swin- 
ney  v.  iVare,  at  this  term. 

Under  this  rule,  the  bills  of  exception  filed  in  the  case  at 
bar,  are  not  a  part  of  the  record.    But, 

2.  Certain  exceptions  appear  in  the  record  without  a  bill 
of  exceptions.    The  following  are  examples : 

Exceptions  properly  noted  in  the  record,  to  rulings  upon 
demurrers  to  pleadings.    Matlock  v.  Toddy  19  Ind.  130. 

Exceptions  thus  noted  to  instructions.    Id.  ^ 

Exceptions  to  rulings  on  motions  for  new  trial;  Id.  But, 
where  the  motion  for  a  new  trial  is  grounded  on  the  evidence, 
the  evidence  must  appear  in  a  bill. 

Exceptions  to  judgments  on  special  findings  of  Court.  See 
Peoria  Marine^  ^c,  Ins.  Co.  v.  WalseVy  fet  this  term. 

Where  exceptions  are  taken  to  matters  occurring,  during 
the  progress  of  a  cause,  which  must  be,  and  ace  reserved  by 
bills  of  exception,  such  exceptions,  as  well  as  some  others,  it 
must  bo  remembered,  in  many  instances,  are  waived,  unless 
relied  on  in  a  motion  in  writing  for  a  new  trial  on  account  of 
the  rulings  excepted  to.    See  Kent  v.  Lawson,  12  Ind.  675. 

Among  the  exceptions  which  must  be  reserved  by  bill,  are 
those  to  rulings  on  motions  touching  changes  of  venue,  em- 
panneling  and  misbehaviour  of  juries,  continuances,  striking 
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out,  withdrawing,  refiling,  and  amending  pleadings,  admitting 
or  rejecting  evidence,  order  and  extent  of  argument  of  causes, 
&c.,  &c. 

In  the  case  at  bar,  there  was  a  motion  for  a  new  trial, 
founded  on  five  written  reasons  filed : 

1«  Irregularity  in  sustaining  and  rejecting  motions  touch- 
ing the  perfecting,  reforming,  &c.,  of  the  pleadings. 

This  we  can  not  notice  because  there  is  no  bill,  duly  filed, 
showing  exceptions  to  the  rulings  complained  of. 

2.  Giving  a  wrong  judgment  on  the  special  finding  of  facts 
by  the  Court. 

A  motion  for  a  new  trial  was  not  the  proper  instrument* 
ality  to  correct  such  an  error.  There  is  no  complaint  but 
that  the  Court  found  the  facts,  as  proved  by  the  evidence; 
but  the  complaint  is,  that  the  Court  misapplied  the  law  upon 
the  facts;  as  in  erroneously  ruling  upon  a  demurrer,  or  a 
special  verdict  of  a  jury.  The  objection  to  the  action  of 
the  Court,  in  this  particular,  should  have  been  by  moving,  on 
the  finding,  a  proper  judgment,  or  excepting,  at  all  events,  to 
that  rendered  by  the  Court.  But,  while  the  record  shows  the 
special  finding  of  the  Court,  duly  filed  and  signed,  it  shows 
no  exception  to  the  judgment  of  the  Court  upon  the  finding, 
either  noted  upon  the  record,  or  in  a  bill  of  exceptions. 

3.  Same,  in  substanceTias  the  second. 

4.  Judgment  not  sustained  by  the  evidence. 

This  we  can  not  judge  of,  because  the  evidence  is  not  of 
record  by  bill  of  exception. 

5.  Judgment  contrary  to  law 

This  may  be  true,  and  still  this  Court  have  no  legal  right 
to  reverse  that  judgment;  because  a  party  may  waive  objec* 
tions,  and  accept  and  acquiesce  in  such  a  judgment  if  he 
pleases,  where  the  Court  has  jurisdiction  of  the  cause,  and  a 
ground  of  action  is  stated  in  the  complaint  against  a  defend- 
ant, or  of  defence,  in  an  answer  to  the  complaint  of  a  plaintiff. 
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In  this  caae,  the  record  shows  do  objection  taken  at  the 
proper  time  and  in  a  proper  manner  to  the  rulings  of  the 
Court  upon  points  of  law;  not  by  entry  upon  the  record 
where  objection  might  thus  be  shown,  nor  by  bill,  where  ob- 
jection must  thus  appear.  It  is  to  rulings  of  Courts,  upon 
points  of  law,  that  exceptions  must  be  taken.  What  is  an 
exception?    The  statute  defines  it: 

^' An  exception  is  an  objection  taken  to  a  decision  of  the 
Court,  upon  matter  of  law."    2  G.  &  H.  p.  208.    And  the  ob- 
jection is  taken  by  way  of  exception,  and  is  shown  to  the 
appellate  Court  by  being  entered,  in  certain  cases,  upon  the 
record,  and  in  others,  by  bill  of  exception  incorporated  in  the 
record- 
No  exceptions  being  shown  to  have  been  properly  taken, 
in  this  case,  to  rulings  of  the  Court,  upon  points  of  law,  in 
the  progress  of  the  cause  to  judgment,  nor  to  the  judgment 
when  rendered,  this  Court  can  not  reverse  that  judgment. 
Per  Curiam. — The  judgment  is  affirmed,  with  costs. 
Listen  ^  Famsworthj  for  the  appellants. 
W.  G.  George  and  A.  Anderson^  for  the  appellees. 


Roberts  v.  Hobbson. 

Nxw  Tbials. — In  civil  causes,  only  two  new  trials  ean  be  granted  to 
the  same  party  in  the  same  cause,  upon  any  grounds  whatever. 

APPEAL  from  the  Fayette  Common  Pleas. 

Hanna,  J. — This  case  was  here  once  before  under  the  title 
of  Wynne  and  another,  against  GlideweU  and  another.  17  Ind. 
446.    In  accordance  with  the  opinion  then  pronounced,  a  new 
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trial  was  had  in  the  Franklin  Common  Pleas,  upon  the  said 
application  of  the  plaintiffs.  The  defendants  again  had  a 
verdict.  On  motion  of  the  plaintiffs,  the  second  verdict  was 
set  aside  by  the  Court,  and  a  new  trial  again  granted.  The 
plaintiff*  then  obtained  a  change  of  venue  to  Fayette^  where  a 
third  trial  resalted  in  a  third  verdict  for  the  defendants.  On 
this  a  judgment  was  rendered  over  a  motion  for  a  new  trial. 

The  first  question  that  is  presented  is,  whether,  under  the 
statute,  a  new  trial  could  have  been  granted,  even  if  soffi- 
cient  cause  had  been  shown  therefor.  The  statute,  upon 
the  subject  of  new  trials,  specifically  sets  forth  the  causes 
for  which  such  trials  should  be  granted,  under  eight  differ- 
ent heads,  or  subdivisions,  and  there  the  following  language 
occurs  in  the  same  section:  ^'Bnt  not  more  than  two  new 
trials  shall  be  granted  to  the  same  party,  in  the  same  cause.'' 
2  G.  &  H.  214.  It  is  urged  that  this  clause  has  reference  to 
the  particular  reason,  or  cause,  for  which  a  new  trial  may  be 
granted  in  pending  litigation,  as,  for  instance,  two  new  trials 
might  be  granted  under  each  of  the  heads,  or  subdivisions, 
enumerated  in  the  statute.  If  the  correct  view  of  the  statute 
is,  that  more  than  two  new  trials  may  be  granted  in  the  same 
case,  or  that  two  may  be  granted  for  each  cause^  which  may 
legally  be  assigned  therefor,  then  it  follows,  that  the  trials 
thus  granted,  might  not  be  limited  by  even  sixteen;  for  the 
first  subdivision  is,  "  Irregularity  in  the  proceedings  of  the 
Court,  jury,  or  prevailing  party,  or  any  order  of  Court,  or 
abuse  of  discretion,  by  which  the  party  was  prevented  from 
having  a  fair  trial."  Many  things  might  occur  that  could  be 
assigned  under  this  clause,  each  of  which  would  entitle  the 
losing,  or  injured  party,  to  a  new  trial. 

It  is  evident,  that  it  was  the  intention  of  those  who  framed 
and  enacted  this  law,  to  put  some  limit  to  litigation.  It  is 
urged  by  the  appellee,  that  the  limit  is  that,  if  the  Court  so 
orders,  the  same  party  may  have,  upon  showing  good  cause, 
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three  trials — ^three  verdicts  or  findings — ^but  no  more ;  that  is, 
that  no  more  than  two  new  trials  shall  be  granted  to  the  same 
party  in  the  same  suit,  litigation,  or  case. 

In  other  words,  the  contested  question  before  the  Court,  is 
here  meant  by  the  word,  cause.  That  is  one  of  the  meanings 
of  the  word  cause,  as  well  as  that  of  case.    1  Bouv.  L.  Diet. 

If  this  is  the  proper  interpretation  of  this  clause  of  the 
statute,  it  is  not  necessary  to  inquire  as  to  whether  the  two 
new  trials  were  granted  for  the  same  reason  upon  which  the 
motion  was  the  third  time  made;  nor  is  it  necessary  to  deter- 
mine any  other  questions  attempted  to  be  raised  in  the  record* 

In  view  of  the  evident  intent  with  which  the  statute  was 
framed,  and  the  peculiar  phraseology  used  therein,  to- wit: 
^^in  the  same  cause;"  not  for  the  same  cause;  we  are  of  the 
opinion  the  Court  had  exercised  the  discretion  conferred  upon 
it,  to  the  limit  allowed  by  the  statute,  and,  therefore,  very 
properly  refused  a  third  new  trial.  In  this  conclusion  we  are 
strengthened  by  the  different  language  adopted  by  the  same 
body  of  law  makers,  in  regard  to  applications  for  new  trials 
in  criminal  trials;  which  may  be  made  for  five  general 
reasons,  the  last  being  as  follows:  ^^5th.  When  the  verdict 
is  contrary  to  law  or  evidence;  but  not  more  than  two  new 
trials  shall  be  granted  for  this  cause  alone."  2  G.  &  H.  424; 
showing  that  in  criminal  cases  the  limit  does  not  attach  as  to 
the  other  causes  which  might  be  set  forth. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

George  Holland  and  C.  C.  Binkley^  for  the  appellant. 

Wilson  Morrow  and  James  Mcintosh^  for  the  appellee. 
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The  Cincinnati  and  Chicago  R,  R.  Co.  v.  McFarland.        m   m 

Statutes  Construed — Railroads — Assessments. — Section  697,  2 
O.  ft  H.  314,  makes  the  complaint  and  return,  as  to  the  defendant, 
in  an  application  for  the  assessment  of  damages  against  a  railroad 
company,  a  catise  of  action,  and  authorizes  him  to  raise  issues  of 
law  upon  them  by  the  ordinary  modes  used  in  Courts  of  this  State, 
which,  being  disposed  of,  may  be  followed  by  issues  of  fact,  to  be 
formed  and  tried  according  to  the  usual  practice  in  civil  cases. 

Practice. — It  is  not  error  to  refuse  a  motion,  or  prayer  of  a  party^ 
to  have  a  part  of  the  issues  in  a  cause  tried  at  one  time,  by  a  jury, 
and  the  others,  at  another  time,  by  the  Court. 

Practice. — ^Where  there  is  a  difference  between  the  journal  entry  of 
the  clerk,  and  the  recitals  in  the  bill  of  exceptions,  the  latter  must 

control. 

• 

APPEAL  from  the  Cass  Common  Pleas. 

Perkins,  J. — Complaint  by  McFarland  against  the  Cincin- 
nati and  Chicago  Railroad  Company^  for  an  assessment  of 
damages.  A  jury  was  empauneled  by  the  sheriff,  and  an 
assessment  of  damages  was  made  and  returned  to  the  proper 
Court.  Upon  such  return,  the  code  provides,  2  G.  ft  H.  p. 
814,  sec.  697,  that,  **Any  defendant  may  appear  and  traverse 
any  material  fact  therein  stated  in  the  inquest,  or  he  may 
plead  or  show  any  valid  matter  in  bar  of  the  right  of  the 
plaintiff  to  hav«  the  benefit  of  such  writ,  and  issues  of  law  and 
of  fact  may  be  made  up  and  tried,  and  the  Court  may  ad- 
judge costs  therein,  and  proceedings  bad  as  in  other  actions.'' 

This  section,  it  seems  to  us,  practically  makes  the  complaint 
and  return,  as  to  the  defendant,  a  cause  of  action,  and  author- 
izes him  to  raise  issues  of  law  upon  them,  by  the  ordinary 
modes  of  motion,  demurrer,  4;c.,  which,  being  disposed  o^ 
may  be  followed  by  issues  of  fact,  to  be  formed  and  tried 
according  to  the  usual  practice  in  civil  cases. 

As  to  the  plaintiff,  where  the  return  was  against  him,  he 
might,  of  course,  rest  on  his  complaint. 
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Jfy  then,  issues  of  fact  are  formed,  id  this  class  of  cases, 
regularly,  they  would  all  be  tried  at  the  same  time,  and  by  the 
same  person  or  persons.  The  Court  might,  at  the  request, 
or  with  the  assent  of  parties,  vary  from  this,  but  it  would  not 
be  bound  to.  It  would  not  be  error  in  the  Court  to  refuse  a 
motion,  or  prayer  of  a  party,  to  have  a  part  of  the  issues  in 
a  cause  tried  at  one  time  by  a  jury,  and  the  others,  at  another 
time,  by  the  Court. 

In  the  case  at  bar,  there  were  issues  upon  the  complaint 
and  return,  and  the  record  states  in  the  journal  entry  of  the 
derk,  that  the  cause  was  submitted,  &c.,  the  issues  upon 
the  complaint  found  for  the  plaintiff,  and  that  the  defendant 
then  demanded  a  jury  trial,  upon  the  exceptions  to  the 
return,  &c. 

The  bill  of  exceptions  states  the  fact  a  little  differently,  and 
must  control  the  clerk's  entry,  where  the  two  conflict  It 
states  that  the  defendant,  on  the  call  of  the  cause  for  trial, 
demanded  "a  jury  trial  upon  his  exceptions  to  the  inquest," 
ftc,  which  was  refused,  and  the  whole  cause  was  tried  by  the 
Court  on  the  voluntary  submission  by  the  parties  of  a  part 
of  the  cause,  &c. 

Kow,  the  only  exception  taken  was  to  the  refusal  of  the 
Court  to  allow  a  part  of  the  cause  to  be  given  to  a  jury.  Bat 
the  Court  had  a  right  to  refuse  the  motion  to  send  a  part  of 
the  cause  to  a  jury.  The  Court  rightly  overruled  that  mo- 
tion. What  course  the  defendant  should  have  taken,  on  the 
overruling  of  that  motion,  or  what  the  Court  should  have 
done,  we  need  not  inquire.  If  the  subsequent  action  of  the 
Court  was  objectionable,  it  should  have  been  excepted  to. 

The  evidence  is  not  in  the  record. 

The  judgment  must  be  afiirmed,  with  costs. 

Per  Curiam. — The  judgment  is  affirmed,  accordingly. 

JE.  Walker^  J.  E.  McDonald^  and  A.  L.  Roache,  for  the 
appellant. 
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Laubr  v.  Thb  Statb. 

STATUTBa  Construed — ^Constitutional  Law. — ^Temperance Law- 
Section  14,  1  O.  &  H.  617,  is  not  embraced  by  the  title  of  the  tem- 
perance act,  nor  properly  connected  with  tbe  subject  matter  of  it, 
and  is  therefore  unconstitutional  and  void. 

APPEAL  from  the  Marion  Circuit  Court. 

Per  Curiam. — Indictment  against  Lauer  for  retailing;  con- 
viction and  fine. 

The  prosecution  was  under  the  14th  section  of  the  temper- 
ance law  of  1859.    1  G.  &  H.  617. 

That  section  is  not  embraced  by  the  title  of  the  act,  nor 
properly  connected  with  the  subject  matter  of  it;  and  is, 
therefore,  void  by  the  constitution. 

That  section  is  upon  the  jurisdiction  of  Courts,  clearly  a 
subject  of  legislation  by  itself,  made  so  by  the  constitution. 

The  title  of  the  act  is,  '^  an  act  to  regulate  and  license  the 
sale  of  spirituous,  vinous,  malt  and  other  intoxicating  liquors; 
to  prohibit  the  adulteration  of  liquors;  to  repeal  all  former 
laws  concerning  the  provisions  of  this  act,  and  providing  pen- 
alties for  violation  thereof."  The  subject  of  jurisdiction  of 
Courts,  and  of  practice  therein  for  the  prosecution  of  offences, 
is  not  mentioned  in  the  title.  See  the  cases  on  this  subject 
referred  to  in  Kuhns  v.  KrammiSy  20  Ind.  490;  Thomasson  v. 
The  StatCy  15  Ind.  449,  is  overruled  on  this  point. 

The  judgment  is  reversed;  cause  remanded  to  be  dismissed. 

Jonathan  W.  Gordon  and  McDonald  ^  JRoachSj  for  the  ap- 
pellant. 

Oscar  B.  Hordj  Attorney  General,  for  the  State. 


462  SUPREME  COURT  OP  INDIANA- 

Hingle  v.  The  State. 

HiNOLE  27.  Ths  State. 

Statutes  Construed — Te^iperange  Law. — Under  the  temperance 
law  of  1859,  1  G.  &  H.  617,  there  is  no  penalty  against  a  person, 
licensed  according  to  the  act,  for  selling  on  Sunday. 

Same — Overruled  Cases. — The  cases  of  Thomasion  y.  The  Staie^ 
15  Ind.  449 ;  Sohn  v.  The  State,  18  Ind.  389,  and  The  Slate  y. 
ThomassoTif  19  Ind.  99,  are  overruled,  so  far  as  the  decisions  there* 
in  are  inconsistent  with  the  decisions  in  Hingle  y.  The  State  and 
Lauer  v.  The  State,  infra, 

APPEAL  from  the  Marion  Circuit  Court, 

Per  Curiam. — ^Indictment  against  Hingle  for  selling  a  gill 
of  liquor  on  Sunday.  The  indictment  does  not  aver  that 
Hingle  is  a  person  "  not  being  licensed  according  to  the  pro- 
visions of  the  act/'  &c.,  which,  it  must  be  remembered,  is  a 
penal  one.  There  is  no  penalty  in  the  act,  upon  a  person  be- 
ing licensed  according  to  the  act,  for  selling  on  Sunday.  A 
careful  reading  of  the  act  will  satisfy  any  one  of  this.  The 
cases  of  Thomasson  v.  The  Siate^  15  Ind,  449,  and  Sohn  y. 
The  State,  18  Ind.  389,  and  The  State  v.  Thomasson,  19  Ind. 
99,  are  overruled  on  this  point.  It  was  not  much  considered 
in  those  cases. 

Did  the  act  prescribe  a  penalty,  it  could  not  be  enforced  by 
indictment.  Lauer  v.  The  State,  at  this  term.  The  indict- 
ment should  have  been  quashed. 

The  judgment  is  reversed  and  cause  remanded,  that  said 
indictment  may  be  quashed. 

J.  W.  Gordon,  for  the  appellant. 

Oscar  B.  Hord,  Attorney  General,  for  thfe  appellee. 
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Thb  Board  of  Trustees  op  the  Wabash  and  Erie  Canal  r.     »  ^ 
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Eeinhart. 

Contract — Lease  op  Water  Power. — ^Whcre  successive  leases  of 
water  power  on  the  Wabash  and  Brie  Canal  are  executed  by  the 
trustees  thereof  to  different  persons,  and  the  water  in  the  canal 
proves  insufficient  to  supply  th«  requisite  amount  to  all  the  lessees, 
but  is  sufficient  to  supply  some  of  them,  the  lessees  should  be  sup- 
plied in  the  order  in  which  the  leases  are  executed. 

Evidence. — The  best  existing  evidence  of  a  fact  must  be  produced 
to  prove  it;  and  therefore  parol  evidence  of  the  contents  of  a 
record  is  not  admissible ;  but/ where  the  record  or  document  is  not 
a  part  of  the  fact  to  be  proved,  but  is  merely  a  collateral  or  subse- 
quent memorial  of  the  fact,  parol  evidence  of  such  fact  may  be  - 
given. 

APPEAL  from  the  Cass  Circuit  Court 

Perkins,  J. — In  1846,  the  State  of  Indiana^  by  Steams 
Fisher  J  her  agent,  made  a  lease  of  water  power  on  the  Wabash 
and  Erie  Canalj  at  Delphi,  to  one  Robertson,  to  this  extent, 
•viz:  "The  use,  &c.,  of  so  much  of  the  surplus  wale/,  not 
required  for  the  purposes  of  navigation,  &e.,  as  will  be  suffi- 
cient to  propel  a  paper  mill,  not  requiring  more  than  four 
standard  powers,*'  Ac. 

The  canal,  water  power,  water  rights,  &c.,  suhsequently 
passed  to  the  Board  of  Trustees,  Ac,  and  the  lease  to  Robert- 
son  passed  by  assignment  to  the  plaintiffs. 

The  assignment  was  not  approved  by  the  chief  engineer 
till  some  time  after  it  was  made,  but  the  approval,  when  made, 
related  back  to  the  time  of  the  assignment.  Ashley  Y.Eberts, 
ante,  55.  After  the  foregoing  lease  was  executed,  others  were 
Buccessively  made  to  different  parties. 

When  the  supply  of  water  began  to  decline,  in  the  dry 
season,  the  mills  on  the  canal  had  to  stand  idle  more  or  less 
of  the  time  for  want  of  water;  and  the  question  in  this  case 
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iSy  whether,  when  the  water  not  needed  for  navigation,  be- 
came insufficient  to  propel  all  the  mills  at  Delphij  erected, 
under  leases,  upon  it,  the  surplus  of  water  was  to  be  supplied 
to  all  the  mills  equally,  or  to  be  supplied,  first  to  the  mill  of 
the  first  lessee,  and  then,  if  any  yet  remained,  that  to  be  sup- 
plied to  the  mill  of  the  second  lessee;  in  other  words,  whether, 
as  the  water  failed,  the  mills  were  to  stop  in  the  inverse  order 
of  the  leases,  or  pro  ratay  if  we  may  use  that  term. 

The  Court  below  held  that  the  mills  were  to  stop  in  the  in- 
verse order  of  the  leases.  After  considerable  reflection,  and 
some  doubt,  we  have  come  to  the  conclusion  that  the  Court 
was  right.  As  matter  of  law,  we  think  such  was  the  operation 
of  the  successive  leases;  and  we  do  not  discover  anything  in 
the  statutes  controlling  that  operation,  as  governed  by  general 
legal  principles.  This  being  so,  the  simple  facts  that  the  Trus- 
tees made  subsequent  leases  at  the  request  of  prior  lessees, 
and  that  the  rents  would  facilitate  the  collection  of  a  debt  by 
such  prior  lessees,  could  not  change  the  legal  effect  of  the 
leases,  nor  the  rights  of  successive  lessees. 

The  defendants  below,  the  Trustees,  set  up  a  claim  against- 
the  plaintiffs  for  the  use  of  extra  water,  for  power  used  in 
excess  of  the  lease.  As  a  fact  tending  to  rebut  the  validity 
of  the  claim,  the  plaintiffs  proved,  by  parol,  that  they  had 
had  transactions  with  the  defendants,  the  Trustees,  had  passed 
receipts,  and  that  the  defendants,  the  Trustees,  had  not,  before 
this  suit,  set  up  any  claim  for  the  use  of  extra  water.  The 
defendants  then  asked  the  witness,  who  stated  the  foregoing 
facts,  if  the  transactions  mentioned  were  not  suits  of  which 
records  existed,  &c.,  and  the  witness  answered  that  they  were, 
whereupon  the  defendants  moved  that  the  entire  statements 
of  the  witness  be  rejected  as  evidence,  which  motion  the 
Court  overruled. 

It  is  a  general  rule  that  the  best  existing  evidence  of  a  fact 
must  be  produced  to  prove  it;  and  where  the  matter  to  be 
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proved  is  the  contents  of  a  record,  or  the  terms  of  a  written 
contract,  and  they  are  in  existence,  the  record  and  contract 
are  the  best  evidence.  In  this  case,  it  was  not  the  contents  of 
a  record  or  contract  of  which  proof  was  given,  but  the  fact 
that  the  defendants  had  never  before,  nor  at  certain  times  in 
particular,  claimed  pay  for  the  use  of  extra  water;  and  we 
think  that  fact  might  be  proved  by  parol,  even  though,  as  to 
the  particular  times,  there  might  be  record  evidence.  Thus, 
says  Mr.  Greenleafy  "where,  however,  the  record  or  docu- 
ment appointed  by  law,  is  not  a  part  of  the  fact  to  be  proved, 
but  is  merely  a  collateral  or  subsequent  memorial  of  the  fact, 
such  as  the  registry  of  marriages  and  births,  and  the  like,  it 
has  not  this  exclusive  character,  but  any  other  legal  proof  is 
admitted."  1  Greenl.  Ev.  p.  125.  See,  also,  sections  89, 90, 92 
and  97  of  the  same  volume;  3  Ind.  884. 

Per  Curiam. — The  judgment  below  is  affirmed,  with  1  per 
cent,  damages,  and  costs. 

D.  D.  Pratt^  for  the  appellant. 


Laukr  v.  The  State. 

APPEAL  from  the  Grant  Circuit  Court. 

Per  Curiam. — The  judgment  in  this  case,  is  reversed  and 
remanded  to  be  dismissed,  for  the  reasons  given  in  Lauer  v. 
The  Slate,  at  this  term ;  the  questions  involved  being  alike  in 
both  cases.  , 

N.  W.  Gordon  and  H.  D.  Thompson^  for  the  appellant. 

Oscar  B.  Hord,  Attorney  General,  for  the  State. 
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^  *H  Blakbmorb  v.  Tabbe's  Executor. 

LsASB — Chattel  Mortgaob — Estoppel. — A  and  B  ezecnted  a 
lease  to  C,  of  certain  land  for  seven  years,  at  an  agreed  rent^  upon 
which  0  agreed  to  erect  certain  buildings  and  to  carry  on  certain 
bunness,  which  buildings  C  should  own  and  be  entitled  to  remoye 
at  the  end  of  the  term,  and,  to  secure  the  payment  of  the  rent,  said 
buildings  were  declared  in  the  lease  to  be  mortgaged  to  A  and  JB. 
The  latter  signed  and  acknowledged  said  lease,  on  May  29,  1857, 
and  C  did  so  on  Juh/  9,  1857,  at  which  time  said  buildings  had 
been  erected  on  said  premises,  and  on  Jult/ 10, 1857,  it  was  recorded 
in  the  mortgage  record  of  the  county.     D  was  subscribing  witness 
to  the  execution  of  the  lease  by  (7,  and,  by  an  arrangement  subse- 
quently made  between  him  and  (7,  he  became  the  prospective  owner 
of  the  improvements  to  be  erected  by  C  on  the  land. 
Held^  1.     That  D  was  estopped  by  his  own  acts  to  deny  the  owner- 
ship of  said  lease  and  improvements  by  C,  or  his  right  to  incumber 
them  by  liens,  and  all  persons  claiming  under,  or  through  D,  were 
bound  by  that  estoppel,  as  to  liens  created  as  above,  unless  they 
can  show  fraud  or  want  of  consideration. 
2.     That  A  and  B,  to  the  extent  to  which  they  had  the  first  lien  on 
,« gjhU^kttjmaf  ements,  under  the  terms  of  said  lease,  could  enforce  it 
.  ^>^: ' .^Cr^orebtoifare,  against  D,  and  those  claiming  under  or  through 
«.:    him,  saidLle^e,  as  to  said  lien,  being  equivalent  to  a  mortgage. 
^,v  ^   3.     XbaVsaid  lAase  in  its  character  of  mortgage,  was  not  void  for 
^      ^,^"'Jilniiertain^J(  th|  property  mortgaged  being  on  the  premises  of  the 
^  *       mo/t^{L|(ecs,  a^d  to  that  extent  in  their  possession  and  identified, 
'^     ^jf»^  said  m^tgage  being  recorded. 
'iVc^3!tftly"'fcreclosure  is  the  proper  remedy  for  the  enforcement  of  a 

chattel  mortgage. 

• 

APPEAL  from  the  Cass  Circuit  Court. 

Perkins,  J. — Suit  for  rent,  and  to  enforce  a  lien  for  its  pay- 
ment. Judgment  below  for  plaintiffs.  The  suit  was  com- 
menced in  1859. 

On  the  8d  of  ApriU  1857,  Hamilton  and  Taber  made  a  con* 
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tract  in  writiDg,  leasing  to  one  Shoobridgej  a  certain  quantity 
of  land  adjoining  TabervUUy  IndianUj  for  a  term  of  seven 
years,  npon  the  conditions  that  said  Shoobridge  erect  on  the  land 
certain  buildings,  and  carry  on  in  them  certain  kinds  of  manu- 
facturing, and  that  he  should  pay  the  taxes  on  said  improve- 
ments, and  should  own  them  and  have  the  right  to  remove 
them  at  the  end  of  the  term;  and,  further,  should  pay  a  cer- 
tain annual  rent  for  the  land,  to  secure  the  payment  of  which, 
the  said  improvements,  to  be  erected  on  the  land  by  said  Shoo- 
bridge^  were  declared,  in  said  lease,  to  be  thereby  mortgaged. 

Hamilton  and  Taber  signed  and  acknowledged  the  lease  on 
the  29th  day  of  May^  1857,  Shoobridge  signed  and  acknowl- 
edged it  on  the  9th  of  Julyj  1867,  and  it  was  recorded  on 
the  next  day,  the  10th  of  Julyy  1857,  in  the  mortgage  re- 
cord of  the  county.  Henry  H  Euarts  was  the  subscribing 
witness  to  the  execution  of  the  lease  by  Shoobridge;  and,  at 
the  time  the  latter  executed,  and  Euarts  witnessed  it,  both 
expected,  as  did,  also,  Hamilton  and  Taber^  that  Shoobridge 
was  to  be  the  owner  of  the  improvements  stipulated  to  be 
erected,  and  which  were  erected  in  the  name  of  Shoobridge; 
he  appears  to  have  honestly  been  held  out,  at  the  time,  as  the 
prospective  owner;  but  an  arrangement  was  made  afterwards 
between  him  and  Euarts^  by  which  his  prospective  ownership 
was  extinguished,  and,  as  between  them,  Euarts  bjscame  the 
owner.    This  is  clearly  shown  by  the  evidence. 

Upon  the  foregoing  facts,  EuartSy  having  held  out  to  JTam- 
HUon  and  TaJber  that  Shoobridge  Was  the  proprietor  of  the 
lease,  buildings,  &c.,  is  estopped,  as  against  them,  to  deny 
such  ownership,  and  the  consequent  power  in  Shoobridge  to 
incumber  them  by  liens;  and  all  pers&ns  claiming  under  or 
through  Euarts^  are  bound  by  that  estoppel,  as  to  liens  cre- 
ated as  above,  unless  they  can  show  fraud,  or  want  of  consid- 
eration, on  the  part  of  Hamilton  and  Taber^  in  the  transaction. 
Ko  such  showing  is  attempted. 
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Hamilton  and  TabeVy  then,  to  the  extent  that  tbey  bad  the 
first  lien,  could  enforce  it,  upon  the  property  specified  in  the 
lease,  against  Euarts  and  those  claiming  through  him,  equally 
as  efficiently  as  they  could  have  done,  had  the  lease  been 
signed  by  Euarts  himself. 

It  appears  that  on  the  16th  of  May^  1857,  G.  W.  Blakemore 
sold  Henry  H.  EuartSy  hereinbefore  mentioned,  a  tract  of 
land,  three  and  a  half  miles  south  of  Logansporty  and  took 
his  notes  for  the  purchase  money.  The  notes  were  not  paid, 
and  judgment  was  obtained  upon  those  first  due,  on  the  80th 
of  Odobery  1857.  Execution  was  issued  upon  the  judgment, 
.  and  levied  upon  the  property  put  upon  Hamilton  and  Taber^s 
land,  under  the  lease  above  mentioned,  as  the  property  of 
said  Euarts-;  and  the  question  is,  is  the  property  subject  to 
the  lien  asserted  by  Hamilton  and  Taber  for  rent?  If  it  would 
be  so  subject,  bad  the  lease  been  made  to,  and  signed  by 
EuartSy  instead  of  Shoobridgey  it  is  so  subject  now,  because 
Hamilton  and  Taber  took  the  lien,  such  as  it  is,  on  the  faith 
of  a  representation  by  Euarts  to  them,  that  the  property  be- 
longed to  Shoobridge. 

Suppose,  tben,  the  improvements  had  been  made  by  EuartSy 
under  a  parol  agreement  for  such  a  lease  as  appears  in  this 
case,  between  him,  instead  of  Shoobridgey  on  one  part,  and 
Hamilton  and  Taber  on  the  other  part;  suppose,  on  the  9th 
of  Julyy  after  the  improvements  had  been  so  erected,  such  a 
lien  as  that  actually  appearing  in  this  case,  had  been  executed 
between  Euarts  and  Hamilton  and  Tabery  and  had  never  been 
recorded,  but  that  Blakemorey  and  all  under  him,  had  been 
actually  notified  of  the  existence  of  the  lease,  and  its  con- 
tents; could  Hamilton  and  Taber  have  retained  the  lien  on 
the  property  against  an  execution  in  favor  of  Blakemorey  on  a 
judgment  rendered  and  execution  issued  after  the  full  execu- 
tion and  such  notice  of  the  lease  ?  This  question  is  asked 
upon  the  hypothesis  that  the  instrument  called  a  lease,  in  the 
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case,  does  not  amount,  also,  to  a  mortgage.  Story,  2d  volume 
of  Eq.  Jur.,  sec.  1231,  speaking  of  equitable  liens,  says: 

"Indeed,  there  is  generally  no  difficulty  in  equity  in  estab- 
lishing a  lien,  not  only  on  real  estate,  but  on  personal  property, 
or  on  money  in  the  hands  of  a  third  person,  wherever  that  is 
matter  of  agreement,  at  least  against  the  party  himself,  and 
third  persons,  who  are  volunteers,  or  have  notice;  for  it  is  a 
general  principle  in  equity,  that,  as  against  the  party  himself, 
and  any  claiming  under  him  voluntarily,  or  with  notice,  such 
an  agreement  raises  a  trust.'' 

But  we  shall  pass  this  point,  because  we  think  the  lease 
contains  a  mortgage  by  Shoobridyey  and  by  Euarts^  through 
ShoohridgCj  to  Hamilton  and  Tother  of  the  improvements,  &c., 
named.  It  contains  this  clause:  "And  for  the  purpose  of 
securing  the  prompt  payment  of  the  rent,  and  the  punctual 
performance  of  the  stipulations  of  this  lease,  [from  Hamilton 
and  Taher  to  him,]  said  Shoohridge  [said  Euq^rts  agreeing 
thereto,]  hereby  mortgages  and  warrants  said  buildings  and 
machinery  to  the  party  of  the  first  part,  [said  Hamilton  and 
Taber.J 

This  mortgage  clause  was  signed  on  the  9th  of  July^  1857, 
as  we  have  seen,  by  ShoobndgCj  being  after  the  improvements 
were  placed  upon  the  leased  premises,  was  duly  acknowl- 
edged, and  recorded  on  the  next  day,  the  10th  of  July.  As 
it  was  a  mortgage  by  Shoohridge  to  Hamilton  and  Taber^  the 
latter  properly  had  it  recorded  in  the  book  of  mortgages. 
There  was  where  third  persons  would  look  for  such  incum- 
brances. As  to  third  persons,  the  case  would  stand  thus. 
Prima  facky  the  improvements  would  belong  to  Hamilton  and 
TabeTy  because  of  their  ownership  of  the  land  on  which  they 
were  situated.  On  inquiry,  it  would  be  found  that  they  were 
owned  by  the  lessee,  but  the  lease  itself,  which  disclosed  the 
lessee's  title,  would,  also,  show  the  lien  of  the  lessors,  and,  in 
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addition,  on  examining  the  mortgage  record,  it  would  be 
again  disclosed. 

The  mortgage,  then,  being  valid,  Blakemor^s  coarse  was  to 
sell,  so  far  as  Euarts  was  concerned,  the  property  covered  by 
it,  subject  to  the  mortgage.  This  follows  from  the  fact  that 
the  mortgage  was  the  elder  lien.  Lord  v.  Fisher^  19  Ind.  7. 
8ee.,  also,  18  Ind.  250.  Oar  statute  treats  cbattel-mortgages, 
in  this  respect,  like  mortgages  upon  real  estate.  2  G.  &  H.  p. 
240,  sec.  486. 

It  is  objected  that  the  mortgage  is  void  for  uncertainty. 
Bat  when  we  consider  that  the  property  mortgaged  was  all 
on  the  premises  of  the  mortgagees,  thus,  to  some  extent^ 
in  their  possession,  and  that  the  mortgage  covered  all  the 
buildings  and  machinery,  which,  being,  as  we  have  said,  on 
the  land  of  the  mortgagees,  were  thus  separated  from  all 
other  property,  and  identified ;  and  the  further  fact  that  Blake- 
TfiorCy  and  all  others  concerned,  had  notice,  &c.,  we  think  the 
mortgage  can  not  be  held  void,  or  inoperative  as  to  any  of 
the  described  property  for  uncertainty. 

It  is  also  insisted,  that  a  suit  by  foreclosure  will  not  lie  upon 
a  chattel  mortgage.  As  our  statute  places  chattel  mortgages 
on  the  footing  of  mortgages  upon  real  estate,  in  this,  that  it 
recognizes  the  legal  title,  the  equity  of  redemption,  as  re- 
maining in  the  mortgagor,  and  the  mortgagee  as  having  but 
a  lien,  it  follows  that  a  foreclosure  is  the  proper  mode  of  pro- 
ceedure  to  enforce  the  lien,  and  extinguish  the  equity  of  re* 
demption.  8  Wend.  500;  11  Ind.  898;  18  Ind.  141;  Will,  on 
Per.  Prop,  side  p.  45 ;  Same  on  B.  Prop.,  do.  867.  Bee,  as 
bearing  on  this  case,  Chandler  v.  Caldwell^  17  Ind.  256.  Also, 
see  14  Ind.  281 ;  5  id.  293;  2  id.  668;  7  Blackf.  284;  8  id.  420, 
1  Ind.  856;  11  Ind.  819;  2  Story  s  Rep.  680;  Smith's  Mer.L. 
698.  These  last  citations  are  upon  the  power  to  mortgage 
property,  not  in  existence  at  the  time.    See,  also,  8  Ind.  864. 

In  the  case  at  bar,  it  will  be  observed,  the  seven  years  for 
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which  the  mortgage  was  to  ran,  had  not  expired  at  the  com- 
meDcement  or  trial  of  the  suit ;  and  surely  Blakemore  could 
not  complain  that  the  remedy  by  foreclosure  was  adopted. 
And,  under  our  statutesy  and  upon  general  principles  of 
equity,  we  see  no  reason  why  the  general  rules  of  foreclo- 
sure, as  to  mortgages,  should  not  be  applied  in  cases  of  chat- 
tel mortgages.  See  2  Hill,  on  Mort.,  pp.  346,  478,  504,  as  to 
chattel  mortgages. 

But  it  further  follows,  from  the  abore  propositions,  that  in 
selling  the  mortgaged  property,  on  SamiUon  and  Tabei^s 
judgment  of  foreclosure,  on  failure  of  Blakemore^  or  others 
interested,  to  pay  the  money  found  due  on  it,  the  Court,  or 
sheriff,  might  cause  such  part  of  that  property  as  had  not 
been  sold,  or  incumbered  by  later  mortgages,  to  third  persons, 
to  be  first  disposed  of.    Aiken  v.  Bruin^  21  Ind.  187. 

Per  Curiam. — The  judgment  below  is  affirmed,  with  costs. 

L.  Chamberlain  and  George  W.  Blakemorej  for  the  appellant. 

D.  D.  Pratt,  for  the  appellees. 


LaFFSBTT  V,  JeLIiXY. 

Chahpertt — CoNTRAC?T8. — ^Wliere  Ay  by  power  of  attorney,  consii- 
tutea  B,  a  lawyer,  his  agent  to  secure  and  collect  his  interest  in  an 
estate,  and,  as  a  part  of  the  same  transaction,  J3  agrees  to  prosecute 
the  claim  for  A  for  one-half  of  whatever  of  said  estate  he  might 
BO  obtain,  it  being  apparent  that  litigation  in  Court  was  contem- 
plated for  the  recovery  of  said  claim,  such  contract  is  champertous 
and  void. 

Pbincipal  and  Agent. — As  a  general  rule,  in  all  eases  where  a  per- 
son is,  either  actually  or  constructively,  an  agent  for  another,  all 
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profits  ajid  advantages  mad«  by  him  in  the  business  of  the  agency, 
beyond  bis  ordinary  compensation,  will  belong  to  bis  principal. 

Illegal  Contract — ^Rescission. — A  party  to  an  illegal  ezecntory 
contract  may  rescind  or  repudiate  it,  and  an  executed  contract  sub- 
sequently made,  inconsistent  witb  it,  will  amount  to  a  rescission 
or  repudiation  of  it. 

APPEAL  from  the  Ohio  Common  Pleas. 

Peekins,  J. — ^In  1850,  John  M.  Daniels  departed  this  life,  in- 
testate, at  Rising  8un^  Indiana j  leaving  neither  widow  nor 
children,  but  an  estate  of  the  value  of  some  3,000  dollars. 
Letters  of  administration  upon  his  estate  were  granted  to 
Brovmy  TWpley  and  Dodd.    See  Brown  v.  King^  2  Ind.  520. 

In  February y  1851,  the  Court  ordered  the  administrators  to 
pay  over  the  moneys  belonging  to  the  estate  to  James  S,  JeUey, 
Mq.j  as  agent  of  John^  James ^  Nancy ^  Darius  and  Boone  Mc- 
GeCy  alleged  infant  heirs  of  said  John  M.  DanielSy  deceased. 
This  illegal  order  was  reversed  by  the  Supreme  Court.  See 
Tapley  v.  McQeey  6  Ind.  56. 

In  1858,  the  administrators  of  Daniels  obtained  judgment 
against  Jelley y  in  a  suit  that  had  been  pending  for  some  length 
of  time,  for  2,681  dollars  and  ^6  cents,  of  which  judgment,  it 
would  seem,  Jelley  paid  at  least  600  dollars.  The  balance  of 
the  judgment,  we  take  it,  represented  the  amount  of  money 
in  Jelley's  hands,  belonging  to  the  estate  of  Daniels,  for  distri- 
bution among  his  heirs ;  and  the  question  had  arisen,  who 
were  those  heirs?  The  McGeeSy  above  named,  were  the  kin- 
dred of  Daniels  first  discovered.  They  were  cousins,  living 
in  Pennsylvania.  Next,  Mary  Laffertyy  wife  of  James  Laf- 
fertyy  a  sister  of  DanielSy  living  in  Canaday  was  found.  She 
was  the  heir. 

On  the  80th  of  ^Augusty  1854,  said  Mary  Lafferty,  jointly 
with  her  husband,  executed  to  John  TT.  Spencety  of  Rising 
Suny  Indianay  a  power  of  attorney,  to,  in  their  names,  prose- 


MAT  TERM,  1864.  478 


Lafferty  v.  Jelley. 


cute  and  defend  all  salts  then  pending,  or  thereafter  to  be  in- 
stituted, touching  the  settlement  and  recovery  for  them  of 
the  estate  of  John  M.  DanidSj  deceased;  and*,  on  the  same 
day,  apparently  as  a  part  of  the  same  transaction,  entered 
into  an  arrangement  with  Spencer  by  which  he  undertook  "to 
prosecute  the  claim  of  Lafferty  and  wife  to  the  estate,"  &c., 
for  "  one-half  of  whatever  of  said  estate"  he  might  so  ob- 
tain, &c. 

Under  this  contract,  we  may  here  remark,  Mrs.  Spencer^ 
then  the  wife,  and  now  the  heir  of  John  W.  Spencer,  who  has 
deceased,  claims  the  proceeds  of  the  judgment  against  Jelley 
above  referred  to ;  but,  according  to  the  case  of  CoquiUar<rs 
AdnCr  v.  Bearss  et  cU.y  21  Ind.  479,  and  the  cases  cited,  we 
-think  the  contract  champertous  and  void.  We  think  litiga- 
tion in  Court  was  contemplated  for  the  recovery  of  the  sub- 
ject matter  of  the  contract.  The  questions  as  to  how  far  the 
contract  had  been  executed,  whether  it  had  been  by  the  Laf- 
fertys  repudiated,  and  whether  Spencer  was  not  entitled  upon 
a  quantum  meruit  for  services  rendered,  are  here  passed  by. 
Bee,  however,  Tracy  v.  Talmadge,  4  Seld.  (N*-T.)  Rep.  162. 

Early  in  1851,  at  least,  Jelley  had  become  the  attorney  of 
the  McQees,  and  undertaken  to  obtain  the  estate  of  Daniels 
for  them.  As  early  as  1855,  at  least,  he  had  notice  of  the 
existence  of  Mrs.  Laffertyj  her  relationship  to  Daniels,  and 
of  her  contract  with  Spencer.  On  the  17th  of  July,  1858, 
while  the  suit  by  the  administrator  of  Daniels  against  Jelleyy 
for  the  moneys  of  the  estate  in  his  hands,  was  pending,  and 
had  been  continued  from  term  to  term  for  a  year,  and  in  which 
suit  the  recovery  was  for  2,600  dollars,  a  paper  of  the  follow- 
ing substance  was  executed  to  him : 

"Know  all  men  that,  we,  James  and  Mary  Lafferty y  of  Mon- 
trealy  Canada,  for  250  dollars  in  hand,  paid  by  James  S.  Jelley, 
and  for  certain  further  considerations,  &c.,  have  this  day  sold 
and  assigned  to  said  Jelley,  all  our  interest  in  the  personal 
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estate  of  JpAn  M.  Danidsj  deccMed,  to  control  and  manage  so 
&r  as  oar  interest  hereby  sold  is  concerned^  and  giTe  him 
power  to  settle  said  estate,  as  may  be  satis&ctOTy  to  hiniy  to 
give  receipts,  and  as  our  attorney,  to  strike  out  our  names 
from  all  saits,  and  to  insert  his  own  instead  if  he  desires. 
And  we  disclaim  having  any  rights  in  said  estate  from  this 
day;  and  it  is  understood  and  agreed  by  us  that,  in  con^der- 
ation  of  this  settlement  and  compromise,  we  release  all  claims 
to  all  moneys  heretofore  paid  by  administrators  of  said  estate, 
by  order  of  the  Probate  Court  of  Ohio  county,  to  said  Jdley^ 

as  attorney  of  the  heirs  of  Dudley  McGee^  and  for OwenSj 

their  guardian ;  the  same  is  released  to  said  Jelley j  and  we 
direct  that  any  suit  or  suits  for  the  recovery  of  said  moneys 
may  Ue  dismissed," 

It  thus  appears  that,  while  Jdley  was  defending  a  suit  in 
behalf  of  the  McGees,  his  clients,  he  purchased  in  the  subject 
matter  of  the  suit,  from  those  claiming  by  another  title,  for 
his  own  benefit  This,  it  would  seem,  he  could  not  do,  should 
those  parties  interpose.  Story  says,  in  his  work  on  Agency, 
sec.  211,  that  it  is  a  general  principle,  ^Hhat  in  all  cases,  where 
a  person  is,  either  actually  or  constructively,  an  agent  for 
other  persons,  all  profits  and  advantages  made  by  him  in  the 
business,  beyond  his  prdinary  compensation,  are  for  the  ben- 
efit of  his  employers.''  It  may  be  observed  that  James  Laf- 
ferty  swears  that  Jelley  was  to  give  his  wife  half  the  estate 
over  and  above  the  250  dollars.  Jelley  did  not  plead  this  assign- 
ment of  the  estate,  in  the  suit  pending,  but,  after  jadgment 
against  him  in  that,  he  instituted  this  suit  to  obtain  an  entry 
of  satisfaction  upon  the  judgment,  on  the  ground  that  he 
was  the  beneficial  owner  of  it,  in  his  own  right,  and  he  ob- 
tained judgment  for  snch  entry  of  satisfaction  below,  from 
which  the  present  appeal  to  this  Court  was  taken. 

Jelley's  right  to  the  entry  of  satisfaction  of  the  judgment 
was  resisted  below,  by,  among  others,  John  Laffertyy  a  son  of 


UAY  TERM,  1864,  476 

Laffertj  t;.  Jelley. 


James  and  Mary  Laffertyy  to  whom  said  James  and  Mary^  on 
the  26th  of  NovemhtTy  1858,  relinqniBhed,  for  a  coneideration, 
all  their  interest  in  the  estate  of  Damds^  deceased. 

A  party  to  an  illegal  executory  contract  may  rescind  or  \ 
repudiate  it.    Morris  v.  Philpoty  11  Ind.  p,  447. 

Hence,  the  contract  of  the  Lafferiys  with  Spencer  did  not 
preclude  them  from  selling  their  interest  in  Daniels^  estate  to 
John  Lafferty.  And,  it  having  been  judicially  established 
that  Mary  Lafferty  was  the  legal  heir  to  all  Daniels'  estate, 
and  that  estate  being  in  Jelley* s  hands,  if  he,  by  representa- 
tions, fraudulent  in  law,  obtained  an  acquittance  from  the 
heir  by  paying  a  less  sum  than  the  heir  was  entitled  to,  the 
heir,  or  assignee  of  the  heir,  may  show  such  fact,  and  recover 
the  balance  due.    See  Crassen  et  al,  v.  Swoveland,  at  this  term. 

A  receipt  for  an  entire  debt,  upon  payment  of  a  part  of  it, 
even  where  there  is  no  fraud,  will  not  always  protect  the 
debtor  from  a  suit  for  the  balance.  Fitzgerald  v.  Smithy  1 
Ind.  810. 

Does  the  record  make  a  case  of  fraud,  in  the  eye  of  the 
law,  on  the  part  of  JeUey,  in  settling  with  James  and  Mary 
Lafferty  f  In  answering  this  question,  we  shall  treat  the  con- 
tract then  made  by  Jelley^  as  made  on  his  own  account,  and 
not  on  account  of  his  clients,  the  McGee  heirs,  because  he 
has  so  treated  it,  and  they  are  not  now  interposing. 

We  are  constrained  to  hold  that  the  record,  all  that  we  can 
look  at,  makes  a  case  of  fraud.    The  record  informs  us  that : 

1.  Jelley  represented  to  James  Lafferty^  who  acted  for  his 
wife  in  the  premises,  that  the  question  of  the  heirship  of  his 
wife  was  doubtful,  while  Jelley  himself  considered  it  so  clear 
that  he  had  abandoned  the  conflicting,  or  rival  claim,  of  the 
McGeeSy  and  was  proceeding  to  buy  from  Lafferty  on  his. own 
account. 

2.  He  represented  that  he  had  paid  amounts  to  the  MeQees 
umieran  order  of  Court,  which  would  protect  him  from  re- 


476  SUPREME  COURT  OP  INDIANA. 

ManBur  v.  Bradley. 

payment,  when  he  had  not  paid  them  any  thing,  but  had  the 
whole  estate  in  his  own  hands.  This  was  matter  touching 
which  Lafferty  almost  necessarily  relied  on  the  statement  of 
Jelley, 

8.  He  represented  that  the  balance  of  the  estate  did  not 
amount  to  more  than  500  dollars,  when  he  must  have  known 
that  it  amdhnted  to  over  2,000  dollars.  This  was  matter  pe- 
culiarly, under  the  circumstances,  within  his  knowledge. 

Considering  the  situation  of  the  respective  parties,  we  think 
these  facts  make  a  case  of  fraud  in  law,  and  they  are  not,  in 
our  opinion,  rebutted  by  any  thing  appearing  in  the  record. 
The  parties  did  not  stand  on  equal  ground.  The  case  is  a 
peculiar  one  in  its  facts  and  circumstances.  We  think  the 
motion  for  a  new  trial  should  have  been  sustained  below,  be- 
cause the  finding  was  against  the  evidence.  We  are  not  sat- 
isfied that  right  has  been  done  in  this  case,  and  think  there 
ought  to  be  another  trial. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded  for  a  new  trial. 

A.  C.  Downey  J  for  the  appellants. 

J.  E.  McDonald  and  A.  L.  Boachcy  for  the  appellee. 


^»» 


Mansub  v.  Bradley. 

Practice — Mode  op  Exahininq  Witness. — ^Where  a  witness  is  al- 
lowed by  the  Court  to  read  his  testimoDy  in  chief  to  the  jury,  from 
a  previously  written  narrative,  without  interrogations,  over  the  ob- 
jection of  the  adverse  party,  and  the  witness  is  then  subjected  to  a 
full  cross  examination  by  the  adverse  party,  and  re*examination  by 
the  party  producing  him,  in  the  usual  manner,  this  Court  will  not 
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reyerse  the  judgment  below  on  acconnt  thereof,  unless  it  appear 
that  the  complaining  party  was  injured  thereby,  but,  the  evidence 
not  being  in  the  record,  will  presume  in  favor  of  the  lower  tribunal. 
Practice  in  Supreme  Court.— As  to  points  of  practice  in  this  Court, 
see  the  latter  part  of  this  opinion. 

APPEAL  from  the  Marion  Circuit  Court. 

Perkins,  J. — Mansur  ^  Co.,  sued  Bradley  for  about  5,000 
dollars.  The  complaint  was  filed  against  Bradley  ^  Woolley, 
but,  Woolley  not  being  found,  was  prosecuted  against  Bradley. 

The  complaint  was  composed  of  three  paragraphs: 

1.  Against  Bradley  ^  WooUeyy  as  late  partners,  doing  busi- 
ness as  bankers,  for  5,000  dollars,  money  lent. 

2.  Against  the  same  as  partners  in  the  business  of  bankers 
and  brokers,  under  the  name  of  the  Bank  of  the  Capitol,  and 
avers  that  on  the  14th  of  September,  1857,  said  defendants  pro- 
cured the  plaintiffs  to  deposit,  upon  a  loan  with  them,  the 
further  sum  of  4,872  dollars  and  85  cents,  and  deliver  to  the 
plaintiffs  their  certificate,  called  a  certificate  of  deposit,  and 
Bet  out  the  certiffcate  in  haec  verba :  "  Mansur,  Ferguson  ^  Co. 
have  deposited  in  this  bank,  4,872  dollars  and  85  cents,  &c., 
signed  by  defendants  by  the  name  of  John  Woolley,  cashier, 
by  means  whereof,"  &c. 

8.  Plaintiffs,  at  the  request  of  defendants,  deposited  with 
them,  as  bankers  and  brokers,  on  &c.,  4,872  dollars  and  85 
cents,  to  be  safely  kept  by  them  and  returned  upon  request. 
Yet  defendants  have  failed  to  pay  on  request,  &c.,  and  have 
converted  the  same  to  their  own  use,  and  unlawfully  assigned 
it  to  others,  Ac,  wherefore,  &c. 

Bradley  answered : 

1.  General  denial. 

2.  That  plaintiffs  deposited  with  Woolley,  in  the  Bank  of 
the  Capitol,  (one  of  the  free  banks  under  the  act  of  1852,) 
and  afterwards,  on  the  15th  of  September,  1857,  took  from 
eaid  bank  said  certificate,  &c.,  said  Woolley  being  the  cashier, 
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kcj  and  said  plaintiff  so  understood  it  to  be  the  certificate  of 
the  bank,  and  that  no  part  of  the  money  ever  came  to  the 
hands  of  Bradley;  and  that  he  had  no  interest  in,  or  connec- 
tion with  said  establishment,  except  as  an  employee,  and  as 
president  of  said  incorporated  bank,  for  a  short  time,  at  a 
salary ;  and  that  all  his  connection  with  said  bank  had  termi- 
nated before  said  deposit. 

S.  That  Andrew  Wilson  and  WooUey  organized  the  Bank 
of  the  Capital  in  1854,  under  the  general  law  of  1852,  which 
proceeded  to  do  a  general  banking  business  until  Septend>er  16, 
1857 ;  that  said  plaintiffs,  during  all  that  time,  transacted  with 
said  incorporated  bank  a  large  amount  of  business;  as  pur- 
chasing drafts,  depositing  money,  &c.,  and  checking  it  out 
from  time  to  time;  that  said  defendant  was  president  of  the 
bank  for  a  short  time,  on  a  salary,  and  had  no  other  connec- 
tion with  Woolley;  that  he  had  no  share  in  losses  or  profits; 
and  all  his  connection  ceased  before  plaintiffs'  deposit  was 
made;  t^t  said  deposit  was  made  with  said  WooUey^  in  said 
free  bank,  and  not  with  the  defendant  and  WooUey^  as  alleged, 
and  that  no  part  of  it  ever  came  to  the  hands  of  Bradley. 

4.  Other  paragraphs. 

The  other  paragraphs  are  substantially  the  same — all  deny 
any  partnership  with  WooUey,  and  aver  that  all  that  Bradley 
ever  did  was  as  a  mere  employee  on  a  stipulated  salary,  dis- 
charging, as  his  duties,  what  would  have  been  the  duties  of  a 
president,  without  any  interest  whatever  in  the  profits  and 
without  any  liability  for  the  losses,  and  denying  that  any  of 
the  plaintiffs'  money  was  ever  left  with,  or  came  to  the  hands 
of  the  defendant,  Bradley^  but  was  left  with  WooUey. 

To  the  several  answers,  the  plaintiffs  reply — 1st.  By  a  gen- 
eral denial;  ^nd,  2d.  That  the  incorporated  Bank  of  the  Cap- 
itol did  not,  before  the  Ist  of  March,  1857,  comply  with  the 
provisions  of  the  act  of  1855,  and  so  said  bank  ceased  to 
have  any  existence. 
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The  cause  was  tried  by  a  jary,  who  found  for  the  defendant. 
The  plaintiff  moved  for  a  new  trial  on  the  grounds : 

1.  The  Court  erred  in  permitting  Bradley  to  read  his  testi- 
money  from  the  paper  prepared  by  him  in  recitative  form, 
without  interrogatories. 

2.  The  Court  erred  in  ^ving  certun  designated  charges. 
S.  The  Court  erred  in  refusing  certain  designated  charges, 

which  it  was  asked  to  give. 

The  motion  for  a  new  trial  was  overruled,  and  there  was 
final  judgment  for  the  defendant. 

As  to  the  alleged  error  of  the  Court,  assigned  as  the  first 
ground  for  a  new  trial,  the  record  states  the  facts,  thus : 

"  Upon  the  trial  of  the  cause,  John  H.  Bradley ^  the  defend- 
ant, was  called  as  a  witness,  on  his  own  behalf,  and  produced 
a  paper,  stating  that  he  had,  at  the  request  of  counsel  in  the 
case,  and  to  save  time,  committed  his  testimony  to  writing, 
upon  the  paper  produced,  and  could  read  the  same  to  the 
jury,  if  so  permitted,  to  which  the  plaintifi^,  at  the  time,  ob- 
jected and  excepted,  but  the  Court  overruled  the  objection, 
and  permitted  said  Bradley  to  read,  at  length,  his  testimony, 
in  the  form  of  a  narrative,  without  interrogations  being  put 
until  after  the  entire  paper  was  read;  a  full  cross  examination 
and  further  re-examination  of  the  wiUiess  was  permitted  after 
he  had  read  the  paper.'' 

There  are  two  reasons,  at  least,  why  we  can  not  reverse  the 
judgment  in  the  case  for  this  action  of  the  Court  below: 

1.  It  is  not  shown  that  the  plaintiffs,  the  complaining  party, 
were  injured  by  it. 

2.  We  have  a  right  to  infer,  in  favor  of  the  action  of  the 
Court  below,  that  the  plaintiffs'  counsel,  as  well  as  the  de- 
fendant's, knowing  that  Bradley  was  to  be*  a  witness,  had 
agreed  that  he  should  write  out  his  testimony,  and  thus  es- 
topped themselves  to  object  simply  on  the  ground  that  it  was 
so  written,  no  improper  or  irrelevant  matter  being  contained 
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in  the  writing.  Neither  the  written,  nor  oral  testimony,  given 
by  Bradley^  is  in  the  record.  We  know  nothing  of  its  char- 
acter, and  a  mere  irregularity  in  the  manner  of  presenting 
the  testimony  of  a  witness,  even  if  not  waived  below,  would 
not  be  ground  for  reversal  of  a  cause  where  it  could  have 
worked  no  injury.  In  this  case,  no  objection  was  made  be- 
low to  any  part  of  the  evidence  of  Bradley^  nor  is  there  any 
made  here;  the  Court  below  was  satisfied  no  injury  had  been 
done,  and  no  data  are  furnished  us  whereby  we  can  say  that 
any  did  happen.  In  such  cases,  all  presumptions  are  in  favor 
of  the  action  of  the  tribunal  that  tried  the  cause. 

We  now  proceed  to  the  alleged  errors  in  giving  and  refus- 
ing instnictions. 

The  plaintiffs  sought  to  maintain  their  action  on  two 
theories: 

1.  That  Bradley  was  a  partner  of  Woolley. 

2.  That  both  of  these  men  held  themselves  out  as  officers 
and  agents  of  an  existing  bank,  when  the  bank  was  extinct, 
whereby,  it  is  claimed,  they  became  liable  as  principals. 

We  will  permit  counsel  to  here  state  their  points  for  them- 
selves.   We  quote  from  their  brief: 

"The  appellants  excepted  to  instructions  given  by  the  Court 
to  the  jury,  upon  its  own  motion,  !N*o/s  1,  2,  7,  8.  The  Court 
refused  to  give  instructions  No.'s  1,  8,  4,  5  and  6,  as  asked  for 
by  the  appellants,  and  gave  !N'o.  8  in  a  modified  form,  to 
which  the  appellants  also  excepted.  And  the  Court  gave,  in 
a  modified  form,  an  instruction  asked  for  by  the  appellee,  to 
which  the  appellants  also  objected  and  excepted.  These  in- 
structions are  based  upon  Bradley^s  supposed  liability  as  a 
partner  in  one  case,  and  upon  his  supposed  liability  as  a  pre- 
tended agent  of  a  pretended  bank,  he  acting  without  a  prin- 
cipal. As  to  the  question  of  a  partnership,  we  do  not  claim 
that  we  have  any  grounds  to  complain,  but  as  to  the  liability 
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of  a  pretended  agent,  acting  without  a  re^onsible  principal| 
we  have  no  doubt  the  Court  mistook  the  law. 

Perhaps  this  appears  most  plainly  in  the  modified  charge, 
found  upon  page  50  of  the  record,  in  that,  the  Court  says 
that  "  if  the  money  was  actually  left  with  WooUey^  there  is 
no  question  that  he  is  liable,  and  if  Bradley  was  not  then  in 
partnership  with  WooUey^  he  is  not  liable,  &c., — ^the  latter  part 
of  this  instruction  does  not  change  this  part  of  it.  Here  the 
Court  charges  the  jury  directly  that  Bradley  is  not  liable  at 
all,  unless  he  was  a  partner  with  Woolley.  This,  of  course, 
precludes  any  recovery  upon  the  liability  of  Bradley  as  a  pre- 
tended agent,  acting  without  authority  and  without  any  re- 
sponsible principal.  It  virtually  shuts  out  that  part  of  the 
case.  There  is  no  attempt,  in  this  charge,  to  confine  it  to  a 
case  of  partnership  only,  but  it  goes  to  the  whole  action." 

As  counsel  admit  that  there  was  no  error  in  the  giving  or 
refusing  instructions  as  applicable  to  the  evidence,  so  far  as 
it  related  to  the  hypothesis  of  partnership,  we  shall  confine 
what  we  have  to  say,  to  the  other  hypothesis,  namely,  that 
the  defendants  ^re  pretended  agents  of  an  extinct  bank.  See, 
as  to  liability  of  pretended  agents.  Dun.  Pal.  Ag.  874;  Story 
on  Ag.,  sees.  264,  265;  2  Kent  629;  7  Cush.  Rep.  188;  Mc- 
Henry  v.  Duffield^  7  Blackf,  41. 

In  Wilson  v,  TessoUy  12  Ind.  285,  it  was  decided  that  the 
Bank  of  the  Capitol,  as  one  of  the  free  banks  of  the  State, 
could  not,  after  the  coming  into  force  of  the  act  of  1855,  do 
a  general  banking  business,  it  not  having  complied  with  that 
law;  but  by  that  law,  it  had  two  years  in  which  to  wind  up, 
during  which  its  officers  might  remain  discharging  the  busi- 
ness incident  to  such  winding  up;  and  as  the  evidence  is  not 
in  the  record,  we  can  not  say  that  there  was  any  evidence 
tending  to  show  that  any  representation  was  ever  made  or 
countenanped  by  Bradley^  that  the  bank  was  in  existence  for 
any  other  purpose,  or  was  assuming  to  act  for  any  other  pur- 
Vai.  XXII.— 81. 
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pose,  than  that  of  winding  up;  or  that  Bradley  remained  in 
the  bank  beyond  said  two  yeiirs.  Hence,  we  can  not  say  that 
any  instructions,  touching  such  representations,  would  have 
been  relevant,  and,  consequently,  can  not  say  they  should 
have  been  given.  And  as  the  bank  was  in  existence,  and 
officered  during  two  years,  from  1855,  for  winding  up  simply, 
under  a  general  law  of  which  every  body  was  bound  to  take 
notice,  if  WooUey^  the  cashier,  of  his  own  volition  and  on  his 
own  authority,  simply  made  contracts  outside  of  the  power 
of  the  bank,  he  alone  is  responsible  on  those  contracts,  noth- 
ing  being  shown  to  indicate  participation  in  them  by  others. 
See  Wilson  v.  Tessoriy  supra. 

We  can  not  say,  therefore,  that  the  Court  ought  to  have 
instructed  the  jury  npon  the  hypothesis  that  Bradley  was 
holding  himself  out  as  an  agent  of  a  bank  having  general 
banking  powers. 

Per  Curiam. — The  judgment  below  is  affirmed,  with  costs. 

Barbour  ^  Howland^  for  the  appellants. 

John  L.  KetchuMj  for  the  appellees. 


Catterlik  v.  Somerville. 

Action. — ^Wbere  money  is  paid  but  not  credited  on  a  judgment,  and 
afterwards  execution  is  issued  thereon,  and  the  whole  amount  col- 
lected by  levy  and  sale  of  the  property  of  the  defendant^  the  latter 
may  maintain  an  action  against  the  plaintiff  for  the  money  so  paid 
and  not  credited. 

Dekand. — ^Where  it  is  the  duty  of  a  party,  by  contract  or  otherwise, 
to  remit  or  apply  money  in  his  hands  without  demand,  no  demand 
is  necessary  before  suit  against  him  for  such  money. 
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APPEAL  from  the  Clinton  Common  Pleas. 

Perkins,  J. — Fowler  and  Earl  had  a  judgment  against 
Somerville  and  others.  Before  its  fall  satisfaction,  the  defend- 
ants paid  to  Sims^  attorney,  for  Fowler  and  Earl^  100  dollars 
on  the  judgment,  taking  a  receipt  which  specified  that  the 
amount  was  paid  to  be  credited  on  the  judgment.  Sims  paid 
the  100  dollars  to  Catterlin^  the  agent  of  Fowler  and  Earl.  It 
was  not  credited  on  the  judgment.  Afterwarda  an  execution 
was  taken  out  by  Fowler  and  Earl^  upon  their  judgment,  and 
tbe  whole  amount  collected  from  SomerviUe  and  others,  the 
defendants  in  the  judgment 

This  suit  is  by  Somerville  and  others  against  Catterlin  to  Te- 
cover  back  the  money  paid  him  by  Sims^  which  was  paid  to 
the  latter  by  Somerville^  Ac. 

The  action  for  money  had  and  received  will  lie  in  such 
a  case;  and  that  being  so  the  judgment  in  the  case  at  bar 
was  right.  Weisner  v.  Buckley ^  16  Wend.  821;  Smith  v. 
WeekSj  26  Barb.  (N.  Y.)  Hep.  492,  where  the  cases  on  this 
subject  generally  are  collected,  and  criticised;  also.  Chit,  on 
Cont,  7th  Am.  ed.,  p.  639,  note. 

Ko  demand  was  necessary  before  suit  in  this  case.  An 
agent  or  trustee  is,  in  general,  not  liable  to  his  principal,  or 
cestui  que  trusty  without  a  demand;  but  Catterlin  is  not  here 
sued  by  his  prineipal ;  and,  in  cases  where  it  is  the  duty  of  a 
party,  by  contract  or  otherwise,  to  remit  or  apply  money  in 
his  hands  without  a  demand,  no  demand  is^necessary  before 
suit.  This  was  such  a  case.  See,  for  authorities,  Walworth 
V.  Thompson,  6  Hill  (K  Y.)  Rep.  640;  Stacy  v.  Graham j  14 
(N.  Y.)  Rep.  492. 

Per  Curiam. — The  judgmeat  iB  aiBrmed,  with  1  per  cent, 
damages  and  costs. 

J.  N.  SimSj  and  McDonald  ^  Boachef  for  the  appellant 

JB.  P.  Davidson,  for  the  appellee. 
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Thb  Cbntbal  Plank  Road  Co.  v.  Hankaman. 

Statutes  Construed — Forfeiture  of  Road  Charter — Constitu- 
tional Law.— The  title  of  the  act  of  March  5,  1859,  1  G.  &  H. 
491,  is  sufficient  to  embrace  a  section  antborizing  tbe  forfeiture  of 
a  charter  as  to  a  part  of  a  road. 

Same. — Said  act  aatliorises  tbe  forfeitare  of  less  tban  tbe  whole  of 
tbe  portion  of  anj  road  wbicb  may  be  witbin  any  one  eonntj, 

APPEAL  from  the  Marion  Circuit  Court. 

Perkins,  J. — ^On  the  4th  day  of  Juries  1858,  Hannaman 
and  others  filed  a  complaint  against  the  Central  Plank  Boad 
Company,  alleging  that  the  company  had  permitted  that  part 
of  the  road  in  Marion  county,  between  Indianapolis  and  the 
line  of  Hancock  county,  to  remain  for  six  months  out  of  re- 
pair, &c. 

The  complaint  was  demurred  to,  the  demurrer  sustained^ 
and  leave  given  to  '^  amend  the  complaint." 

An  amended  complaint  was  filed  consisting  of  a  single  par- 
agraph. 

The  defendant  then  demurred,  says  the  Clerk,  to  the  second 
paragraph  of  the  complaint. 

Afterwards,  no  action  being  had  on  the  demurrer,  the  de- 
fendant answered  ^^  the  complaint.'' 

Afterwards,  the  plaintifii  ^^  amend  their  complaint  herein," 
by  leave  of  Couvt,  and  say  that  what  they  file  is  ^^  by  way  of 
amendment  to  the  complaint  herein  before  filed,"  but  the 
Clerk  miscalls  the  amendment  to  the  complaint,  ^'  the  amended 
complaint." 

What  we  have  said  shows  that  the  record  does  not  com- 
mence at  the  filing  of  this  amendment. 

The  defendant  demurred ;  the  Court  overruled  the  demur- 
rer; an  answer  was  filed ;  a  trial  was  had,  and  there  was  judg- 


MAY  TEKM,  1864.  485 

The  Central  PUnk  Boad  Co.  v,  Hannaman. 

ment  for  the  plaintiff,  and  for  the  vacation  of  a  specified  por- 
tion of  the  road. 

The  evidence  is  not  of  record,  nor  are  the  instractions,  which 
were  given  or  refused.  Ko  questions  are  raised  by  the  record, 
except  upon  the  act  of  the  legislature  under  which  the  pro- 
oeedings  were  had«    Two  questions  are  made  upon  that : 

1.  That  under  the  title  of  the  act,  no  section  would  be  valid 
authorizing  the  forfeiting  of  a  charter  as  to  a  part  of  a  road 
embraced  by  it. 

2.  That  the  act  itself  does  not  authorize  the  forfeiture  as 
to  less  than  the  whole  of  the  portion  of  any  road  which  may 
lie  within  any  one  county. 

We  think  the  first  question  must  be  ruled  against  the  ap-* 
pellant    The  title  of  the  act  is  as  follows : 

^^An  act  to  prohibit  the  collection  of  tolls  upon  gravel, 
turnpike,  McAdamized,  and  plank  roads  in  certain  cases;  and 
to  provide  the  mode  of  declaring  charters  of  such  roads  for- 
feited in  certain  cases,  and  repealing  all  laws  inconsistent 
herewith." 

The  whole  includes  the  parts;  and  properly  connected  with 
the  subject  of  prohibiting  the  collection  of  tolls,  and  declar*' 
ing  charters  forfeited,  certainly  is  the  right  of  defining  extent, 
and  limitation  to  parts.  See  Lauer  v.  The  State^  and  cases 
cited,  at  this  term. 

The  second  question  mast  also  be  decided  against  the  appel- 
lant. 

The  tenth  eection  of  the  general  plank  road  law  enacts  that, 
"  if  any  such  road,  after  its  completion,  or  any  part  thereof ^ 
shall  be  suffered  to  be  out  of  repair/'  &c.    1  G.  &  H.  477. 

The  whole  section  reads  thus^: 

*<  Sec.  10.  If  any  such  road,  after  its  completion,  or  any 
part  thereof,  shall  be  suffered  to  be  out  of  repair  so  as  to  be 
impassable  for  the  space  of  one  year,  unless  when  the  same  is 
repairing,  said  company  shall  be  liable  to  be  proceeded  against 
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by  quo  warranto;  and  if  each  company  ehall  saffer  the  road 
to  be  oat  of  repair  to  the  hindrance  or  delay  of  travelers  for 
any  unreasonable  length  of  time,  they  shall  have  no  right  to 
collect  tolls  thereon  until  the  same  is  repaired." 

This  section  contemplates  the  depriving  of  the  corporation 
of  its  charter  for  the  act  of  suffering  a  part  of  the  road  in  a 
county  to  be  out  of  repair  for  a  year,  and  subjects  it  to  a  for- 
feiture of  the  right  to  collect  toU  for  the  act  of  suffering  the 
road  to  be  out  of  repair  for  a  shorter  period. 

The  first  section  of  the  act  under  which  this  suit  was  prose- 
cuted is,  ^^  that  hereafter  when  any/'  &c.»  the  corporation  shall 
not  be  allowed  to  ^^  collect  toll  upon  such  road,  or  upon  so 
much  of  the  same  as  is  out  of  repair/'  &c.,  if  suffered  to  re- 
main out  of  repair  for  a  longer  time  than  is  reasonably  neces- 
sary to  put  it  in  repair.    1  G«  &  H.  91. 

The  second  section  reads  as  follows : 

^^In  all  cases  where  any  road  specified  in  the  above  section^ 
shall  be  suflQsred  to  get  and  remain  out  of  repair,  so  as  to  be 
inconvenient  for  the  public  travel,  for  the  space  of  six  months 
or  more,  at  any  one  time,  and  if  the  same  is  not  being  repair- 
ed, it  shall  be  lawful  for  any  voter  of  the  county,  through 
which  the  road,  or  any  part  thereof,  may  run,  to  file  a  com- 
plaint with  the  clerk  of  the  Court,  verified  by  his  oath,  or 
affirmation,  setting  forth  that  the  road,  (describing  it,)  or  so 
much  of  the  same  as  lies  within  the  county  in  which  he  re- 
sides, is  out  of  repair,  and  has  so  been  for  the  last  six  months, 
and  that  the  same  is  not  being  repaired,  and  that  he  has  no 
good  reason  to  believe  that  such  repairs  will  be  speedily 
made.'' 

The  third  and  fourth  sections  pertain  to  giving  notice,  &c. 
The  fifth  seetion  of  the  act  is  thus : 

^'  The  Court  before  whom  any  case  under  this  act  may  be 
heard,  shall,  after  hearing  all  the  proof  and  allegations,  and 
being  fully  advised  as  to  the  material  facts  of  the  case,  declare, 
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if  in  the  opinion  of  the  Court  or  jury  trying  the  same,  the 
road  has  heen  sufiered  to  get  and  remain  out  of  repair  .bo  as 
to  come  within  the  provisions  of  the  second  section  of  this 
act,  that  all  the  rights  and  immunities  that  the  defendant  or 
defendants  may  have,  by  virtue  of  any  charter  granted  or 
under  any  act  of  incorporation  of  this  State,  forfeited;  JPrO" 
videdy  hawevevj  such  forfeiture  shall  only  apply  to  so  much  of 
said  road  lying  in  said  county  as  has  been  proven  to  be  out 
of  repair,  as  set  forth  in  the  second  section  of  this  act.  And 
be  it  further  provided^  that  in  all  cases  where  the  Court  or  jury 
shall  declare  a  forfeiture  under  the  provisions  of  this  act,  such 
forfeiture  shall  in  no  wise  affect  any  right,  contract,  suit  or 
liability  which  existed  prior  to  such  forfeiture;  but  the  same 
shall  have  the  same  force  and  effect  as  though  such  forfeiture 
had  never  been  decreed." 

The  sixth  section  reads  thus: 

"Whenever  any  forfeiture  of  chartered  or  incorporated 
rights  shall  be  declared,  under  the  provisions  of  this  act,  it 
shall  be  held  to  be  a  vacation  of  so  much  of  said  road  as  may 
be  declared  forfeited;  Provided^  the  grounds  upon  which  such 
road  was  located  was  not  a  public  highway  prior  to  the  loca- 
tion of  such  road ;  in  which  case,  the  same  shall  be  deemed 
a  public  highway,  and  be  worked  as  all  other  highways." 

Under  these  sections  we  think  the  distinction  intended  re- 
lates to  time  during  which  the  road  or  a  part  of  it  is  suffered 
to  remain  out  of  repair,  not  to  the  length  of  line  of  road 
which  may  be  out  of  repair. 

This  is  the  most  favorable  construction  for  the  company; 
because,  otherwise^  when  a  portion  of  a  road  in  a  county  had 
been  suffered  to  remain  out  of  repair  for  six  months,  the 
Court,  being  compelled  to  treat  the  entire  portion  in  the 
county  as  a  unit,  would  have  to  hold  it  all  out  of  repair,  and 
vacate  the  whole  of  the  road  in  the  county.    How  much 
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length  of  the  road,  for  a  given  extent  oat  of  repair,  under  the 
present  ruling,  should  be  forfeited,  we  have  not  now  to  decide. 

Per  Curiam. — ^The  judgment  below  is  affirmed,  with  costs. 

Barbour  ^  Howland^  for  the  appellant. 


•  ti» 


Hablan  v.  Stout. 

Parties. — A  tenant  in  common,  not  a  party  to  proceedings  in  parti- 
tion on  the  part  of  his  co-tenants,  is  not  effected  thereby  in  any 
Banner. 

Partition — ^Purchaser  of  Commissioner. — The  fact  that  one  of 
the  parties  in  interest  was  not  a  party  to  proceedings  in  partition 
in  which  the  land  was  ordered  to  be  sold  by  a  commissioner,  would 
be  sufficient  of  itself,  on  the  application  of  the  bona  fide  purchaser 
at  such  commissioner's  sale,  to  set  the  same  aside. 

Partition — ^Non-Confirmazion  of  Sale. — ^As  to  facts  which  would 
make  it  the  duty  of  the  Court,  on  the  application  of  the  owners,  or 
part  of  them,  to  set  aside  a  sale  of  land  made  by  a  commissioner 
in  partition,  see  the  opinion  at  length. 

APPEAL  from  the  Marion  Circuit  Court. 

Pbreins,  J. — Henry  Miller^  one  of  the  heirs  of  Jacob  Miller ^ 
deceased,  filed  his  complaint  for  partition  in  the  Marion  Circuit 
Court.  The  property  of  which  partition  was  sought,  was  a 
lot  in  Indianapolis.  The  defendants  made  default.  Commis- 
sioners, appointed  to  make  a  partition,  reported  the  property 
not  divisible,  Ac;  an  appraisement  of  it  was  made  and  re- 
ported; a  sale,  at  private  sale,  was  ordered;  a  commissioner 
to. make  it  appointed;  a  sale  was  made  and  reported,  but,  at 
the  term  of  the  Court  when  the  report  came  up  for  confirma- 
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tion,  a  portion  of  the  heirs  appeared  and  resisted  the*  coufirm- 
ation  and  moved  to  set  aside  the  sale  made.  The  Court  over- 
ruled all  objections  and  confirmed  the  sale.  An  appeal  was 
taken  to  this  Court. 

The  only  question  is,  sholiTd  the  sale  have  been  set  aside? 

The  written  motion  to  set  aside  the  sale  rested  on  three 
grounds : 

1.  The  omission  of  the  name  of  one  of  the  heirs  in  the 
complaint  and  notice  for  partition. 

2.  Mistake  or  fraud  in  the  sale  made. 

8.  A  sale  made  at  much  less  than  the  property  sold  would 
bring. 

Had  the  purchaser  applied  to  set  aside  the  sale  on  the  first 
ground,  it  would  have  been  sufficient  of  itself.  ITot  so,  when 
the  application  is  made  on  the  part  of  the  heira  who  were 
made  parties,  and  no  special  injury  is  shown  to  have  resulted 
to  them  from  the  omission  to  make  others  parties.  Still, 
public  policy  requires,  not  only  that  the  interest  of  the  par- 
ties should  be  well  cared  for,  but  that  titles,  also,  should  be 
made  good  and  litigation  avoided  in  judicial  sales,  and  the 
question  of  parties  might  have  its  weight  with  other  facts. 
The  omitted  heir  is  not  bound  by  the  proceedings,  and  may 
have  relief.    See  Bick.  Pr.  542. 

On  the  second  and  third  points,  we  think  the  sale  should 
have  been  set  aside. 

The  property  in  question  was  situate  in  Indianapolis^  and 
the  sale  was  advertised  only  by  notices  posted  up  at  certain 
places,  a  mode  not  as  likely,  we  think,  in  a  business  city,  to 
bring  the  notice  to  the  attention  of  those  likely  to  purchase 
property,  as  by  advertisement  in  the  daily  papers. 

The  property  was  sold  for  2,500  dollars,  on  payments,  at 
at  which  sum  it  had  been  appraised. 

On  the  trial  of  the  motion  to  set  aside  the  sale,  the  follow- 
ing witnesses  testified,  touching  the  price  of  the  lot,  thus : 
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Mr.  BurioTij  said  the  lot  was  worth  2,700  dollars.    He  did 
not  say  it  was  not  worth  more. 

Mr.  DouglasSj  said  it  was  worth  2,300  dollars.    He  did  not 
say  it  was  not  worth  more. 

Robert  George^  said  it  was  worth  3,000  dollars.    Bid  not 
hear  it  was  for  sale  till  after  the  sale. 

D.  B.  Hosbrookf  would  give  3,000  dollars  for  the  property, 
cash  down.    Did  not  know  it  was  for  sale  till  after  the  sale. 

Susannah  Harlan,  would  give  3,000  dollars  for  the  property; 
was  able  to  buy  it. 

Alexandrine  McCarty^  had  agreed  to  give  3,000  for  the  lot, 
if  title  could  be  made  in  time. 

Mr.  Vineenty  was  willing  now  to  give  3,000  dollars  for  it 

Mr.  Stout,  the  purchaser,  says  the  property  was  worth  but 
2,500  dollars. 

The  testimony,  as  to  the  circumstances  under  which  the 
sale  took  place,  is  as  follows : 

Mr.  FiMaek,  the  commissioner  for  sale,  states : 

'*^Mr&.  Fetty,  one  of  the  heirs,  called  before  any  negotiations 
of  sale  had  taken  place,  and  said  she  wanted  3,000  dollars  for 
the  lot.  I  requested  her  to  find  a  buyer.  One  day  I  found 
Mr.  Stout  in  my  office.  He  wanted  to  buy  the  property.  I 
told  him  to  see  Mrs.  Fetty,  and  report,  and  that  report  would 
govern  in  the  sale..  He  reported  that  Mrs.  Fetty  consented  to 
a  sale  at  2,500  dollars.  That  report  controlled  my  action  in 
selling  to  Stout  at  2,500  dollars;  but,  for  it,  I  should  not  have 
sold.  Soon  after  the  sale,  the  parties  interested  came  to  my 
office,  and  objected  to  the  sale.  If  I  had  not  been  influenced 
by  Stoufs  report  from  Mrs.  Fetty,  I  would  not  have  sold. 
Had  not  sold  property  to  Stout,  when  the  latter  went  to  see 
Mrs.  Fetty:' 

Mrs.  Fetty  states  that  she  never  consented  to  a  sale,  for  less 
than  3,000  dollars ;  that  she  told  Mr.  Stout,  all  the  time,  that 
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that  was  the  lowest  sum.  She  consented  in  no  manner,  to 
anything  less. 

JUrs.  Mathetos  says  she  heard  the  conversation  at  the  inter- 
view between  Mrs.  Fetty  and  Mr,  Stouty  and  that  Mrs.  Fetty 
told  Mr*  Stout  all  the  time,  and  when  he  left,  that  she  con- 
seuted  to  no  sale  for  less  than  8^000  dollars. 

Mr.  Stout  says  he  saw  Mrs.  Fetty;  told  her  be  had  bonght 
the  property  o{ Fishbacky  the  commissioner,  for  2,500  dollars; 
she  objected,  but  said  Fishback  was  commissioner  and  could 
do  as  he  pleased.  I  told  Fishback  that  Mrs.  Fetty  did  not 
want  to  take  2,500  dollars,  but  as  her  brother  wanted  money, 
he,  Fishback,  might  do  as  he  pleased. 

On  all  the  facts  of  the  case,  the  Court  should  have  set  aside 
the  sale,  had  proper  parties  made  in  the  petition  and  notice, 
&c.,  at  the  proper  time,  ordered  a  re-sale,  &q.  « 

Thomas  A.  Hendricks  and  Oscar  B.  Hordy  for  the  appellants. 

Lu  Barbour  and  J.  D.  Howlandy  for  the  appellee. 
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Municipal  Corporations — Power  to  make  Sewers,  Ac. — Under 
sections  59,  66,  68  and  69,  of  the  general  act  for  the  incorporation 
of  cities,  it  is  competent  for  the  common  council  of  any  city  or- 
ganized under  that  act  to  construct  sewers,  and  assess  the  expense 
thereof  upon  the  owners  of  the  adjoining  lots,  in  the  same  manner 
in  which  the  expense  of  ordinary  street  improvements  may  bo 
assessed. 
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Same — Statutes  Construed. — The  words,  in  section  66,  "or  for 
either  kind  of  improvement,  or  for  a  full  improvement  in  general," 
have  reference  to  and  embrace  all  the  improvements  authorized  by 
the  69th  seoUon  of  said  act. 

Same — ^Appeal  under  §  69. — ^Where  an  appeal  is  taken  under  this 
section,  it  is  not  competent  for  the  appellate  Court  to  inquire 
whether  the  petitioners  for  the  improvement  were  residents  of  the 
city;  or  whether  the  petition  had  been  signed  by  the  requisite  nam 
ber  of  persons  owning  property  on  the  street;  or  whether  two-thirds 
of  the  councilmen  concurred  in  making  the  improvement  without 
petition;  or  whether  the  contractor  was  the  lowest  and  best  bidder; 
or  into  any  other  fact  which  arose  before  the  making  of  the  con- 
tract. 

Same — Constitutional  Law. — That  part  of  section  69,  limiting  the 
inquiry  on  appeal  to  facts  which  arose  after  the  making  of  the  con- 
tract, is  constitutional  and  valid. 

Statutory  Construction. — Acts  involving  questions  of  constitu- 
tional  law  should  be  strictly  construed,  unless,  on  applying  the 
usual  rules  of  construction,  doubt  should  still  exist  whether  the 
enactment  is  constitutional,  and,  in  such  case,  the  doubt  should  be 
solved  in  favor  of  the  action  of  the  Legislature. 

Same — Statutes  Construed. — That  part  of  section  69  prescribing 
the  form  of  judgment  to  be  rendered  on  appeal  may  be  unconstitu- 
tional, and  may  be  regarded  as  stricken  out  without  materially 
changing  the  law,  because,  under  the  general  provisions  of  the 
same  law,  the  contractor  would  be  entitled  to  the  same  relief  sub- 
stantially. 

Contract — Citt  Orders. — It  is  competent  for  the  city,  in  such  con- 
tracts, to  agree  to  pay  in  city  orders  at  par,  that  part  of  the  cost  of 
any  improvement  which  is  charged  against  the  city. 

Contract — Modifications  op. — It  is  clearly  competent  for  the  city, 
by  the  common  council,  to  permit  changes  or  modifications  of  the 
contract,  without  impairing  the  rights  of  the  contractor  to  collect 
the  expense  of  the  improvement. 

Ordinance. — ^An  ordinance  is  not  necessary  to  authorise  the  making 
of  ordinary  street  improvements  by  the  city. 
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APPEAL  from  the  Allen  Common  Pleas. 

WoRDBN,  J. — A  petition  was  filed  before  the  common 
council  of  the  city  of  Fort  Wayne^  asking  for  the  construc- 
tion of  a  certain  sewer  within  the  city.  The  petition  pur- 
ported to  be  signed  by  the  owners  of  more  than  two-thirda 
of  the  whole  line  of  lots  bordering  on  the  streets  and  alleys 
along  which  the  proposed  sewer  was  to  run.  The  common 
council  granted  the  prayer  of  the  petition.  The  street  com- 
mittee was  instructed  to  advertise  for  sealed  proposals  for 
the  construction  of  the  sewer.  Proposals  were  received,  and 
the  contract  was  awarded  to  Silr>€rSy  the  appellee.  The  street 
committee  was  authorized  by  the  common  council  to  enter 
into  a  contract  with  Silvers  for  the  construction  of  the  work, 
which  was  accordingly  done.  By  the  terms  of  the  contract 
the  city  was  to  pay  SUvers  for  such  portion  of  the  work  as 
was  occupied  by  the  crossing  of  streets  and  alleys,  in  city 
orders  at  par;  and  for  the  residue  he  was  to  look  to  the 
owners  of  the  property  bordering  on  the  streets  along  which 
the  work  was  to  be  constructed.  The  contract  seems  to  have 
been  drawn  in  accordance  with  sections  66,  67  and  68  of  the 
act  for  the  incorporation  of  cities,  &c.    1  G.  &  H.  288. 

The  sewer  was  constructed  by  the  appellee  and  accepted  by 
the  common  council,  and  an  assessment  was  duly  made  upon 
the  owners  of  the  property  bordering  on  the  streets  along 
which  it  was  constructed.  The  county  of  Allen  was  assessed 
on  her  public  square  fronting  on  the  street  on  which  the  sewer 
was  constructed;  and  failing  to  pay,  a  precept  was  issued  for 
the  collection  thereof,  as  provided  for  in  section  69  of  the 
act  above  cited.  An  appeal  was  taken  by  the  county,  as  pro- 
vided  for  in  the  section  of  the  statute  last  cited,  and  in  the 
Common  Pleas  there  was  a  trial,  finding,  and  judgment  for 
the  appellee. 

The  county  appeals,  and  makes  several  points  on  which  it 
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is  claimed  a  reversal  should  be  had.  We  will  notice  the 
points  made  in  the  briefs  of  counsel  for  the  appellant. 

The  first  and  indeed  the  main  question  arising  in  the.case^ 
18  whether  the  city  has  a  right  to  construct  a  sewer,  and 
assess  the  expense  of  it  to  the  property  owners  along  the  line 
of  it.    • 

The  59th  section  of  the  act  above  cited  provides,  amongst 
other  things,  that:  ^'The  common  council  shall  have  exclu- 
sive power  over  the  streets,  highways,  alleys  and  bridges 
within  such  city,  and  to  lay  out,  survey  and  open  new  streets 
and  alleys,  and  straighten,  widen  and  otherwise  alter  those 
already  laid  out,  and  to  make  repairs  thereto,  and  to  construct 
and  establish  side*walks,  crossings,  drains  and  sewers.'' 

Here  is  ample  power  conferred  upon  the  common  council, 
not  only  to  lay  out  new  streets  and  alleys,  but  to  improve  the 
old  ones,  including  the  construction  of  side-walks,  crossings, 
drains  and  sewers.  This  section,  however,  does  not  author- 
ize the  expense  of  such  improvement  to  be  asssessed  to  the 
property  holders  along  the  line  of  the  improvement.  Hut 
the  following  sections  are  to  be  construed  in  connection  with 
the  foregoing : 

"  Sbc.  66.  •  When  the  owners  of  two-thirds  of  the  whole 
line  of  lots,  bordering  on  any  street  or  alley,  in  any  city,  or 
a  part  of  any  street  or  alley  not  less  than  one  whole  square 
between  any  two  streets  crossing  the  same,  and  measuring 
only  the  front  line  of  such  lots  as  belong  to  persons  resident 
of  such  city,  shall  petition  to  the  common  council  to  have 
the  side-walks  graded  and  paved,  or  the  whole  width  of  the 
street  graded  and  paved,  or  for  either  kind  of  improvement, 
or  for  a  full  improvement  in  general,  or  for  lighting  such 
city,  according  to  the  general  plan  of  improvement  in  said 
city,  the  common  council  may  cause  the  same  to  be  done  by 
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contract  given  to  the  best  bidder,  after  advertising  to  receive 
proposals  therefor. 

'^  Sec.  67.  In  all  contracts  specified  in  the  last  preceding 
section,  the  cost  of  any  such  improvement  shall  be  estimated 
according  to  the  whole  length  of  the  street  or  alley,  or  the 
part  thereof  to  be  improved,  per  running  foot,  and  the  city 
shall  be  liable  to  the  contractors  for  so  much  thereof  only  as 
is  Ojt^cupied  by  the  crossing  streets  or  alleys,  or  by  public 
grounds  of  the  city  bordering  thereon ;  and  the  owners  of 
lots  bordering  on  such  streets  or  alleys,  or  the  part  thereof  to 
be  improved,  shall  be  liable  to  the  contractor  for  the  propor- 
tion of  the  costs,  in  the  ratio  of  the  front  line  of  the  lots 
owned  by  them  to  the  whole  improved  line:  Providedy  that 
when  the  owmer  of  any  lot  shall  have  made  any  improve- 
ment in  front  of  his  lot,  in  accordance  with  the  general  plan 
for  the  improvement  of  such  streets,  and  under  the  direction 
of  the  city  engineer,  he  shall  be  entitled  to  a  reasoaable  allow- 
ance therefor,  upon  his  proportion  of  the  cost  of  such  im- 
provement, which  reasonable  allowance  shall  be  determined 
by  the  said  engineer. 

"  Sbc.  68.  When  any  such  contract  shall  be  made,  or  shall 
have  been  heretofore  made,  and  shall  be  in  progress  of  ful- 
fillment, the  common  council  shall  have  power  to  cause  esti- 
mates to  be  made  from  time  to  time  of  the  amount  of  work 
done  by  the  contractor,  and  to  require  such  amount  to  be 
paid  to  him,  deducting  a  reasonable  per  centage  to  secure  the 
completion  of  the  contract,  until  the  whole  shall  be  finished, 
and  to  prescribe  the  time  within  which  the  same  shall  be  fin- 
ished ;  and  such  estimates  shall  be  a  lien  upon  the  ground 
upon  which  they  are  assessed,  to  the  same  extent  that  taxes 
are  a  lien,  and  shall  have  the  same  preference  over  other  de- 
mands. The  common  council,  with  the  concurrence  of  two- 
thirds  of  the  members  thereof,  may  cause  any  or  all  of  the 
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improyemeuts  mentioned  in  the  preceding  section,  and  repairs 
of  any  kind  of  streets  and  alleys  to  be  made  in  like  manner, 
without  such  petition,  and  either  charge  or  cause  any  or  all 
of  the  expenses  thereof  to  be  assessed  and  collected,  as  here* 
tofore  provided  v^hen  petition  is  made,  or,  if  deemed  just  and 
right  by  the  common  council,  to  cause  such  expense,  or  any 
part  thereof,  to  be  paid  out  of  the  general  revenue  of  the 
city." 

The  69th  section  provides  for  the  collection  of  the  assess- 
ment made  upon  the  owners  of  property  bordering  on  the 
street  on  which  the  improvement  is  made,  by  precept  to  be 
issued  for  that  purpose,  and  for  an  appeal  from  the  precept 
to  the  Court  of  Common  Pleas,  where  the  cause  is  to  be  tried 
as  other  causes.  ^^Providedj  that  no  question  or  fact  shall  be 
tried  which  may  arise  prior  to  the  making  of  the  contract 
for  said  improvement  upon  the  order  of  the  council.  The 
clerk,  (of  the  city,)  upon  the  filing  of  said  bond,  (the  appeal 
bond,)  shall  forthwith  make  oi^t  and  certify,  under  his  hand 
and  official  seal,  a  full,  true  and  complete  copy  of  all  papers 
connected  in  any  way  with  the  said  street  improvement,  be* 
ginning  with  the  order  of  the  council  directing  the  work  to 
be  done  and  contracted  for,  and  including  all  notices,  pre- 
cepts, order  of  council,  records  and  other  papers  filed  in  said 
matter,  which  transcript  shall  be  in  the  nature  of  a  complaint, 
and  to  which  the  appellant  shall  answer  upon  rule;  and  in 
case  the  Court  or  jury  shall  find,  upon  trial,  that  the  proceed- 
ings of  said  officers  subsequent  to  said  order  directing  the 
work  to  be  done,  are  regular,  that  a  contract  has  been  made, 
that  the  work  has  been  done,  in  whole  or  in  part,  according 
to  the  contract,  and  that  the  estimate  has  been  properly  made 
thereon,  then  the  said  Court  shall  direct  the  property  to  be  sold 
and  conveyed  by  the  sheriff  thereof,  as  the  said  clerk  is  here- 
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inafter  directed  to  sell  convey  property  liable  for  street  im- 
provements. Provided^  that  nothing  herein  shall  be  so  con* 
strned  as  to  prevent  any  person  from  obtaining  an  injunction 
npon  the  proceedings  prior  to  the  making  of  any  such  im- 
provement/' Ac. 

These  provisions  have  been  set  out  at  large,  in  order  not 
only  to  show  the  scope  of  legislation  bearing  on  the  question 
of  power  in  the  common  council  to  build  sewers  and  assess 
the  expense  to  the  property  owners  along  the  streets  and 
alleys  in  which  they  are  built,  not  including  the  expense  of 
building  them  across  streets  and  alleys,  or  along  public 
grounds  of  the  city,  but  also  as  furnishing  a  solution  to  some 
other  questions  arising  in  the  case. 

Wc  have  seen  that,  by  section  59,  the  common  council  is 
empowered,  amongst  other  street  improvements,  to  construct 
drains  and  sewers.  "The  action  of  municipal  corporations 
is  to  be  held  strictly  within  the  limits  prescribed  by  statute. 
Within  these  limits  they  are  to  be  favored  by  the  Courts. 
Powers  expressly  granted,  or  necessarily  implied,  are  not  to 
be  defedted  or  impaired  by  a  stringent  construction."  Kyle 
V.  Mulin^  8  Ind.,  84.  What  is  meant  by  the  language  of  the 
66th  section :  '^  Shall  petition  to  the  common  council  to  have 
the  sidewalks  graded  and  paved,  or  the  whole  width  of  the 
street  graded  and  paved,  or  for  either  kind  of  improvement, 
or  for  a  full  improvement  in  general,  or  for  lighting  the  city, 
according  to  the  general  plan  of  such  improvement  in  said 
city"  ?  We  think  that  the  words,  "or  for  either  kind  of  im- 
provement, or  for  a  full  improvement  in  general,"  have  refer- 
ence to  any  and  all  the  improvements  authorized  by  the  59th 
Section,  and  include  sewers.  The  words  should  be  construed  - 
to  have  reference  only  to  such  improvements  as  the  city  is  au- 
thorized to  make,  and  the  section  indicated  above  shows  what 
those  improvements  are.    This  is  not  only  the  natural,  bot  it 
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■eems  to  us  to  be  the  jast  interpretation  of  the  statute.  If 
the  words  indicated  do  not  add  anything  to  what  was  pre- 
viously provided  for  in  the  same  section,  viz :  the  power  to 
grade  and  pave  the  sidewalks  and  streets,  they  are  tautolog- 
ical and  useless.  If  they  add  something  more,  which  we 
think  they  do,  they  must  have  referred  to  such  improvements 
as  may  legally  he  made,  and  this  is  determined  by  the  55th 
section.  The  power  to  construct  sewers  is  undoubted,  and 
the  expense  thereof  should  be  borne  by  those  who  are  bene- 
fited by  them.  Taking  the  provisions  of  the  statute  together, 
we  have  no  doubt  of  the  right  of  the  common  council  to  con- 
struct sewers,  and  assess  the  expense  thereof  to  the  owners 
of  the  property,  as  provided  for  in  the  sections  above  set 
«ut 

We  proceed  with  the  other  questions  in  the  cause.  It  is 
objected  that  ^^  it  nowhere  appears  in  the  record  that  the  own- 
ers of  two- thirds  of  the  whole  line  of  lots,  resident,  in  such 
city,  bordering  on  said  streets,  petitioned  the  common  council 
to  construct  said  sewer.  It  is  not  so  stated  in  the  petition, 
nor  does  it  appear  that  there  was  any  evidence  before  the 
common  council  showing  that  the  persons  who  signed  the  pe- 
tition were  resident  owners  of  two-thirds  of  the  whole  line 
of  the  lots,  Ac.*' 

It  does  appear  that  the  whole  length  of  the  sewer  was  1512 
feet ;  that  the  aggregate  of  all  the  crossings  of  streets  and 
alleys  was  884  feet,  leaving  1178  feet  to  be  charged  upon  the 
property  holders.  Double  this  line  to  include  the  whole  line 
of  the  property  on  each  side  of  the  street,  and  we  have  2356 
feet.  The  persons  who  signed  the  petition  purported  to  be 
the  owners  of  more  than  two-thirds  of  the  libe,  viz :  1825 ; 
and  amongst  them  was  the  appellant,  representing  814  feet,  the 
amount  on  which  the  assessment  was  made. 

But  whether  or  not  it  appeared  by  proof  before  the  city 
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eoaucil  that  those  who  signed  the  petition  were  residents  of 
the  dty,  we  are  not  informed  by  the  record.  Bat  these  are 
questions  which  the  Coart  below  could  not  inquire  into.  We 
have  seen  that  on  the  appeal  no  question  of  fact  could  be 
tried  which  arose  before  the  making  of  the  contract.  This 
provision  of  the  statute  was  inserted  for  a  purpose.  That 
purpose  was,  undoubtedly,  to  enable  the  contractor  to  collect 
his  money  where  he  had  done  the  work  contracted  for,  with- 
out being  harrassed  with  questions  as  to  the  regularity  of  the 
proceedings  that  took  place  before  he  entered  into  the  con- 
tract, and  to  which  proceedings  he  might  be  a  stranger.  If  a 
party  interested  have  reason  to  believe  the  proceedings,  before 
the  contract,  were  irregular  or  insufficient  to  authorize  the 
contract  and  the  doing  of  the  work,  he  may  enjoin  them  be- 
fore the  work  is  done ;  but  if  he  withhold  his  objection  until 
the  work  is  done,  there  is  no  hardship  in  precluding  him  from 
going  behind  the  contract  and  showing  that  by  reason  of  any 
fiict  it  was  unauthorixed.  Whether  the  petition  was  signed 
by  the  requisite  number  of  residents  of  the  city,  owning  prop 
erty  bordering  on  the  street  on  which  the  improvement  was 
to  be  made,  was  a  fact  that  could  not  be  inquired  into.  But 
whether  any  petition  had  been  filed  at  all  would  not  seem  to 
be  material,  as  the  council  had  power,  by  the  concurrence  of 
two-thirds  of  their  number,  to  construct  the  sewer  without 
petition,  and  assess  the  expense  upon  the  property  owners  in 
the  same  manner  as  upon  petition.  Bec^  68.  The  City  of  In* 
dianapolis  v.  Mansurf  15  Ind.,  112.  Whether  two-thirds  of 
the  councilmen  concurred  in  building  the  sewer,  was  a  ques- 
tion of  fact  The  record  shows  how  many  voted  for  it,  but 
it  does  not  show  how  many  constituted  the  council.  For 
^aught  that  appears  two-thirds  of  the  whole  number  concurred, 
but  whether  they  did  so  was  a  fact  that  could  no  more  be  in- 
quired into  than  any  other  fact  transpiring  before  the  contract 
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was  made*  K  there  was  no  sofficient  petition  filed,  and  if 
two-thirds  of  the  councilmen  did  not  concur  in  the  vote  to 
build  the  sewer,  the  remedy  of  a  party  interested  was  by  in- 
junction. We  should  not  wait  until  the  contractor  had  built 
it,  and  then  seek  to  avoid  payment  on  such  ground.  Tki 
City  of  Indianapolis  v.  Imbcrry^  17  Ind.,  175. 

Another  objection  of  the  same  character  is  made,  viz :  that 
one  Parks  was  a  better  bidder  for  the  work  than  Silvers^  and 
therefore  that  the  contract  should  have  been  awarded  to  Parks. 
The  statute  provides  for  letting  the  work  to  the  ^^  best  bid* 
der."  Whether  Parks,  or  Silvers  was  the  best  bidder,  was  a 
question  for  the  council  to  decide.  The  lowest  bidder,  is  not 
always  necessarily  the  best  bidder.  This  was  a  question  of 
fact  that  could  not  be  inquired  into  on  the  appeaL 

It  is  insisted,  however,  that  that  part  of  section  69  which 
provides  that  on  an  appeal  no  question  of  fact  shall  be  tried 
which  arose  prior  to  the  making  of  the  contract,  and  that 
which  provides  for  the  manner  of  rendering  judgment,  are 
unconstitutional  and  void,  on  the  ground,  Jbrst^  that  the  sub- 
ject matter  is  not  sufficiently  expressed  in  tho  title,  and  second^ 
that  it  is  a  special  law  on  the  subject  of  practice  in  Courts  of 
justice. 

The  title,  so  far  as  it  is  necessary  to  set  it  out,  is  as  follows: 
"  An  act,"  &c.,  "  to  provide  for  the  incorporation  of  cities, 
prescribe  their  powers  and  rights,  and  the  manner  in  which 
they  shall  exercise  the  same,  and  to  regulate  such  other  mat- 
ters as  pertain  thereto.''    Actp  1859,  p.  207* 

It  is  sufficient  if  the  legislation  in  question  is  properly  con- 
nected with  the  subject  expressed  in  the  title.  Reed  v.  The 
State,  12  Ind.,  641 ;  The  State  v.  Adamson,  14  Ind.,  296 ; 
Brandon  v.  The  State,  16  Ind.,  197.  In  Peed  v.  The  State, 
it  was  held  to  be  ^^  a  salutary  rule  to  construe  a  fundamental 
law  strictly,  yet  if,  in  applying  the  usual  rules  of  construction, 
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doabt  shoald  still  exist  as  to  whether  the  enactment  is  in  con- 
sonance with  the  fundamental  law,  we  know  of  no  safer 
guide  than  to  let  the  co-ordinate  branches  of  the  government 
have  the  benefit  of  that  doubt,  and  only  declare  an  act  uncon- 
stitutional by  j  udicial  decision,  when  it  is  manifestly  so.''  We 
can  not  say  that  the  legislation  in  question  is  not  properly  con- 
nected with  the  subject  expressed  in  the  title  to  the  act.  See, 
for  illustration,  the  cases  above  cited.  The  subject  expressed 
in  the  title,  is,  amongst  other  things,  the  powers  and  rights 
of  cities,  and  the  manner  in  which  they  shall  exercise  the 
same.  Those  powers  and  rights  extend,  as  we  have  seen,  to 
the  construction  of  sewers,  and  the  assesstnent  of  the  cost 
thereof  to  the  property  owners.  Properly  enough  connected 
with  the  subject,  is  the  matter  providing  for  an  appeal  from 
the  proceedings,  by  a  party  interested,  and  the  effect  of  such 
appeal.  The  provision  that  on  the  appeal  no  question  of  fact 
shall  be  tried  which  arose  before  the  making  of  the  contract^ 
amounts,  in  substance,  to  this,  that  the  appeal  shall  not  have 
the  effect  of  bringing  in  question  anything  done  or  omitted 
before  the  contract  was  entered  into.  The  provision  direct- 
ing the  manner  of  rendering  judgment  in  the  appeal  is  of 
more  questionable  character,  but  that  may  be  regarded  as 
stricken  out  without  changing  the  effect  of  the  law.  Under 
the  general  provisions  of  the  law,  outside  of  that  which  spe- 
cifically provides  how  judgment  shall  be  rendered  on  appeal, 
the  contractor  would  be  entitled  to  a  judgment  for  the  sale 
of  the  property  to  make  the  amount  of  the  assessment  against 
it,  where  all  the  proceedings  subsequent  to  the  order  of  the 
council  directing  the  work  to  be  done  have  been  regular,  and 
where  a  contract  for  the  work  has  been  made  and  fulfilled, 
and  where  the  assessment  has  been  properly  made ;  and  such 
judgment  would  be  carried  into  effect,  and  the  sale  made,  by 
the  proper  officer  of  the  Court  to  which  the  appeal  is  taken« 
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The  other  objection,  that  the  law  is  a  special  one  on  the 
Bubjoct  of  practice  in  the  Conrts  of  jastioe,  is  not  well 
founded.  The  law  is  general  and  of  uniform  operation.  It 
applies,  to  be  sure,  to  only  a  class  of  cases,  but  that  is  no  ob» 
jection  to  it  lUtd  v.  Tht  State,  supra;  Smith  y.  Doggett,  14 
Ind.,  442. 

Another  objection  is  that  the  council  cannot  constmcl 
sewers  without  an  ordinance.  An  ordinance  was  not  neces- 
sary. The  City  of  Indianapolis  v.  Imberry^  supra ;  and  if  it 
were,  whether  they  passed  one  or  not  before  the  contract 
was  made,  was  a  question  of  fact  that  could  not  be  inquired 
into. 

It  is  still  further  objected  that  the  agreement  on  the  part 
of  Silvers  to  receive  from  the  city,  for  that  portion  of  the 
work  occupied  by  the  crossing  of  streets  and  alleys,  city  or- 
ders  at  par,  was  illegal,  and  rendered  the  contract  void.  We 
do  not  perceive  anything  illegal  in  this.  No  reason  or  au* 
thority  is  stated  in  support  of  the  assumption  that  the  trans- 
action was  illegal. 

The  only  remaining  objection  to  the  proceedings  is  that 
Silvers  failed  to  perform  his  contract,  and  hence  that  the  as- 
sessment is  void. 

We  are  not  able  to  see  but  that  Stivers  substantially  per- 
formed his  contract.  By  the  terms  of  the  contract  the  work 
was  to  be  done  *^  under  the  superintendence  and  final  accept- 
ance of  the  committee  on  streets,  and  civil  engineer  of  the 
city."  Some  departures  were  made  in  the  details  of  the  work 
from  the  specifications  in  the  original  contract,  but  these  de- 
partures were  made  under  the  direction  of  the  street  commit* 
tee  and  engineer,  and  the  work  accepted  by  them  and  the 
common  council,  and  the  assessments  were  duly  ordered  to 
be  made.  We  think  it  was  clearly  within  the  power  of  the 
common  council  to  permit  changes  or  modifications  of  th« 
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contract.  Such  changes  or  modifications,  in  some  cases,  be- 
come imperatively  necessary;  and  when  snch  changes  are 
made,  and  the  work  done  accordingly,  and  accepted  by  the 
common  council,  it  can  not  be  said  that  the  contractor  failed 
to  perform  his  contract.  Such  performance  fills  the  require- 
ments of  the  law,  that  the  work  should  be  done  ^^  according 
to  the  contract." 

There  is  no  error  in  the  proceedings  below  that  should  cause 
a  reversal  of  the  judgment. 

TtT  Curiam. — The  judgment  is  affirmed,  with  costs. 

Hanna,  J.,  dissents  from  this  opinion. 

William  W.  Carson,  L.  M,  Ninde  and  B.  S.  Taylor,  for  the 
appellant. 

Wm.  S*  Coombs,  for  the  appellee. 


Thx  Cmr  ov  Aubora  v.  We8T. 

The  counsel  for  the  appellant,  in  the  case  of  The  OUjf  ofAmrora  v 
West^  wKUy  p.  88,  file  briefs  embracing  the  foUowiBg  arguments: 

■ 

The  powers  of  cities  and  towns  are  generally  those  only  which  are 
of  a  municipal  character;  such  as  the  laying  out  and  regulating  of 
the  streets,  providing  for  schools,  water  and  gas,  the  building  or  rent- 
ing of  town  houses,  school  houses,  the  layiag  out  of  public  squares, 
the  regpilating  the  police  of  the  city,  &c.,  &e. 

Nothing  could  be  more  foreign  to  our  ideas  of  municipal  powers 
generally,  or  of  the  powers  of  oities  and  towns,  than  the  taking  of 
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• 

•tock  by  a  Bmall  eiiy  like  Aurora  in  sneli  a  nil  road  company  as  ike 
Ohio  and  Miisiay^pi  Rail  Road  Company — a  rail  road  which  neither 
begins  nor  ends  there,  that  barely  touches  the  city  as  one  of  the  way 
points  or  stations,  and  whose  stock  and  costs  is  numbered  by  millions; 
and  whose  management  is  in  the  hands,  not  of  the  city  authorities,  or 
under  the  control  of  the  citizens,  but  of  a  distinct  board,  sitting  in 
distant  cities  in  other  States,  and  is  regulated,  not  by  the  charter  of 
the  city  of  Aurora^  but  by  the  charter  of  the  rail  road  company 
itself. 

Corporate  powers  are  strictly  construed.  Such  companies  are  strictly 
oonfined  to  the  powers  to  be  found  in  their  charters.  The  authoritieB 
upon  this  subject  are  many,  and  are  from  the  highest  Courts  in  tbis 
country  and  in  England. 

The  rule  upon  the  subject  is  thus  expressed  by  the  Supreme  Court 
of  Ptnnvylwinia^  in  the  case  of  The  Commonwealth  v.  The  Erie  and 
North-East  R.  R.  Co.,  27  Penn.  351. 

Chief  Justice  Blacky  in  giving  the  opinion  of  the  Court  in  tkat 
case,  says: 

**  That  which  a  company  is  authorised  to  do  by  its  act  of  incorpo- 
ration, it  may  do ;  beyond  that  all  its  acts  are  illegal.  And  the  power 
must  be  given  in  plain  words  or  by  necesmry  implication.  All  powers 
not  given  in  this  direct  and  unmistakable  manner  are  withheld.  It 
is  strange  that  the  Attorney  General,  or  any  body  else,  should  com- 
plain against  a  company  that  keeps  itself  within  bounds,  which  are 
always  thus  clearly  marked;  and  equally  ytrange  that  a  company 
which  has  happened  to  transgress  them  should  come  before  us  with 
the  faintest  hope  of  being  sustained.  In  such  cases,  ingenuity  has 
nothing  to  work  with,  since  nothing  can  be  either  proved  or  disproved 
by  logic  or  inferential  reasoning.  If  you  assert  that  a  corporation 
had  certain  privileges,  show  us  the  words  of  the  legislature  confer- 
ring them.  Failing  in  this,  you  must  give  up  your  claim,  for  nothing 
else  can  avail  you.  A  doubtfhl  charter  does  not  exist;  because  what- 
ever is  doubtful,  is  decisively  certain  against  the  corporation." 

To  the  same  effect  are  the  following  cases  ftom  the  highest  Courts 
in  the  country,  and  this  doctrine  is  by  no  means  new,  and  it  flows 
directly  from  those  fundamental  principles  of  our  government  and 
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polity,  whicb  place  tbe  powers  of  the  gOYemnient  in  the  body  of  the 
people,  and  guarantee  equality  of  rights  and  privileges.  Ferine  y. 
The  Ohe$.  and  Del  Canal  Co.,  9  How.  U.  S.  R.  184;  Charles  River 
Bridge  y.  Warren  Bridge,  11  Pets.  557;  Parsons  y.  Ooshen,  11  Pick. 
399;  Ahendorth  y.  The  Ibvm  of  OreenwicJe,  29  Conn.  365 ;  Bacon  v. 
The  Miss.  Ins.  Co.,  31  Hiss.  116;  Manly  y.  Si.  Helen's  Canal  and  R. 
R.  Co.,  2  H.  &  N.  Ex.  853. 

It  is  also  well  settled  that  the  powers  of  municipal  corporations  are 
more  restricted  and  limited  than  those  of  ordinary  trading  or  manu- 
facturing corporations. 

This  is  yery  eyident  from  an  examination  of  the  numerous  cases 
determined  by  the  highest  Courts  of  the  country. 

This  is  well  expressed  in  Angell  and  Ames  on  Corporations: 

''That  they  (school  districts)  are  not  bodies  politic  and  corporate, 
with  the  general  powers  of  corporations,  must  be  admitted;  and  the 
reasoning  advanced  to  show  their  defect  of  power,  is  condusiye.  The 
same  may  be  said  of  towils,  and  other  municipal  societies;  which, 
although  recognized  by  various  statutes  and  by  immemorial  usage,  as 
persons,  or  aggregate  corporations,  with  precise  duties  which  may  be 
enforced,  and  privileges  which  may  be  maintained,  by  suits  at  law, 
yet  are  deficient  in  many  of  the  powei;s  incident  to  the  general  char- 
acter  of  corporstions.  They  may  be  considered,  under  our  institu- 
tions, as  qua  corporations,  with  limited  powers,  co-extensive  with  the 
duties  imposed  upon  them  by  statute,  or  usage;  but  restrained  from 
a  general  use  of  the  authority,  which  belongs  to  these  metaphysical 
persons  by  the  common  law."  Angell  and  Ames  on  Corp.,  p.  18. 
See  also:  Buffalo  v.  Dodge,  2  Denio  112;  New  London,  y.  Brainard^ 
22  Conn.  556;  Parsons  v.  Ooshen,  11  Pick.  399;  The  Town  qf  Peters- 
hurg  y.  Mapin,  14  111.  194-5;  Starin  y.  The  Town  of  Genoa,  23  N. 
J.  449,  455;  Gtg  of  Lafayette  v.  Cox,  5  Ind.  39,  40;  Wyihe  v.  Mayor 
of  Nashville,  2  Swan.  365;  Thompson  v.  Sehermefrhom^  2  Seld.  92; 
Reed  v.  The  City  of  Toledo,  18  Ohio  161 ;  Savannah  y.  Hariridge,  8 
Geo.  23;  Salstead  v.  The  Mayor  of  N.  T.,  3  Coms.  433;  Oammon- 
wealth  v.  Turner,  1  Cush.  490;  State  v.  Ferguson,  33  N.  H.  430;  C6U 
Kns  y.  Batch,  18  Ohio  525;  Seise  y.  Town  Council,  6  Rich.  414;  Oi^ 
of  Rochester  v.  CoUvns,  12  Barb.  562;  Council  of  Charleston  y.  Condy^ 
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4  Biek.  266;  Haywood  ▼.  Tie  Mayor  of  Savammdk^  12  Geo.  409; 
Bufalo  ▼.  JBod^,  2  Denio.  Ill;  New  London,  v.  Bramardj  22  Conn. 
656. 

Now  if  tbis  be  tme  of  such  acts  as  tbe  oekbrmting  the  4t]i  of  Jufy 
and  giting  pablic  dinners  and  receptions  on  eucb  dsys,  to  building 
bridges  and  joining  in  tbe  defence  of  tbe  town,  and  in  reference  to 
those  matters  and  things  which  relate  solely  to  the  city  and  its  inhab- 
itants, and  to  the  police  of  snch  corporations,  how  much  more  do 
these  rules  hold  as  to  such  clanses  as  the  18th  section  of  the  city 
charter  in  question;  for  no  one  would  at  first  thought  conceiTc  of  its 
being  a  stockholder  in  a  rail  road  from  Oincvmad  to  jSf.  Louit,  Statrin 
T.  The  Tbum  of  Genoa^  23  N.  Y.459;  Gould  t.  The  Toumof  SierUng, 
23  N.  T.  464. 

Now,  although  a  rail  road  is  a  road,  as  was  decided  in  the  case  of 
Weet  4b  Torrenee  t.  The  OUy  of  Aurora^  yet  is  it  such  a  road  as  is 
described  in  the  2d,  3d  and  6th  paragraphs  of  the  answer?  Is  such 
a  road  a  road  within  the  meaning  of  that  section? 

It  seems  to  us  such  an  idea  would  not  occur  to  one  upon  reading 
that  section,  and  it  requires  a  very  liberal  interpretation  and  broad 
construction  of  that  section  to  include  such  a  road  within  its  terms. 

It  seems  to  us  to  be  ineonsbtent  with  the  construction  put  upon 
such  charters,  so  to  construe  this  18th  seel  ion  of  the  charter  of  the 
city  of  Awrora. 

We  insist  that  the  road  described  and  set  out  in  the  2d,  3d  and  6th 
paragraphs  of  the  defendant's  answer,  is  not  such  a  road  as  is  contem- 
plated in  and  by  the  18th  section  of  the  city  charter. 

The  next  question  which  we  desire  to  consider,  is  that  relating  to 
the  4th  paragraph  of  the  answer.     That  paragraph  is  in  these  words: 

''And  for  further  answer  herein,  the  said  city  pf  Aurora  says  that 
a  majority  of  the  qualified  voters  of  said  city  did  not  at  any  annual 
election  held  in  said  city,  prior  to  the  time  when  said  subscription 
was  made  by  said  city  council,  express  upon  their  tickets  that  they 
were  in  fitvor  of  the  subscription,  by  the  city  council  of  said  city,  of 
60,000  dollars  of  the  capital  stock  of  the  Ohio  and  Mittimppi  R.  R^ 
Co.,  or  of  any  amount  of  stock  whatever  in  said  company.  And  the 
defendants  aver  that  the  said  Charles  W»  West,  one  of  said  plaintiffi, 
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WM  ftt  and  before  the  time  said  Bubseription  was  made,  and  said  bonds 
were  issued  and  delivered  to  said  company,  a  director  in  said  com- 
pany.  Wherefore  the  said  city  of  Aurora  says,  that  the  subscription 
made  as  aforesaid  by  the  said  city  council,  as  set  forth  in  said  plain- 
tiffii'  complaint,  was  unauthorised  and  void,  and  the  bonds  and  oou- 
pons  issued  thereon  as  aforesaid,  unauthorised  and  yoid." 

The  demurrer  admits  these  facts,  and  the  sustaining  it  is  a  decision 
of  the  Court,  that  these  facts  are  not  a  defence. 

Upon  this  record,  then,  it  had  been  determined  before  the  trial  that 
the  defendants  could  not  rely  upon  that  paragraph  for  a  defence,  and 
they  were  not,  therefore,  bound  to  prepare  t#  prove  them,  and  were 
not  permitted  to  prove  them.  The  record,  by  the  action  of  the  plain- 
tiffs below,  did  not  permit  the  defendants  to  rely  upon  this  question 
alone,  and  made  the  proof  of  these  facts,  as  a  defence,  unnecessary 
and  improper;  and  the  question  is,  whether  the  facts  set  out  in  that 
paragraph  are  a  defence? 

Now,  it  is  quite  clear  that  the  18th  section  of  the  city  charter  gives 
no  unconditional  power,  or  unlimited  power,  upon  the  subject;  and 
it  is  perhaps,  somewhat  difficult  to  see  upon  what  ground  it  is  that 
the  Court  sustained  this  demurrer.  It  could  have  been  only  on  one 
of  the  following  grouncb  that  any  conceivable  argument  could  be 
made  to  sustain  the  action  of  the  Court: 

1.  That  the  vote  of  the  people  was  not  a  condition  precedent,  abso- 
lutely necessary  before  the  city  could  take  such  stock  and  issue  such 
bonds. 

2.  That  the  plaintiffi  are  horut  fide  purchasers  in  some  such  way 
that  this  defence  can  not  be  set  up  by  the  city  against  them. 

3.  That  the  defendants  are  estopped  from  setting  up  such  defence, 
or, 

4.  That  a  vote  of  the  majority  of  those  voting,  is  all  that  is  re- 
quired by  the  charter  to  raise  the  power. 

Neither  of  these  positions  is  sound. 

That  the  city  had  no  power  to  take  such  stock  until  after  a 
Tote  of  the  people  was  taken,  and  a  majority  of  the  qualified  voters 
had  signified  their  assent  thereto,  by  expressing  upon  their  tickets,  at 
an  annual  election,  that  they  were  in  favor  of  such  subscription,  is 
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expressed  as  clearly  as  it  possibly  can*  be,  in  the  18iJi  section  of  the 
city  cbarter. 

The  section  begins  in  these  words: 

*'The  said  city  council,  whenever  a  majority  of  the  qualified  voters 
of  said  city  require  it,  shall  have  power,"  &o. 

This  is  clear,  but  the  proviso  is  still  more  clear: 

*'  Provided,  That  no  such  stock  shall  be  subscribed  on  the  part  of 
the  city,  until  a  majority  of  the  qualified  voters  thereof  have  signi- 
fied their  assent  thereto  by  expressing  upon  their  tickets,  at  an  an- 
nual election,  that  they  are  in  favor  of  the  subscription  of  such  stock 
by  the  city  council,''  &c. 

Then  immediately  follows  the  power  to  issue  bonds  to  raise  funds 
for  the  payment  of  such  stock. 

It  was  only  for  the  payment  of  such  stock,  that  the  council  could 
issue  bonds,  and  nothing  can  be  more  clear  than  that  this  issue  of 
bonds  depended  upon  the  subscription  of  stock  made  in  accordance 
with  the  18th  section  of  the  charter;  and  for  this  a  majority  of  the 
qualified  voters  of  the  city  must  have  expressed  assent  thereto  upon 
their  tickets  at  an  annual  election.  Statin  v.  The  Town  of  Genoa,  23 
N,  Y.  R.  450;  Gould  v.  The  Town  of  Sterling,  23  N.  Y.  R.  459. 

These  things  are  indispensably  necessary  for  the  taking  of  such 
stock: 

1.  The  majority  of  the  qualified  voters  must  express  this  assent. 

2.  It  must  be  at  an  annual  election,  when  the  whole  vote  was  more 
likely  to  be  called  out  than  at  any  special  election. 

3.  The  assent  must  be  expressed  upon  the  tickets.  It  must  be  in 
writing  or  printing. 

All  which  provisions  were  exceedingly  proper,  and  if  they  are  not 
a  condition  precedent,  it  is  difficult  to  sec  by  what  language  such  a 
condition  could  be  created. 

Were  the  plaintiffs  in  any  better  position  than  the  Ohio  and 
Misnmppi  R,  R,  Co.,  to  whom  these  bonds  were  given  for  the 
stock? 

1.  The  bonds  are  made  payable  to  the  Ohio  and  Mimuippi  R.  R, 
Co.  or  bearer. 

This  company  was  certainly  bound  to  know  that  the  city  had  no 
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power  to  take  this  stock,  or  to  issue  the  bonds,  unless  the  majority 
of  the  qualified  voters  had  thus  expressed  their  assent  thereto.  They 
were  also  bound  to  know  that  the  city  was  to  sell  the  bonds  to  raise 
funds  to  pay  for  stock ;  for  it  may  be  that  the  bonds,  haying  a  long 
time  to  run,  at  six  per  cent.,  would  sell  for  more  than  their  face. 
They  were  to  be  sold  to  raise  funds  to  pay  for  the  stock,  not  handed 
over  to  the  railroad  company,  at  par,  in  payment  of  the  stock.  The 
citizens  might  have  voted  to  take  the  stock,  upon  the  idea  that  they 
could  sell  the  bonds  at  par  or  above  par,  thereby  furnishing  the  rail- 
road  company  with  that  much  money.  Whereas,  they  might  not 
liave  been  willing  to  take  stock  and  give  their  bonds  therefor,  if  the 
railroad  company  was  to  sell  them  and  get  but  77^  cents  on  the  dollar 
for  the  same.     See  Gould  v.  The  Town  of  Sterling,  23  N.  Y.  K.  459. 

Now,  these  bonds  were  issued  by  a  municipal  corporation,  having 
no  general  powers  whatsoever,  as  an  individual  has,  and  being  strictly 
confined  to  the  powers  granted.  See  Gould  v.*  The  Town  of  Uterlingy 
wupra. 

This  corporation  exists  by  the  laws  of  Indiana^  &nd  has  no  exist- 
ence or  powers  out  of  or  beyond  that  State.  Wheeler  v.  The  Ohio  and 
Hissisnppi  J?.  R.  Co.,  1  Black.  296. 

These  bonds  were  executed  in  Aurora*  They  are  payable  to  an 
Indiana  corporation.  They  purport  so  to  be.  They  bear  this  upon 
their  face.  They  are  therefore  Indiana  contracts,  not  only  because 
executed  in  that  State,  but  because  executed  by  a  municipal  corpora- 
tion of  that  State  having  no  existence  or  powers  out  of  such  State. 

2.  Neither  the  bonds  nor  the  coupons  are  bills  of  exchange.  They 
are  not  promissory  notes  even.  Nor  are  they  payable  at  any  bank 
within  the  State  of  Indiana. 

They  could  not  therefore  be  assigned  and  transferred,  so  as  to  out 
off  any  defences  which  the  city  had  to  the  same. 

This  is  quite  clear,  and  follows  directly  from  the  statute  of  Indi^ 
ana.  3d  section  of  the  act  of  May  12th,  1852;  1st  R.  S.  1852, 
378. 

These  bond  are  governed  by  the  law  of  Indiana.  They  are  made 
in  Indiana;  that  is  the  lex  loci  contractus.  Story  on  the  Conflict  of 
Laws,  sees.  297,  298. 
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They  are  made  hy  a  body  haviog  no  powers  oat  of  or  beyond  ihal 
State.     Wheeler  t.  The  Ohio  and  Mistissippi  R.  R.  Co,,  1  Black.  296. 

As  to  certain  incidents^  the  law  of  New  York  would  apply,  but  a« 
to  the  nature  of  the  contract,  its  constniction,  obligation,  legal  effsol 
and  operation,  and  as  to  the  defences  thereto,  certainly,  in  the  Indiana 
courts,  these  are  gOYcrned  by  the  law  of  Indiana.  Story  on  the  Con- 
flict of  Laws,  sec.  555 ;  Comegie  et  al.  v.  Morriaon  et  al.,  2  Met.  396. 

3.  Counsel  for  the  plaintifiis  below  seem  to  be  impressed  with  the 
idea  that  it  is  necessary  for  them  to  bring  themselTcs  under  the  law 
*  of  New  York,  and  thoy  plead  the  law  of  that  State. 

We  suppose  the  object  is  to  show  that  the  defences  set  up,  though 
ihey  might  be  pleaded  against  the  railroad  company,  could  not  be 
against  West  and  Torrence,    The  Court  held  that  they  could  not. 

In  this  the  Court  erred,  as  will  appear  from  seyeral  considerations. 

1.  The  laws  of  Ne%o  York,  set  out  in  the  complaint,  can  apply  only 
to,  and  are  intended  to  apply  only  to,  notes  made  in  New  York, 
They  do  not  apply  to  these  bonds  made  in  Indiana  by  one  Indiana 
corporation  and  payable  to  another  Indiana  corporation.  Steamer  J. 
F.  Tweed  v.  Richard,  9  Ind.  527;  Ibmham  y.  The  Blackttone  Canal 
Co,,  2  Sumn.  62;  DeWtit  y.  Bennett,  3  Barb.  B.  96;  Miller  y.  Swan^ 
27  Maine  521,  522;  DanieltY.  Stevens,  Lessee,  19  Ohio  243;  Cham- 
pion y,  Jantzen,  16  Ohio  97;  l^eadman  y.  Patchin,  34  Barb.  B.  222; 
Lewis  y.  Turner,  2  Oibbs  354. 

The  law  upon  this  subject  is  thus  expressed  by  Judge  Story: 

*'  Eyery  legislature,  howeyer  broad  may  be  its  enactments,  is  sup- 
posed to  confine  them  to  oases  and  persons  within  the  reach  of  its 
soyereignty. 

In  a  few  words,  the  same  principle  is  well  expressed  in  the  case  of 
Steamer  J.  P.  Tweed  y.  Richard,  9  Ind.  527. 

A  careful  examination  of  the  law  of  New  York,  so  fur  as  it  appears 
in  the  complaint,  will  show  this. 

The  law  of  New  York  speaks  of  indorsments,  among  other  coa* 
tracts.  Now  it  is  well  settled  that  the  indorsement  is  goyemed  by 
the  law  of  the  place  where  made,  no  matter  where  the  contract  is  made 
or  is  payable.  This  shows  that  this  law  was  not  intended  to  coyer 
contracts  made  in  other  States.     Dundas  y.  Bowler,  3  McLean  387; 
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Story  on  Conflicts  of  Laws,  sees.  314  to  317:  Slocum  t.  PiprMroy,  6 
Granch  224;  Siek  y.  Broum,  12  Johns.  142;  JPrenti»  t.  Savage,  13 
Mass.  24;  Potoert  v.  Zynchy  3  Mass.  80;  Pbtter  y.  Broiony  5  East. 
130. 

This  is  true  as  to  the  drawer.  Sick  y.  Brovony  12  Johns.  142; 
Story  on  Conflict  of  Laws,  315. 

2.  As  to  matters  which  may  be  set  ap  in  defence,  these  are  a  part 
of  the  remedy  and  are  everywhere  ezolnsively  within  the  jurisdiction 
of  the  Ux  fori.  Story  on  Conflict  of  Laws,  sec.  555;  Dakin  y.  Pom- 
eroy,  9  Gill.  6;  Jone$  y,  Jones,  18  Ala.  251,  252;  WhitUemere  y. 
Adams,  2  Cow.  63;  Potter  y.  Brown,  5  East.  130. 

As  a  municipal  corporation  of  Indiana,  the  city  deriyes  all  its  exist- 
ence and  powers,  and  is  subject  to  any  liability  from  the  Indiana  law 
alone,  and  can  not  bind  herself  or  be  bound  outside  of  it.  Hahtsad 
y.  The  Mayor  of  New  York,  3  Coms.  433. 

When  West  sued  the  City  of  Aurora  in  the  Courts  of /ndfioma  upon 
these  bonds,  made  and  executed  in  Indiana,  and  there  delivered  to 
an  Indiana  corporation,  surely  the  law  of  Indiana,  as  to  the  matters 
of  defence,  is  applic|)ble,  and  not  the  law  of  New  York,  As  has  been 
stated,  these  laws  of  New  York  do  not  purport  to  apply  to  contracts 
made  out  of  the  State;  but  if  they  did,  they  could  not  hold  in  the 
Courts  of  Indiana,  to  deprive  the  City  of  Aurora  of  a  defence  which 
by  the  law  of  Indiana  it  was  entitled  to.  Allen  v.  The  Merchank^ 
Bank,  22  Wend.  239,  240.    See  cases  cited  above. 

3.  Foreign  laws  are  matters  for  pleading  and  proof,  and  till  the 
contrary  is  made  to  appear  by  the  party  relying  upon  such  laws,  they 
are  presumed  to  be  the  same  as  the  Ux  fori,  Whidden  v.  Seelye,  40 
Maine  354;  Croiier  v.  Hodge,  3  Louisiana  358;  Leggy,  Legg,  8  Mass. 
101;  Leavenworth  v.  Brockway,  2  Hill  202;  JSolmet  v.  Brighton,  10 
Wend.  781 ;  Ward  v.  Morriaon,  25  Vt,  601 ,  Fauke  v.  Fleming,  13 
Md.  407;  Brown  v.  Gracey,  16  E.  C.  L.  467. 

Now,  from  anything  in  the  pleadings  and  proof,  it  is  not  made  to 
appear  that  the  law  of  New  York  applies  to  contracts  made  out  of 
the  State,  by  municipal  corporations  existing  in  other  States,  even 
though  the  contracts  be  payable  in  New  York,  This  does  not  neces- 
fHurily  appear  in  anything  in  the  complaint. 
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And  nothing  is  to  be  inferred  in  favor  of  the  pleading  of  any  party. 
Gould  on  Pleading,  sec.  169,  p.  152;  Barr  y.  Haueldon^  10  Rich.  tir. 
62  f   Tovmof  Wertford  v.  Toum  of  Oxfwd,  31  Vt.  461. 

Much  less  does  it  appear  in  the  proof.  The  proof  is  simply  this,  that 
the  plaintiff  gave  in  eridenee  the  statute,  which  is  set  out  in  the 
plaintiff's  complaint. 

Th$  Court  will  bear  in  mind  that  the  point  now  under  considera- 
tion is,  whether  there  is  anything  in  the  complaint  or  in  the  evidence 
which  should  cut  off  the  defences  between  the  City  of  Aurora  and  the 
Ohio  and  Missunppi  Railroad  Company  arising  under  the  law  of  In- 
diana: 

4.  It  is  true  that  the  rule,  as  generally  stated,  is  that  the  law  where 
the  contract  is  to  be  performed  or  is  payable,  is  to  govern.  This  is 
generally  true  as  to  certain  incidents  of  the  contracts  as  against  the 
maker  or  promissor.  Such  as  the  demand,  protest,  damages,  and 
ordinarily  as  to  the  interest.  And  yet  even  as  to  these  matters,  there 
is  much  apparent  confusion  in  the  books;  the  rule  is  said  to  be,  that 
as  to  interest  and  the  consequences  of  usury)  they  will  be  governed 
by  the  Ux  lociy  or  the  law  where  the  money  is  to  be  paid,  as  the  parties 
contemplated  at  the  time ;  that  evidence  may  be  given  upon  this  point 
and  that  the  place  where  the  contract  is  payable,  is  not  the  test.  See 
Story  on  Conflict  of  Laws,  sees.  297,  298,  299;  DePau  v.  Humphreys^ 
21  Martin  1;  Chapman  v.  Robertton,  6  Paige  634;  Brovm  v.  Free- 
land,  34  Miss.  (5  George)  43,  44;  Ruuell  v.  Wiggin,  2  Story  229, 
230;  Carnegie  v.  Morrison,  5  Met.  397  to  401;  Atwater  v.  Rotlofton,  2 
Handy,  Sup.  Ct.  of  Cincinnati  28,  29. 

The  case  of  Carnegie  v.  J^orrison  is  one  which  illustrates  to  some 
extent  the  remark  above  made,  and  shows  with  what  narrow  limits 
the  exceptions  to  the  general  rule  of  the  lex  lod  contractiu  are  con- 
fined. In  that  case  it  appeared  that  Messrs,  Morrison  dh  Co,,  a  bank- 
ing house  in  London  and  for  which  Francis  <7.  Oliver  was  general 
agent  in  Boston,  gave  (by  their  said  agent)  a  letter  of  credit  to  John 
Bradford,  a  citizen  of  Boston,  in  favor  of  Messrs.  Carnegie  d:  Co.,  of 
Oottenburg,  in  Sweden,  which  Bradford  forwarded  to  said  firm  in 
Sweden,  in  payment  of  a  debt  which  he  owed  them.  In  the  negotia- 
tiations  t^etween  said  Bradford  and  Oliver  in  Boston,  Bradford  agreed 
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to  pay  the  usual  commisBions  for  such  letters  of  credit,  and  the  na- 
ture and  object  of  the  contract  were  fully  understood  between  him 
and  Oliver.  Carnegie  dh  Co.,  in  GoUenhwrg^  drew  drafts  on  Marriton 
df  Co.f  in  London^  in  accordance  with  this  arrangement,  which  not 
being  accepted,  suit  was  brought  by  Carnegie  ds  Co,  y.  Morrison  df 
Co,y  in  Boston,  The  case  presented  some  of  the  difficulties  which 
arise  as  to  the  law  which  shall  govern. 

The  Court  gave  a  most  able  opinion,  and  decided  that  in  some  par* 
ticulars  the  laws  of  Sweden  and  England  governed,  but  that  the  law 
of  MatsackuutU  was  the  law  which  should  generally  apply  to  the 
transaction. 

Chief  Justice  Shaw^  in  giving  the  opinion  of  the  Court,  says : 
"What,  then,  is  the  law  of  the  contract,  or  in  other  words,  what 
law  determines  whether  an  act  done  constitutes  a  contract,  and  if  8<», 
between  whom  and  to  what  effect?  The  general  rule  certainly  is,  that 
the  lex  loci  contractus  determines  the  nature  and  legal  quality  of  the 
act  done;  whether  it  constitute  a  contract;  the  nature  and  validity, 
obligation  and  legal  effect  of  such  contract;  and  furnishes  the  rule  of 
construction  and  interpretation.''     Page  397. 

4e  Hfi  ifi  i(^  Hf-  up.  ilKi  ip,  4: 

"That  the  transaction  now  in  question  constituted  a  good  eontraot 
to  some  purpose,  and  between  some  parties;  that  it  was  made  on  a 
good,  valuable  and  adequate*  consideration,  and  made  vaMoMsachusetts^ 
is  not  contested.  Then  the  rule,  prima  facie^  is  that  the  construc- 
tion and  legal  effect  of  this  transaction  are  to  be  determined  by  the 
law  of  Massachtaetts,  This  is  the  law  which  must  be  regarded,  in  the 
first  instance,  in  deciding  whether  the  act  done  constituted  a  contract, 
and,  if  so,  between  whom  and  to  what  effect;  and  must  prevail,  unless 
the  case  falls  within  some  exception  to  the  general  rule;  and  the 

question  is  whether  it  does."     Page  398. 

Up  ^  ^  ip  ^  ^  iip  Up  ip 

"  That  some  things  are  referred  to  foreign  laws  and  usages,  in  this 
agreement,  is  manifest  in  the  agreement  itself.  The  words,  'on  the 
usual  terms  and  conditions,'  are  obviously  of  this  character.  They 
refer  to  the  laws  and  usages  both  of  Sweden  and  England.'*  Page 
399.         *******  * 
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^  Upon  these  facts  the  Court  are  of  opinion  that  the  construction, 
the  obligation,  the  legal  effect  and  operation  of  this  transaction,  are 
to  be  goTcrned  by  the  law  of  MasiachuseU$.^*    Page  400. 

It  is  quite  clear  that  as  to  the  nature,  validity,  quality,  legal  effect, 
operation  and  construction  of  the  contract,  it  must  be  governed  by 
the  lex  loci  eantractut^  and  thus  are  all  the  authorities.  There  is  some 
apparent  confusion  in  the  reported  cases  as  to  what  falls  under  these 
terms,  but  we  maintain  that,  in  a  case  of  this  character,  against  a  mu- 
nicipal corporation,  the  right  to  set  up  defenoes  as  between  the  origi- 
nal parties,  under  the  law  of  Indiana,  is  governed  by  the  law  and  not 
by  the  exception. 

There  is  no  estoppel  by  deed  in  Indiana.  If  there  were,  it  would 
•not  apply  to  a  case  of  this  kind,  for  the  bonds  are  executed  by  the 
mayor  and  clerk  of  the  City  of  Aurora,  whose  powers  depend  upon 
the  action  of  the  council ;  and  the  powers  of  the  council  depend  upon 
the  assent  of  a  majority  of  the  qualified  voters  of  the  city. 

The  council,  the  mayor  and  clerk,  are  each  and  all  of  them  special 
and  limited  agents,  having  but  a  few  powers  and  they  dependant  upon 
this  assent.  Story  on  Agency,  126;  Gould  v.  The  Town  of  Sterling, 
23  N.  Y.  E.  464;  Beck  v.  Allen,  18  Johns.  366;  Munn  v.  Cbmmts- 
tion  0),,  15  Johns.  54. 

They  have  no  powers  without  it,  and  clearly  no  powers  to  estop  the 
citisens  who  are  to  bear  the  burden  of  taxation  which  the  bonds  call 
for. 

They  have  no  power  even  to  assect  that  the  majority  of  the  quali- 
field  voters  have  thus  assented,  or  to  enter  any  such  vote  upon  their 
records.  And  they  have  made  no  such  entry.  The  entry  produced 
is  not  that  a  majority  of  the  qualified  voters  thus  assented,  but  that  a 
majority  of  those  voting  thus  assented.  And  should  the  Court  de- 
•cide  that  the  latter  was  equivalent  to  the  former,  before  the  plaintiffs 
•can  <slaim  to  estop  the  defendants  by  the  same,  they  must  show  that 
they  saw  this  order  and  relied  on  it.  Martin  v.  Angell,  7  Barb.  409, 
410;  McKi$ne  v.  McMichael,  29  Geo.  313,  314. 

Parties  dealing  with  municipal  corporations,  are  bound  to  inquire  into 
their  powers,  and  take  notice  of  the  same.  They  can  not  plead  ignor- 
ance of  them.    They  must  show  them.    Story  on  Ag.,  §  133,  p.  151 ; 
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23  N.  Y.  R.  464 ;  Jame$  r.  The  OiTtcinnati,  HamiUon  and  DaifUm  R, 
R.  Oo.y  Cin.  Law  Gazette,  for  Jvly  8,  1858. 

In  this  case  they  are  referred  to  this  IStli  section  of  the  charter 
by  the  bond  itself,  and  were  bound  to  examine  it. 

An  examination  of  it  would  show  that  the  City  Council  had  no 
power  in  the  premises  whatever,  unless  a  majority  of  the  qualified 
Toters  of  the  eity  had,  at  an  annual  election,  required  them  to  take 
such  stock  and  issue  the  bonds.  This  being  a  condition  precedent, 
they  must  see  to  it,  that  it  was  performed.  Clearly  the  mayor,  or 
clerk,  or  city  council,  deriving  all  their  powers  from  said  precedent 
vote,  could  not  estop  the  city.  They  were  not  acting  for  or  binding 
themselves,  and  it  would  be  idle  to  apply  tiie  doctrine  of  estoppel  to 
a  principal,  because  of  the  unauthorized  acts  of  an  agent.  See  Jfe- 
cAontei'  Bank  v.  The  N.  J.  4o  N.  H.  R.  R.  Co.,  3  Eernan  638  to 
641,  where  this  is  determined  in  relation  to  the  noted  SchuyUrfrtMdA. 
See,  also,  23  N.  Y.  R.  464;  HalsUadr.  The  Mayor  of  New  Tork^ 
3  Coms.  433. 

A  man  may  estop  himself,  because  it  would  be  a  fraud  in  him  to 
do  the  act,  from  the  doing  of  which,  for  that  reason,  the  law  estops 
him.  But  it  is  because  it  would  be  a  fraud  committed  by  him  upon 
the  party,  that  he  is  estopped.  The  party  setting  up  the  estoppel 
must  rely  upon  the  acts  to  enable  him  io  insist  upon  the  estoppel.  It 
is  solely  upon  the  grounds  of  fraud  that  this  whole  doctrine  rests. 

The  law  upon  this  point  is  well  expressed  in  the  ease  of  Martin  v. 
JLngel,  7  Barb.  Sup.  Ct.  B.  409. 

In  giving  the  opinion  of  the  Court  in  that  case,  Judge  Marvin 
says: 

''Such  estoppels  are  applied  for  the  prevention  of  fraud,  and  only 
exist  to  prevent  injury  when  equity  and  good  conscience  require  that 
the  party  should  not  be  heard  to  gainsay  his  acts  or  declarations  by 
which  another  person  has  been  influenced  in  his  conduct.  (Qreenl. 
Ev.,  §  207.)  To  create  an  estoppel  which  shall  preclude  a  party  from 
alleging  the  truth,  it  must  appear,  1.  That  he  has  made  some  declar- 
ation, or  done  some  act,  inconsistent  with  the  truth,  with  a  design  to 
influence  the  conduct  of  another;  2d.  That  the  party  alleging  the 
estoppel  was  ignorant  of  the  truth,  and  relied  upon  and  acted  upon 
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tbe  faitb  of  such  acts  or  declarations;  and,  3d.  That  an  injury  will 
resnlt  to  him  if  the  other  party  shall  be  allowed  to  gainsay  them." 

To  the  same  effect  are  the  following  cases:  29  Qeo.  313,  314; 
Cummtngt  v.  Webster^  43  Maine  194;  Taylor  v.  Ely^  25  Com.  257; 
WhiU  y.  Langdon,  30  Yt,  6^1;  Hill  ▼.  Epley,  31  Pa.  334;  Lawrence 
y.  Broton^  1  Corns.  401. 

This  is  yery  familiar  law,  and  the  authorities  are  numerous.  Estop- 
pels are  odious  in  law,  and  are  therefore  strictly  construed. 

« Estoppels  must  be  certain  to  eyery  intent."  1  Greenl.  on  Ey.^ 
sec.  22 ;  Braioman  y.  Taylor,  2  Ad.  and  £1.  289. 

And  estoppels  in  pau  are  only  applied  to  preyent  a  fraud,  and 
he  who  sets  them  up  must  show  that  some  act  or  thing  was  done,  or 
statement  made  to  him  by  the  party  to  be  estopped,  to  induce  him  to 
act  in  a  giyen  way ;  that  he  relied  upon  such  act  or  statement,  and 
acted  upon  the  faith  of  its  truth,  and  will  be  defrauded  if  the  party 
is  permitted  to  set  up  the  truth.     29  Geo.  313,  316. 

If  it  is  alleged  that  a  resolution  was  passed  by  the  council,  he  must 
show  that  it  was  presented  to  or  shown  him,  and  that  he  acted  upon 
the  faith  of  its  truth,  and  must  also  show  that  the  council  had  power 
to  estop  the  city.    29  Geo.  313,  314. 

When  it  is  admitted  that  all  power  of  the  city  or  its  council  de- 
pended upon  a  giyen  yote,  it  would  be  idle  te  claim  that  the  action 
of  the  citizens  could  be  estopped  from  showing  the  want  of  such  a 
yote,  by  a  resolution  of  the  council.  No  such  power  exists  in  the 
council,  much  less  in  the  mayor  and  clerk  of  the  city.     23  N.  T.  464. 

This  last  point  was  fully  discussed  in  the  noted  case  of  The  Mer- 
ckanti^  Bank  y.  New  York  and  New  Haven  R,  R.  Co,,  3  Kern.  638, 
relating  to  the  Schuyler  fraud.  Schuyler  was  transfer  agent  of  said 
railroad  company,  and  as  such  had  transferred,  upon  the  transfer 
books  of  said  company,  a  large  amount  of  spurious  stock,  and  this 
doctrine  of  estoppel  was  insisted  upon.     The  Court  says: 

"  The  notion  of  estoppel,  which  has  been  adyanced  in  the  argu- 
ment, not  as  a  distinct  ground  of  liability,  but  blended  with  other 
principles,  deseryes,  by  ilself,  yery  little  consideration.  Eyery  cor- 
porate as  well  as  priyate  obligation  or  instrument  undoubtedly  con- 
tains an  express  or  implied  representation  of  facts,  upon  the  faith  of 
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wbioh  innocent  parties  may  deal.  If  it  be  a  promissory  note,  value 
receiyed  is  a  fact  ezpressed^or  implied;  and  altbough  the  fact  may 
not  be  so,  the  maker  is  bound  to  pay  the  obligation  in  the  hands  of 
an  innocent  third  party,  not  upon  any  theory  of  estoppel,  but  upon 
principles  peculiar  to  that  species  of  security*" 

♦  ^^  ^^0  ^^P  ^^0  ^^  ^^  ^t  ^^9 

^F  ^P  ^P  ^P  ^P  ^P  ^^  ^P 

"  Now,  by  presenting  the  falsehood  alleged  in  the  certificate,  and 
the  consequent  injury  as  the  ground  of  the  action,  a  plausible  ap- 
pearance is  giyen  to  this  view  of  the  case.  But  it  is  essentially  illogi- 
eal.  The  falsehood,  viewed  in  this  aspect  alone,  really  consists  in  a 
want  of  corporate  power  to  enter  into  the  engagement;  and  that^ 
instead  of  being  a  cause  of  action,  is  a  serious  difficulty  to  be  re* 
moYed.  If  an  agent,  irrespectiTe  of  all  questions  arising  out  of  the 
special  limitations  of  his  own  authority,  as  derived  from  the  board 
of  directors,  can  not  bind  a  corporation,  or  affect  the  rights  of  its 
genuine  stockholders  by  the  terms  of  an  over-issued  certificate,  there 
is  great  difficulty  in  affirming  that  the  result  may  be  indirectly  reached 
by  thus  changing  the  ground  of  liability." 

''Conceding  that  Schu$fler*$  authority,  derived  from  his  appointment 
as  transfer  agent  by  the  board  of  directors,  might  apparently  include 
his  fraudulent  acts,  the  difficulty  is  only  removed  one  step  back.  The 
directors  themselves  were  not  the  corporation,  but  its  agents  only.  It 
may  be  granted  that  they  wielded  all  the  corporate  powers,  but  among 
those  powers  the  one  in  question  is  no  where  to  be  found." 

Where  all  power  of  the  city  council  depended  upon  this  vote, 
it  is  simply  absurd  to  say  that  the  council  could  bind  the  citixens  by 
a  resolution  of  their  own,  that  such  a  vote  had  been  taken.  The 
right  to  pass  any  resolution  upon  the  subject  depended  upon  this 
vote. 

Now  I  can  readily  admit  that  if  the  council  had  power,  by  the  vote 
of  a  majority  of  the  qualified  voters  of  the  city,  to  take  the  stock,  but 
had  neglected  some  circumstances  required  in  their  carrying  out  the 
subscription,  of  a  directory  nature,  and  which  was  not  a  condition 
precedent  to  the  very  power  or  authority  itself  in  the  premises,  or 
had  done  such  thing  irregularly,  that  the  city  might  be  estopped  from 
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letting  up  the  want  of  the  formality  or  regularity  of  their  proeeed- 
inga.  The  distinetioB  is  between  a  condition  precedent  to  any  power 
in  the  premises  whataoeyer,  and  some  want  of  regularity  in  carryii^ 
out  the  power  after  it  has  arisen  and  become  Tested. 

This  distinction  is  well  recognized  and  often  acted  upon  by  judicial 
tribunals. 

This  is  well  expressed  in  the  case  of  James  t.  The  (Xncinnatiy  Ham" 
titan  and  Dayton  R,  R.  Cb.,  in  which  case  Judge  Ghohcm  gave  a  long 
and  learned  opinion. 

This  is  part  of  the  eyllabut  drawn  up  by  himself: 

"Powers  conferred  upon  corporations  are  of  two  descriptions;  some 
are  general,  others  special  and  limited.  Some  have  reference  to  the 
node  in  which  acts  an  to  be  done,  and  are  merely  directory;  others 
are  in  the  nature  of  a  limitation  of  power  or  a  condition  precedent. 
Third  persons,  acting  in  good  faith,  are  not  usually  to  be  affected  by 
an  excess  or  violation  of  the  former,  on  the  part  of  the  company;  but 
of  the  latter,  they  are.  The  act  itself  must  be  regarded  as  illegal, 
and  knowledge  is  presumed." 

This  distinction  has  often  been  expressed  and  acted  upon  in  a  ya« 
riety  of  ways.  Among  other  eases  and  instances  of  it,  see  Pearee  t. 
Tlu  Mad.  and  Jnd.  R.  R.  Co.,  et  al.y  21  How.  443;  8.  J.  RaUvoay  t. 
O.  N.  Railway ^  9  Exch.  84;  BargaU  t.  Shartridge,  31  Bug.  L.  &  Eq. 
53;  Beach  t.  HtUan  Bank,  3  Wend.  683;  Mayor  qf  Norwich  y.  Nor- 
folk R.  R.  Ch.,  4  Ell.  &  B.  418,  419;  E.  A.  Railway  t.  K  C.  Railway 
Co.,  73  Eng.  C.  L.  812;  Kearney  y.  Andrewi,  2  Stock.  Ch.  74;  SUxU 
T.  Porter,  7  Ind.  206 ;  Pond  T.  Neyui,  3  Masa.  232 ;  JUarchant  y.  Lany- 
worth,  6  Hill  647;  Ex.  Parte  Heath  y.  Roome,  3  Hill  47;  CoU  y.  Evet^ 
12  Corns.  254-5;  Stiker  y.  Kelhy,  7  Hill  24;  Hooker  y.  Young,  5  Con. 
270;  Smith  on  State  Const.  784,  6<f6{. 

They  have  had  no  power  giyen  them  to  estop,  or  act  at  all,  until  a 
majority  of  the .  qualified  yoters  of  the  city  haye  assented  thereto. 
This  is  a  condition  precedent  to  any  power  wEateyer  upon  the  subject. 

In  this  connection  we  desire  to  say  a  few  words  in  addition  to  what 
has  been  heretofore  e^d,  in  reference  to  two  cases  determined  in  the 
Supreme  Court  of  the  United  Siatee.  They  are  Bisull  r.  The  Oiiy  of 
Jeferionville,  24  How.  268;  Atpinwall  y.  Knox  Co.,  Com.  21  How.  541. 
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Althougli  some  of  the  remarks  in  these  cases  may  seem  to  be  at 
variance  with  the  two  cases  above  referred  to,  from  the  23d  volnme 
of  the  N.  Y.  B.,  yet  when  they  are  carefully  examined,  it  will  be 
found  that  they  are  not  in  point. 

The  questions  involved  called  for  no  such  general  remarks  as  were 
made,  and  they  did  not  embrace  the  points  now  before  the  Court. 

In  the  case  of  Bissell  v.  The  City  of  Jeffenonville^  an  act  of  the 
Legislature  of  Indiana^  had  authorized  its  council  to  confirm  the  sub- 
scription, which  it  had  done;  and  this  is  really  the  turning  point  of 
the  case.  It  is  repeatedly  mentioned  in  the  opinion  of  the  Court. 
See  pp.  291,  295,  297,  298. 

In  this  case  it  also  appeared  that  evidence  of  the  required  vote  and 
of  a  confirmation  of  the  subscription  under  the  statute,  were  exhib- 
ited to  the  plaintiff,  by  the  city  officers  having  power  to  sell  the  bonds, 
when  he  purchased  the  bonds,  and  that  he  bought  upon  a  belief  of 
the  truth  of  these  papers.  Pp.  292, 299.  There  was  nothing  of  the 
kind  in  the  case  before  the  Court. 

The  case  of  Atpinwall  v.  The  ChmmimoiMn  of  Knox  €b,y  was  one 
not  relating  to  the  power  of  the  commissioners,  but  to  the  regularity 
of  the  notice,  and  that  notice  was  of  a  directory  character,  and  not  a 
condition  precedent. 

The  question  raised  in  this  case  was  not  at  all  involved  in  any  way.. 
There  was  no  doubt  that  the  people  had  voted  for  the  subscription. 
This  was  not  denied.  The  objection  was  to  the  regularity  of  tha^ 
notice  only,  and  upon  the  well  settled  principle  heretofore  referred  to^ 
the  Court  held  that  it  could  not  be  raised  at  so  late  a  time  and  in 
such  a  way.  In  each  of  these  cases,  something  is  said  as  to  tha 
power  of  the  commissioners  in  the  one  case,  and  of  the  council  in  the 
other,  to  pass  upon  this  question  under  the  authority  given  to  confirm 
the  subscription.  In  all  of  which  particulars,  and  others,  the  cases 
are  clearly  distinguishable  from  that  now  before  this  Court,  and  from 
the  New  York  cases  above  referred  to. 

As  bearing  upon  the  question  of  power  in  the  city  of  Jtirora,  and 
upon  the  estoppel,  we  refer  the  Court  to  the  ease  of  Mitchell  v.  The 
Borne  R.  R.  Oo.,  17  Oeor.  589. 

In  that  ease  the  Court  says: 
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^Doabtlefls,  if  this  payment  were  a  condition  precedent  to  organi- 
lation,  the  acts  done  by  the  company,  unless  this  condition  had  been 
complied  with,  would  be  void;  and  Toid,  notwithstanding  any  sub- 
acriber  might  haye  participated  in  them  and  given  them  his  sanction, 
or  might  haye  taken  part  in  any  pretended  organization.  To  this 
effect  is  the  decision  of  this  Court  in  Napier  et  al.  y.  Poe  et  aL,  12 
Geor.  R.  184,  a  case  in  which  the  payment  in  of  a  certain  per  cent,  by 
the  subscribers  for  stock,  was  a  condition  precedent  to  organization  or 
to  the  right  to  do  business." 

For  a  case  containing  some  of  the  distinctions  upon  this  question 
of  estoppel,  we  will  here  also  refer  the  Court  to  the  case  of  Gardner 
T.   Greene,  5  B.  1. 109, 110. 

This  is  from  die  opinion  of  the  Court  in  that  case : 

<<0f  course,  a  deed  poll  can  never  operate  by  way  of  estoppel  hy 
deed,  against  the  grantee,  for  the  simple  reason  that  his  seal  is  not  to 
it;  Ce.  Lit.  47  6,  363  b;  nor,  in  consequence,  as  such  an  «8toppel 
against  the  grantor;  since,  to  exist  at  all,  an  estoppel  of  this  sort 
must  be  mutual  and  reciprocal.  Co.  Lit.  352  a;  Grant  v.  Wauiman, 
3  Bing.  N.  C.  69;  S.  C.  32  Eng.  C.  L.  R.  42;  SmaU  v.  Pivetar,  15 
Mass.  495,  499;  JI/oor«  v.  JEkuiman,  5  N.  H.  490;  Lansing  v.  Mont- 
gomery,  2  Johns.  R.  382;  OsierJumt  v.  Shoemaker,  3  Hill  519;  Spar- 
row V.  King,  1  Comst.  (Appeals)  R.  248;  Gardner  ▼.  Sharp,  4  Wash. 
C.  C.  B.  609;  Jliilee  v.  Miles,  8  Watts  &  Serg.  135;  Boiling  v.  Magor, 
3  Band.  (Va.)  B.  463;  Candler  v.  Lantford,  4  Dev.  &  Bat  (N.  C.)  B. 
407.  It  is  equally  well  settled,  that  an  estoppel  in  pais  is  created  by 
ihe  acceptance  of  possession  under  a  deed,  only  when  the  deed  is  ac- 
cepted in  one  of  those  relations  which  imply  an  obligation  to  return 
the  possession,  and  a  sort  of  allegiance  to  him  under  whom,  or  in  sub- 
jection to  whose  interests,  it  is  held;  such  as  in  the  relation  of  land- 
lord and  tenant,  trustee  and  cestui  que  trust,  mortgagor  and  mortgagee. 
Per  Baldvnn,  J.,  Williston  v.  Watson,  3  Pet.  47,  48;  Blight's  Lessee, 
T.  Rochester,  7  Wheat.  548;  Watkins  v.  Eolman,  16  Pet.  53, 54.  Even 
in  one  of  these  relations,  as  of  landlord  apd  tenant,  it  exists  only 
when  possession  has  been  received  under  the  lease,  and  does  not  con- 
tinue after  the  landlord's  title  has  determined,  or  the  tenant  has  been 
either  actually  or  constructively  evicted.     Ihe  v.  Barion,  11  Ad.  & 
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El.  307;  S.  C.  39  Eng.  C.  L.  K.  99;  Doe  ▼.  Smith,  4  M.  &  S.  347; 
Doe  v.  Edwards,  5  Barn.  &  Ad.  1065;  Doe  t.  Milh,  2  Ad.  &  El.  17; 
Doe  T.  Birchmore,  9  /c2.  662.  It  is  an  extension  of  snch  an  estoppel 
quite  beyond  its  reason,  to  apply  it  to  the  ordinary  relation  of  grantor 
and  grantee,  where  the  latter,  claiming  by  virtue  of  his  own  purchased 
right,  and  having  paid  his  money  for  his  title,  is  under  no  obligation 
whatever  to  his  grantor,  or  to  the  widow  claiming  by  virtue  of  his 
grantor^s  seizin,  in  regard  to  it.  As  said  by  Mr.  Justice  WUde, 
(^Small  V.  Proctor,  15  Mass.  499,)  ''The  grantee  may  be  permitted  to 
show  that  his  grantor  was  not  seized,  as  is  every  day  permitted  in 
actions  of  covenant." 

Indeed,  it  would  seem  little  short  of  an  absurdity  to  hold,  that  a 
party  receiving  possession  under  a  deed  is  equitably  estopped,  as  long 
as  his  possession  continues,  to  deny  the  seizin  of  his  grantor,  because, 
along  with  the  possession,  he  took  covenants  of  warranty  to  guard 
him,  as  far  as  damages  might,  against  the  contemplated  possibility 
that  his  grantor  might  not  ultimately  prove  to  be  entitled  to  that 
which  he  affected  to  convey.  And  see  Smith  v.  Strong,  14  Pick.  148; 
Barker  v.  Talman,  2  Mete.  32;  Osterhaut  v.  Shoemaker,  3  Hill,  519; 
Sparrow  v.  Kingman,  1  Comst.  (Appeals)  R.  252,254;  Kenaday, 
Gardner,  3  Barb.  Sup.  Ct.  R.  589. 

This  case  might  be  supported  by  numerous  others.  It  shows 
within  what  narrow  limits  the  doctrine  of  estoppel  is  confined. 

The  Court  also  erred  in  allowing  interest  upon  these  coupons,  and 
especially  so  in  allowing  7  per  cent,  interest. 

This  question  is  raised  upon  the  motion  for  a  new  trial,  and  the  ex- 
ceptions taken  to  the  overruling  thereof. 

We  deny  that  any  interest  was  due  upon  these  coupons.  They  are 
not,  and  do  not  purport  to  be  separate  and  distinct  contracts.  They, 
purport  upon  their  face  to  be  interest  warrants,  attached  to  a  bond, 
which  is  the  principal  contract.  Though  in  form  a  promise  to  pay, 
yet  they  are  not  executed  as  separate  contracts,  but  each  one  purports 
to  be  an  interest  warrant  to  the  bond  which  is  specified  in  the  coupon 
itself. 

They  are  put  in  this  form,  not  as  separate  contracts,  but  for  eon- 
ventence  in  collecting  the  interest.    And  it  has  been  held  that  they 
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could  not  be  sued  upon  by  any  party  not  holding  tbe  bond.  Wrighi 
y.  The  Ohio  and  MisttMsippi  E,  R.  Co,^  in  tbe  Superior  Coart  of  Cia- 
ciiytuUij  per  OhoUan,  J, 

Being  interest  warrants,  it  is  donbtfnl,  to  say  the  least  of  it,  whether 
in  Indiana^  any  recovery  ooald  be  had  upon  them  by  any  one  not 
also  holding  the  corresponding  bond.  Comparet  v.  Ewing^  8  Blackf. 
328. 

Whether  a  recovery  could  be  had  upon  them  by  a  party  not  hold- 
ing the  corresponding  bond  is  one  question.  It  is  a  very  different 
question  whether  interest  is  due  upon  them,  as  they  give  notice  upon 
their  face  that  they  are  themselves  the  interest  upon  another  contract^ 
and  interest  upon  them  would  be  interest  on  interest,  whieh  would  be 
illegal.  NiU»  v.  The  Board,  dbc,  8  Blackf.  158;  Tillcotsan  v.  PreUon^ 
3  Johns.  229;  WiUianu  v.  if.,  3  Cow.  87;  Dixon  v.  Parkes,  1  Esp. 
110,  111 ;  Ex  Parte  Bevan,  9  Yes.  224. 

This  is  the  law  both  of  Indiana  and  New  York,  The  law  of  Eng- 
land  is  the  same,  and  the  law  of  many  of  the  States  is  also  to  the 
same  effect. 

Now,  these  coupons  are  but  the  interest  due  from  time  to  time  upon 
the  corresponding  bonds,  and  being  incidental  with  the  original  con- 
tract, made  iu  this  form  to  be  detached  for  the  convenience  of  the 
holder  in  collecting  the  interest  in  a  distant  city,  there  can  be  no  in- 
terest upon  them ;  that  would  be  compound  interest,  which  is  not  per- 
mitted either  in  Indiana  or  New  York,  Niles  v.  The  Board,  dec,  8 
Blackf.  158;  Grime*  v.  Blake,  16  Ind.  160;  Boy^r  v.  Pack,  2  Denio 
108;  Tolly.  BUlier,  11  Paige  231;  Foreman  v.  Foreman,  17  How. 
Pr.  257 ;  Ex  Parte  Bevan,  9  Ves.  223. 

Indeed,  under  the  law  of  New  York,  in  which  State  these  coupons 
and  bonds  were  payable,  a  person  having  paid  compound  interest  under 
an  idea  of  both  parties  that  the  interest  was  properly  calculated,  may 
be  permitted  to  recover  it  back. 

It  was  so  held  in  1844  by  the  Supreme  Court  of  New  York  in  the 
oaae  of  Boyer  v.  PoAk,  2  Denio  108. 

These  decisions  in  New  York  come  down  many  years  since  the  pas- 
sage of  the  act  referred  to  in  the  complaint,  and  they  show  that  such 
is  the  law  of  New  York 
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The  Iftw  of  New  JVrZ;,  as  set  out  in  the  complaint,  is  expressed  in 
the  usual  language  of  such  laws,  the  same  precisely  as  that  in  the 
Indiana  act  relating  to  the  subject.  The  fact  that  these  are  separate 
coupons,  does  not  make  the  eontract,  in  legal .  effect,  different.  The 
bond  itself  shows  that  it  is  the  interest  payable  annually — nothing 
more,  and  the  coupons  are  to  the  same  effect. 

Interest  upon  such  coupons,  or  upon  the  annual  interest  falling  due, 
can  not  be  contracted  for,  even  at  the  time  the  original  contract  is 
made.  It  is  against  the  policy  of  the  law  to  permit  it.  Nxle»  y.  The 
Board,  dhc,  8  Blackf.  158;  Mowry  t.  BUhop,  5  Paige  102;  Van 
Beuschooten  ▼.  Lawton,  6  Johns.  Ch.  313,  314;  ToU  y.  Sillier^  11 
Paige  231;  Foreman  y.  Foreman^  17  How.  Pr.  257;  Grme$  y.  BlaJ^^ 
16  Ind.  160. 

It  requires  an  agreement  made  in  writing,  after  the  interest  becomes 
due,  to  make  it  legal. 

But  if  any  interest  were  due  and  recoyeraUe  upon  these  coupons, 
the  Court  erred  in  allowing  7  per  cent,  to  be  recoyered.  The  con- 
tract being  made  in  Indiana,  is  goyerned  by  Indiana  law  as  to  its 
obligation,  nature,  legal  effect,  operation,  yalidity  and  construction. 
Story  on  Conflict  of  Laws,  sec.  297. 

Whether  it  draws  6  or  7  per  cent,  is  cei^tainly  %  matter  of  legal 
effect,  operation  or  construction. 

But  it  matters  not  whe.ther  it  be  goyerned  by  the  JVeto  York  law  or 
by  the  law  of  Indiana,  If  the  interest  is  due  at  all  upon  the  cou- 
pons, it  must  follow  the  interest  contracted  for  in  the  contract  itself. 
This  is  6  per  cent.,  which  is  legal  according  to  the  law  of  Ifew  York* 
The  incident  follows  the  principal,  in  law  as  in  logic. 

And  nothing  is  clearer  than  that  these  coupons  are  not  original 
eontracts  in  themselyes,  but  are  incidental  acknowledgments  of  in- 
terest due  from  time  to  timo  upon  the  principal  contract,  and  put  in 
this  form  for  the  conyenience  of  the  holder  in  collecting  the  interest 
in  New  York,  and  as  being  a  good  form  of  receipt,  not  requiring  any 
indorsement  upon  the  bond.  The  conyenience  of  this  results  from 
the  fact  that  the  bonds  are  payable  at  a  distance,  and  run  for  many 
years. 


624  SUPREME  COURT  OF  INDIANA. 

Th«  City  of  Aurora  e.  West. 

The  coupon  can  be  forwftrded  without  the  bond,  and  each  one 
operates  as  a  receipt  to  the  party  paying,  and  requires  no  indorsement 
upon  the  bond.  Indeed  when  cut  off  the  presumption  is  that  it  is 
paid,  and  thus  the  obligor  is  protected  in  that  way. 

There  is  no  brief  for  the  appellees  in  the  record. 
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ABATEMENT, 

1.  Criminal  Law  and  Practice. — A  defendant  is  not  allowed,  in 
criminal  cases,  to  plead  in  abatement  that  another  indictment  is 
pending  against  him  for  the  same  offence. — Hardin  v.  The  StnUy 

347 

2  Same. — ^Where  a  person  is  not  under  prosecution  for  an  offence, 
but  is  still  indicted  therefor,  he  may  plead  in  abatement  of  the  in- 
dictment the  disqualification  of  ^ny  of  the  grand  jurors  who  found 
it.  Ihid. 

3.  Same. — Pleas  in  abatement  in  criminal  cases  should  neither  be  un- 
certain, ambiguous  nor  repugnant.  Ihid. 

4.  Same. — No  issue  can  be  made  by  pleas  in  abatement  in  criminal 
cases  upon  the  fact  whether  grand  jurors  by  whom  an  indictment 
was  found  were  repugnant  or  not.  Ihid, 

ACTION. 
See  Railroads,  1,  2,  3,  4,  5,  6,  7.    Sheriff,  1. 

1.  Rescission  of  Contract — Fraud.— JEf  a  purchaser  of  property 
desires  to  rescind  a  contract  for  fraud,  practiced  by  the  seller,  he 
must  show  a  return  of  the  property,  or  an  offer  to  return  it,  or  that 
it  was  of  no  value  whatever. — Love  v.  Oldham^  51 

2.  Same — Breach  of  Warranty. — But  a  rescission  of  contract  is 
not  the  only  remedy  of  such  purchaser.  If  fraud  has  been  prac- 
ticed, or  there  has  been  a  breach  of  warranty,  he  may  stand  to  the 
bargain  and  recover  damages  for  the  fraud,  or  he  may  rescind  the 
contract  and  return  the  thing  bought,  and  receive  back  what  he 
paid  or  sold.  Ihid, 

3.  AcrioN — Insurance. — A  policy  of  insurance,  which  has  not  been 
executed,  will  not  support  an  action;  but  if  there  was   a  valid 

525 
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agreement  to  ittsure  and  to  issae  a  policy,  an  action  may  be  brongkt 
upon  such  agreement. — The  Peoria  Maruu^  dcc^  Co.  ▼.  WaheTy  73 

4.  Action — Injcrisb  by  Mill- Dam. — ^A  party  who  is  injured  by  the 
erection  of  a  mill-dan,  is  not  deprived  oy  the  statute,  2  G.  &  H. 
310,  of  his  remedy  for  such  injury,  by  action  at  common  law,  unless 

^.  the  damages  have  been  assessed  by  writ  of  assessment,  and  such 
assessment  confirmed  by  the  Court  and  paid  within  the  year  after 
conftrmatioB.*— 2^n6  ▼.  JftV^er,  104 

5.  Fraudulent  Conveyance — Creditors. — A  owned  a  tract  of  land, 
and  with  intent  to  defraud  his  creditors,  conveyed  it,  without  con- 
sideration, to  B^  who,  to  aid  A  in  accomplishing  his  fraud,  conveyed 
it,  without  consideration,  to  (7.  C  mortgaged  the  land  to  the  sink- 
ing fund  for  a  loan  of  500  dollars,  which  he  received ;  C  was  a 
party  to  the  purpose  of  ^  to  defraud  his  creditors.  The  State  re- 
ceived the  mortgage  made  to  the  sinking  fund,  and  made  the  loan 
in  good  &ith.  All  of  said  conveyances^  except  the  mortgage  to 
the  sinking  fund,  were  set  aside  by  a  decree  of  the  proper  Court, 
and  the  land  ordered  to  be  sold,  subject  to  said  mor^agdT'  for  the 
benefit  of  the  creditors  of  A.  The  land  did  not  sell  for  enough  to 
pay  them.  Suit  was  then  brought  against  (7,  to  compel  him  to  ac- 
count for  and  pay  over  to  A*$  creditors  the  500  dollars  obtained  by 
the  said  mortgage. 

Held,  that  C  was  entitled  to  the  money  as  against  A,  but  held  it  in 
trust  for  the  creditors  of  A^  to  whom  he  was  liable  to  account  and 
pay  it  over. — Jones  v.  Reeder^  111 

6.  Action — Promissory  Note. — A  made  his  note  payable  to  B,  and 
G  and  D  indorsed  it.  B  sued  C  and  2>,  as  joint  makers  of  the 
note.  The  evidence  showed  conclusively  that  C  and  D  placed  their 
names  on  the  note,  not  as  makers,  but  as  indorsers. 

Held,  that  C  and  D  were  not  liable  in  the  action. — Dale  y.  MoJUt, 

113 

7.  Stolen  Property. — The  owner  of  personal  property  which  has 
been  stolen,  can,  in  this  State,  maintain  a  civil  action  for  its  value, 
before  the  criminal  prosecution  for  larceny  has  been  determined. 
— Short  r.  Barker^  148 

8.  Action  for  Criminal  Conversation. — In  such  an  action  it  is  not 
competent  for  the  defendant  to  plead  in  bar  a  vrant  of  virture  in  the 
plaintijBf  and  his  wife,  and  it  does  not  need  to  be  pleaded  at  all  in 
order  to  authorize  evidence  of  the  fact  to  be  produced  in  mitigation 
of  damages. — Marrxaon  v.  Frice^  165 

9.  For  Keeping  Poor. — If  a  claim  for  services  rendered  to  the  poor 
of  a  county  or  township  be  disallowed  by  the  county  board,  in 
whole  or  in  part,  the  claimant  may  appeal,  or,  at  his  option,  bring 
an  action  against  the  county. — The  Boards  o^c,  of  BarUtolomew  Co. 
V.'  Wriffht,  187 
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10.  Principal  and  Agent. — It  seems  that,  if  money  due  to  »  principal 
on  an  illegal  transaction  be  paid  to  his  agent  for  him  by  the  party 
from  whom  it  is  due,  the  principal  may  recoyer  it  from  the  agent, 
for  the  contract  or  obligation  to  pay  the  money  to  his  principal  is 
not  connected  immediately  with  the  illegal  transaction,  bat  grows 
out  of  the  receipt  of  the  money  by  the  agent  for  the  use  of  his 
principal. —  Danieh  v.  Barney j  207 

11.  County  Trsaburer  and  Auditor. — The  account  current  kept  by 
the  auditor  with  the  treasurer,  is  a  public  record,  and  if  it  is  erro- 
neously kept,  the  treasurer  may,  by  proper  proceeding,  require  its 
correction  by  the  auditor.*- TFcZ&  v.  The  Statey  <fec.,  241 

12. — Damages — Mutual  Negligence. — ^Where  there  is  mutual  neg- 
ligence, if  the  defendant  can  not  avoid  the  accident  by  reasonable 
care  and  skill,  the  plaintiff  can  not  recover;  nor  can  he  recover 
where  his  negligence  is  proximate,  and  directly  and  materially  con- 
tributes to  the  result,  if  the  defendant  could  not  have  avoided  the 
accident  by  ordinary  care. — The  IndiariapoliB^  dhc^  R.  X.  Ch.  v. 
Wright,  376 

13.  Contract — Action — Mortgage. — ^Where  A  borrows  money  of 
B^  and  executes  his  note  to  B,  and  by  deed  conveys  certain  land  to 
him,  and  takes  from  B  a  bond  to  re-convey  the  land  on  payment  of 
the  note,  such  transaction  amounts  j>rima  facie  to  a  mortgage,  and 
if  B^  said  bond  not  being  recorded,  sells  and  conveys  said  land  to 
(7,  without  notice  of  the  nature  of  said  transaction,  for  a  sum  much 
larger  than  the  sum  borrowed,  A  will  be  entitled  to  recover  of  B 
the  difference  between  said  sums. — Cra$sen  v.  Swovetand^  427 

14.  Trust — Forfeiture — Injunction. — Where  a  lot  is  conveyed  to 
trustees  of  a  religious  society,  for  the  use  of  such  society,  accord- 
ing to  the  discipline,  &c.,  and  the  society  erect  a  church  building 
thereon,  and  the  trustees  lease  the  basement  thereof,  which  was 
made  for  a  prayer  room,  to  a  teacher  of  a  common  day  school,  with 
leave  to  him  to  change  the  internal  arrangments  of  the  room  to 
adapt  it  to  his  business,  such  trustees  may  oe  enjoined  on  the  ap- 
plication of  members  of  the  society,  from  such  leasing. — Perry  v. 
McEwen,  440 

15.  Fraudulent  Sale. — ^A  mortgagee,  where  the  mortgaged  prop- 
erty has  been  sold  at  sheriff's  sale,  upon  a  judgment  fraudulently 
procured  in  favor  of  another  person,  may  institute  his  action  to  set 
aside  the  sheriff's  sale,  without,  at  the  same  time,  suing  for  the 
foreclosure  of  his  mortgage,  and  his  mortgage,  or  a  copy  of  it, 
need  not,  in  such  case,  be  filed  with  the  complaint. — Potter  v.  Sum- 
ner, 442 

16.  Where  money  is  paid  but  not  credited  on  a  judgment,  and  after- 
wards execution  is  issued  thereon,  and  the  whole  amount  collected 
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by  leyj  and  sale  of  the  property  of  the  defendant,  the  latter  may 
maintain  an  action  against  the  plaintiff  for  the  money  so  paid  and 
not  credited. — CaUerUn  y.  SomiervilU.  482 

ADJOURNED  TERM. 

1.  Adjourned  Tsrm — Pbactice. — A  defendant  in  an  indictment  for 
mnrder  applied  for  a  change  of  venae  on  acconnt  of  the  prejudice 
of  the  judge  of  the  Coart.  The  application  was  made  on  the  last 
day  of  the  regular  term  of  the  Court,  as  fixed  by  law.  It  was 
granted,  and  the  Court  adjourned  to  a  day  fixed,  pursuant  to  the 
act  of  February  12,  1855,  2  G.  &  H.  11,  and  another  judge  was 
called  in  to  try  the  cause.     The  order  for  the  adjournment,  and  the 

-  publication  of  the  notice  were  noted,  by  the  clerk,  on  the  blotter, 
and  the  notice  made  out,  handed  to  the  printer,  and  published  in 
the  paper,  before  the  minutes  were  made  out  and  signed.  On  the 
day  to  which  the  regular  term  adjourned,  the  judge  appeared  and 
took  his  seat  on  the  bench,  heard  proof  of  the  order  adjourning  the 
term,  &c.,  signed  the  minutes  of  the  proceedings  of  the  Court,  thus 
far,  and  then  gave  place  to  the  judge  who  had  been  called  in  to  try 
the  cause,  who  appeared  pursuant  to  appointment,  to  preside  at  the 
trial.  After  he  had  taken  his  seat  on  the  bench,  the  defendant  ob- 
jected to  being  tried  before  him,  on  the  ground  that  '-at  the  time 
of  public  notice  being  given  of  the  present  adjourned  term,  and 
ordering  publication  to  be  made,  said  order  had  not  been  signed  by 
the  presiding  judge  of  the  Court. 
Held,  that  there  was  no  irregularity  in  the  proceedings  adjourning  the 
term  of  the  Court. — Cordell  v.  The  State,  1 

2.  Statutes— REPEAL. — The  act  of  February  12,  1855, 2  G.  &  H.  11, 
providing  for  extending  the  teriM  of  Circuit  Courts,  by  adjourn- 
ment, &c.,  was  not  repealed  by  the  act  of  December  24,  1858,  id., 
but  is  still  in  force.  Ibid, 

3.  Same — Inoperative. — The  act  of  December  24,  1858,  2  G.  &  H. 
11,  did  not  pass  both  house  of  the  legislature,  and  consequently  never 
became  a  law.  Ibid, 

AMENDMENT. 

1.  Amendment  Pending  Trial. — In  an  action  to  recover  personal 
property  and  damages  for  the  detention  thereof,  it  is  not  competeot 
for  the  Court,  in  the  progress  of  the  trial,  over  the  objection  of  the 
defendant,  to  permit  the  plaintiff  to  amend  his  complaint  so  as  to 
claim  special  damages  for  expenses  incurred  in  money  and  time  in 
seeking  to  recover  such  property. — Harris  v.  Mercer,  329 

APPEAL. 

1.  County  Poor. — If  a  claim  for  services  rendered  to  the  poor  of  a 
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county  or  towDship  be  disallowed  by  the  county  board,  in  whole  or 
in  part,  the  claimant  may  appeal,  or,  at  his  option,  bring  an  action 
against  the  county. — TheBoard^  dec.',  of  Bartholoinew  Co,  v.  Wright^ 

187 

2.  Liquor  License — Appeal — Statutes  Construed. — Where  a 
license  to  sell  liquor  is  refused  by  the  county  board,  and  th^  appli- 
cant, under  the  provisions  of  the  act  of  March  11,  1861,  appeals  to 
the  Circuit  Court  or  Court  of  Common  Pleas,  the  decision  of  such 
Court  is  final,  and  no  appeal  lies  iherefrom  to  the  Supreme  Court. — 
The  Boardj  dec,  t.  Leate^  261 

3.  Appeal. — ^Where  no  appeal  was  prayed,  and  no  bond  given  in  the 
Court  below,  a  cause  can  not  be  properly  appealed  as  from  an  inter- 
locutory order,  under  the  second  specification  of  seeti&n  576,  2  Qt 
k  H.  276.— ^crry  v.  Berry,  275 

4.  Appeal  Bond — ^Contract. — ^Where  an  appeal  is  prayed  from  the 
judgment  of  a  justice  of  the  peace,  within  the  time  limited  by  law, 
and  a  bond  signed  by  the  surety  but  not  by  the  principal,  is  £led 
and  approved  by  the  justice,  the  appellant  is  entitled  to  his  appeal, 
and  the  subsequent  withdrawal  of  the  bond  to  procure  its  execu- 
tion by  the  principal,  and  its  absence  from  the  filep  until  after  the 
expiration  of  the  time  limited  for  an  appeal,  could  not  divest  the 
party's  right  to  the  appeal. — Hollenshe  v.  Thomas,  375 

5.  Practice — New  Trials. — An  appeal  can  not  be  taken  from  an 
order  of  the  Circuit,  Court  granting  a  new  trial  upon  application 
made  after  the  term,  because  such  an  order  is  merely  interlocutory 
and  not  final. — House  v.  Wrighty  383 

6.  Appeal  under  §  69. — ^Where  an  appeal  is  taken  under  this  sec- 
tion, it  not  competent  for  the  appellate  Court  to  inquire  whether 
the  petitioners  for  the  improvement  were  residents  of  the  city;  or 
whether  the  petition  had  been  signed  by  the  requisite  number  of 
persons  owning  property  on  the  street;  or  whether  two-thirds  of 
the  councilmen  concurred  in  making  the  improvement  without 
petition;  or  whether  the  contractor  was  the  lowest  and  best  bidder; 
or  into  any  other  fact  which  arose  before  the  making  of  the  con- 
tract.— The  Board  of  Commissioners  of  Allen  Co.  v.  Silvers,      491 

7.  Same— Constitutional  Law. — That  part  of  section  69,  limiting 
the  inqViiry  on  appeal  to  facts  which  arose  after  the  making  of  the 
contract,  is  constitutional  and  valid.  Ibid. 

APPRAISEMENT. 
See  Sheriffs'  Sales,  1,  2,  3. 

Vol.  XXIL— 84. 
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ATTACHMENT. 

1.  Attachhent — ^Pkacticb. — ^Where  an  issue  is  formed  on  an  affids- 
▼it  for  attachment,  it  shoald  be  tried  by  the  Court,  or  jury,  with 
the  issues  in  the  cause  in  which  the  attachment  is  issued* — MapU 
▼«  Bumnde^  139 

2.  Saxc. — But  if  the  issue  in  the  cause  u  first  tried,  and  there  is  no 
objection  interposed  by  the  defendant,  to  the  subsequent  trial  of 
the  issue  on  the  affidaTit  for  attachment,  he  will  be  deemed  to  have 
waived  the  right  which  he  had  to  insist  upon  a  trial  of  the  whole 
controversy  at  once.  Ibid, 

8.  Pathent  by  Oabnishee. — If  the  Court  have  jurisdiction  of  th^ 
subject  and  the  parties,  a  payment  on  execution  under  the  judg- 
ment will  protect  the  garnishee,  though  the  judgment  may  have 
been  irregular  and  reversible  on  error;  and  a  reversal  of  it  by  the 
defendant  for  irregularity^  after  payment  by  the  garnishee,  will  not 
invalidate  the  payment.  The  garnishee  should  see  to  it  that  ihe 
Court  has  jurisdiction. — Richardson  v.  Hichnan^  244 

4.  Practice — Waiver. — Where  the  defendant  appears  in  attachment 
suits  the  regularity  of  the  attachment  proceedings  must  be  tried  in 
such  suits ;  and  if  the  defendant,  having  appeared,  makes  no  objec- 
tion by  motion  or  answer,  their  regularity  will  be  deemed  admitted, 
and  aU  objections  waived. — Dunn  v.  Crocker^  324 

ft.  Practice. — Objections  to  the  regularity  of  attachment  proceed- 
ings can  oot  be  first  raised  in  collateral  suits.  Ibid, 

6.  Same — Justices*  Court. — ^The  practice  in  attachment  proceedings 
is  the  same  in  justices*  as  in  the  superior  Courts.  Ihid, 

7.  Undertaking  in  Attachment. — As  to  what  undertaking  in  at- 
tachment proceedings  will  operate  to  release  the  attached  property 
and  authorize  a  personal  judgment,  see  the  opinion  at  length. 

Ibid. 

8.  Attachment — ^Replevin — AprtbAviT. — In  either  of  these  forms 
of  action,  the  affidavit  may  contain  the  requisites  both  of  a  com- 
plaint and  affidavit,  so  as  to  dispense  with  any  separate  complaint. 

Ibid. 

9.  Pleading. — ^In  an  action  upon  an  undertaking  in  attachment,  it  is 
necessary  to  set  out  the  undertaking  and  show  Ihat  a  case  arose  in 
which  it  was  properly  taken,  but  the  proceeding  in  attachment  need 
not  be  fully  set  out  or  made  part  of  the  complaint.  They  are  not 
the  foundation  of  the  action.  Ibid. 

AUDITOR  OF  STATE. 
1.  Pleading — ^Relator. — In  actions  to  recover  money  due  to  the 
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State  from  a  county  treasurer  and  hia  suretiea,  the  Auditor  and  not 
the  Treasurer  of  State  shouid  be  the  relator. — Pepptry.  TheState^ 
df€,,  399 

BONDS. 

See  KxptsviN.    Bxpleyin  Bail.    Municipal  Gobforation8,  1,  2. 

CiTT  OF  Aurora  v,  Wmt,  88,  503. 

1.  County  Treasurer — Duty  of — Breach  of  His  Bond. — Under 
sections  2,  3,  and  13,  2  G.  &  H.  p.  €40,  and  sections  123, 125,  and 
127,  1  G.  &  H.  p.  68,  it  is  the  duty  of  the  county  treasurer  to  pay 
oyer  the  funds  in  his  hands  according  to  law,  which  may  be  upon 
orders  drawn  upon  him  by  the  auditor,  or  to  his  successor  in  office, 
and  a  failure  to  make  such  payment  constitutes  a  breach  of  his 
bond,  conditioned  for  the  faithful  performance  of  his  duties. — Hal- 
hert  y.  The  State^  d;c.,  126 

2.  Public  Officer — Liability  of  for  Moneys. — A  public  officer 
who  is  required  to  giye  bond  for  the  proper  payment  of  money  that 
may  come  into  his  hands,  as  such  officer,  is  not  a  mere  bailee  of  the 
money,  exonerated  by  the  exercise  of  ordinary  care  and  diligence, 
but  his  liability  is  fixed  by  his  bond,  and  the  fact  Uiat  the  money 
was  stolen  from  him  without  his  fault,  does  not  release  him  from 
his  obligation  to  nutke  such  payment.  Ibtd. 

3.  County  Treasurer — Board  of  Commissioners  have  no  Power 

OYER,  TO  DIRECT  WHERE  FUNDS  OF  StATE  AND  CoUNTY  SHALL  BB 

KEPT. — ^A  county  treasurer  is  an  officer  who  acts  on  his  own  respon- 
sibility, and  independently  of  the  board  of  commissioners  of  the 
county,  so  far  as  the  keeping  of  the  fund«  of  the  State  and  county 
is  concerned.  He  is  the  proper  custodian  of  the  funds,  and  the 
board  of  commissioners  haye  no  legal  authority  to  direct  him  where, 
or  in  what  manner,  the  funds  shall  be  kept.  Ibid. 

4.  Contracts— Bond — Express  Companies. — ^An  action  can  not  be 
maintained  against  the  principal  and  surety  upon  a  bond  given  by 
an  Express  agent  to  secure  the  faithful  discharge  of  his  duties  to 
an  Express  company  which  carries  on  its  business  in  the  State  of 
Indiana^  without  compliance  with  the  requirements  of  the  law  of 
March  5,  1855,  (1  G.  ^  H.  327,)  because,  under  the  provisions  of 
that  law,  the  business  of  such  company,  so  carried  on  is  illegal. 
The  parties  to  such  bond  are  bound  to  know  the  law,  and  must  be 
presumed  to  know  that  the  requirements  of  the  law  have  not  been 
complied  with  by  the  company  which  were  necessary  to  render  the 
business  legal. — Danieb  y.  Barney^  207 

6.  Undertaking  in  Attachment. — As  to  what  undertaking  in  at- 
tachment proceedings  will  operate  to  release  the  attached  property 
and  authorize  a  personal  judgment,  see  the  opinion  at  length. — 
Dwtn  y.  Orocher^  324 
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6.  Appxal  Bond— Contract. — Where  an  appeal  is  prayed  ft'ott  %he 
judgment  of  a  justice  of  the  peace,  within  the  time  limited  by  law, 
and  a  bond  signed  by  the  surety  but  not  by  the  principal,  is  filed 
and  approved  by  the  justice,  the  appellant  is  entitled  to  bis  appeal, 
and  the  subsequent  withdrawal  of  the  bond  to  procure  its  execution 
by  the  principal,  and  its  absence  from  the  files  until  after  the  expi- 
ration of  the  time  limited  for  an  appeal,  could  not  divest  the  party's 
right  to  the  appeal. — Hollenshe  v.  Thamcu.  375 

7.  Official  Bond — Eyecution  of. — ^Where  an  official  bond  is  drawn 
up  and  certain  names  are  inserted  in  the  body  of  it  as  obligors, 
and  a  part  only  of  such  names  are  afterwards  signed  to  it,  the  obli- 
gation will  not  become  binding  upon  them  until  it  is  executed  by 
all,  on  the  ground  that  the  presentation  of  such  bond,  so  prepared, 
to  such  persons  (named  in  it)  as  signed  it,  amounted  to  a  represen- 
tation that  all  the  persons  named  in  it  would  sign  it  before  its  de- 
livery.— Pepper  v.  The  State,  4kc,^  399 

8.  Same. — ^Where  such  a  bond  is  presented  to  such  a  person  for  his 
signature,  by  the  principal  in  the  bond,  and  such  person  signs  it, 
there  being  several  signatures  attached  to  it  already,  and  it  after- 
wards appears,  from  some  cause,  that  the  bond  is  not  binding  on 
some  or  any  of  the  persons  whose  names  preceded  his,  it  should  be 
held  not  binding  upon  him^  unless  it  be  shown  that  he  had  knowl- 
edge of  its  invalidity  as  to  the  others  at  the  time  he  signed  it. 

JUd, 

9.  Same. — Where  such  a  bond  is  presented  by  the  principal  in  it  to 
several  persons,  and  their  signatures  as  sureties  for  him  are  solic- 
ited by  him,  and  he  represents  to  them  severally  that,  before  its 
delivery  he  will  procure  the  signatures  of  a  certain  number  of  other 
persons,  as  sureties,  or  of  certain  named  persons,  and  some  of  them 
are  induced  by  such  representations  to  ^gn  it,  and  others  sign  it 
upon  condition  that  such  other  signatures  shall  be  procured,  and 
others  sign  it  in  consideration  that  such  other  sign&tures  shall  be 
procured,  and  such  other  signatures  are  not  procured,  these  several 
classes  of  persons,  in  defence  to  an  action  upon  such  bond,  may 
show  these  facts.  Ihid. 

10.  Same — Bond  of  CTountt  Treasurer. — Where  such  bond  is  the 
bond  of  a  county  treasurer,  it  must  be  approved  and  accepted  by 
the  board  of  commissioners  of  the  county,  and  if  such  board  ap* 
point  no  person  as  agent  to  procure  its  due  execution,  and  on  its 
presentation  institute  no  examination  into  the  mode  of  its  execu- 
tion or  the  sufficiency  thereof,  it  is  reasonable  to  assume  that  such 
board  accepted  it  upon  the  faith  of  the  fair  dealing  of  the  principal 
in  procuring  its  execution,  and  thus  far  at  least  adopted  his  acts  as 
their  own,  and  as  a  substitute  for  the  inquiry  they  should  have  in- 
stituted on  its  presentation  for  their  approval.  Ihid, 
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CHAMPERTY. 

1.  Contracts. — Where  Aj  by  power  of  attorney,  constitutes  J5,  a 
lawyer,  his  agent  to  secnre  and  collect  his  interest  in  an  estate,  and^ 
as  a  part  of  the  same  transaction,  agrees  to  prosecute  the  claim  for 
A  for  one-half  of  whatever  of  said  estate  'he  might  so  obtain,  it 
being  apparent  that  litigation  in  Court  was  contemplated  for  the 
recovery  of  said  claim,  such  contract  is  champertous  and  void. — 
Lafferty  y.  Jelley^  471 

CITY  OP  AURORA, 
See  City  of  Auboba  v.  West,  88,  603. 

CITY  OF  LAFAYETTE. 
8u  Toledo,  &c.,  R.  R.  Co.  «.  The  City  of  Lafayette,  262. 

CITY  OF  NEW  ALBANY. 
See  DePauw  v.  The  City  of  New  Albany,  204. 

CITIES  ORGANIZED  UNDER  GENERAL  LAW. 

1.  Taxation — Municipal  Law. — Cities  organised  under  the  general 
laws  of  the  State,  are  authorized  to  levy  an  ad  valorem  tax  on  all 
property  within  the  cities  respectively,  and  subject  to  State  and 
county  taxation. — The  Toledo^  ic.,  R,  R.  Oo,  v.  The  City  of  Lafa- 
yetie,  262 

2.  Municipal  Cobpobations — Poweb  to  make  Sewebb,  &c. — Under 
sections  59,  66,  68  and  69,  of  the  general  act  for  the  incorporation 
of  cities,  it  is  competent  for  the  common  council  of  any  city  or- 
ganized under  that  act  to  construct  sewers,  and  assess  the  expense 
thereof  upon  the  owners  of  the  adjoining  lots,  in  the  same  manner 
in  which  the  expense  of  ordinary  street  improvements  may  be 
assessed. — The  Board  of  Commiuvonert  of  Allen  Co,  v.  Silver$f  491 

S.  Same — Statutes  Constbued. — The  words,  in  section  66,  ''or  for 
either  kind  of  improvement,  or  for  a  full  improvement  in  general/* 
have  reference  to  and  embrace  all  the  improvements  authorized  by 
the  59th  section  of  said  act.  Ihtd. 

4.  Same — Appeal  uni>eb§  69. — ^Where  an  appeal  is  taken  under  this 
section,  it  is  not  competent  for  the  appellate  Court  to  inquire 
whether  the  petitioners  for  the  improvement  were  residents  of  the 
city;  or  whether  the  petition  had  been  signed  by  the  requisite  num* 
her  of  persons  owning  property  on  the  street;  or  whether  two-thirde 
of  the  councilmen  concurred  in  making  the  improvement  without 
petition;  or  whether  the  contractor  was  the  lowest  and  best  bidder; 
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or  into  any  other  faei  wluek  arose  before  Uie  making  of  the  con- 
tract Ihii. 

t.  8amx — CoNBTiTUTioilAL  Law. — Tliat  part  of  aeo.  69,  limittng  the 
iaqairy  on  appeal  to  facta  which  arose  ailer  the  making  of  the  oon- 
tract|  IS  const! ttttional  and  ralid.  Ihid. 

€.  Statutory  GoNSTEtthnoN. — ^Acts  inToWing  questions  of  constttn- 
tional  law  should  be  strictly  construed,  unless,  on  applying  the 
usual  rules  of  construction,  doubt  should  still  exist  whether  the 
enactment  is  constitutional,  and,  in  such  case,  the  doubt  should  be 
aolyed  in  favor  of  the  action  of  the  Legislature.  lhi3L 

7.  Samx— Statutes  Cohstrusd. — ^That  part  of  sec.  69  prescribing 
the  form  of  judgment  to  be  rendered  on  appeal  may  be  unconstitu- 
tional, and  may  be  regarded  as  stricken  out  without  materially 
changing  the  law,  because,  under  the  general  proyisions  of  the 
same  law,  the  contractor  would  be  entitled  to  the  same  relief  sub- 
atanUally.  Ihid, 

8.  Contract — Cnr  Ordsrs. — It  is  competent  for  the  city,  in  such  con- 
tracts, to  agree  to  pay  in  city  orders  at  par,  that  part  of  the  cost  of 
any  improyement  which  is  charged  against  the  city.  Ihid, 

9.  Contract— MoDiPiCATioNS  or. — ^It  is  clearly  competent  for  the  city, 
by  the  common  council,  to  permit  changes  or  modifications  of  the 
contract,  without  impairing  the  rights  of  the  contractor  to  collect 
the  expense  of  the  improrement.  Ihid 

10.  Ordinancs. — An  ordinance  is  not  necessary  to  authorise  the 
making  of  ordinary  street  improyements  by  the  city.  Ihid. 

COMMISSIONEBS— BOABD  OF. 
Ae  CouNTT  TRBAfixnBin,  1,  2,  3.    Poor,  1,  2. 

1.  OmciAL  Bonds  to  bs  Approykd  bt  Countt  Board. — ^Where 
such  bond  is  the  bond  of  a  county  treasurer,  it  must  be  approyed  and 
accepted  by  the  board  of  commissioners  of  a  county,  and  if  such 
board  appoints  no  person  as  agent  to  procure  its  due  execution,  and 
on  its  presentation  institute  no  examination  into  the  mode  of  its 
execution  or  the  sufficiency  thereof,  it  is  reasonable  to  assume  that 
such  board  accepted  it  upon  the  faith  of  the  fair  dealing  of  the 

trincipal  in  procuring  its  execution,  and  thus  far  at  least  adopted 
is  acts  as  their  own,  and  as  a  substitute  for  the  inquiry  they  should 
haye  instituted  on  its  presentation  for  their  approyal. — Pf:pper  y. 
TAc^STtote,  <l&c.,  399 

2.  Saxb — Duty  of  Countt  Board. — In  reference  to  such  bonds  it 
is  the  duty  of  the  board  of  commissioners,  before  accepting  or  ap- 
preying  them,  to  ascertain  that  the  sureties  possess  the  qualifications 
required  by  law,  and  that  tiiie  bonds  were  duly  executed  by  those 
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whose  DAineB  are  sigaed  to  them,  and  that  the  sureties  are  in  the 
aggregate  worth  enough  to  make  the  bond  sufficient  in  that  respect. 

Ibid. 

CONSTABLE. 

1.  Evidence — Special  Constable — Appointment  op. — The  statute, 
2  G.  &  H.  607,  §  110,  requiring  the  appointment  of  a  special  con- 
stable, by  a  justice  of  the  peace,  to  be  noted  on  the  docket  of  such 
justice,  such  appointment  can  only  be  proven  bj  the  record. — Ben- 
ninghoof  v.  Finney^  101 

2.  Constable's  Sales. — Where  the  record  of  a  constable's  sale  is 
silent  as  to  whether  due  notice  was  given  of  .the  sale  or  not,  the 
Court  will  presume  that  the  constable  did  his  duty.— CW^ertson  t. 
MilKollin,  362 

3.  Same — Execution  on  Justice's  Judgment. — Where  a  constable 
levies  upon  property  to  satisfy  an  execution  from  a  justice's  Court, 
and  advertises  it  for  sale,  but  fails  to  sell,  and  returns  the  writ, 
with  his  proceedings  indorsed  thereon,  and  the  justice  issues  an- 
other execution,  and  fails  to  append  to  it  a  copy  of  the  return  made 
to  the  first,  his  failure  so  to  do  will  not  render  the  second  execu- 
tion void,  but  only  voidable,  and  it  might  be  set  aside  on  motion 
before  the  justice,  but  if  no  such  motion  was  made,  all  acts  done 
under  it  will  be  valid.  Ibid, 

CONSTITUTIONAL  LAW. 

1.  Landlord  AND  Tenant. — The  12th  section  of  the  act  entitled  <<an 
act  concerning  the  unlawful  detention  of  lands,  and  the  recovery 
thereof,"  2  G.  &  H.  630,  is  within  the  title  of  said  act. — Sturgeon  v. 
Silchcn$,  107 

2.  Taxation. — The  right  of  the  State  to  impose  taxes  upon  the  ciii- 
zen,  and  the  duty  of  the  latter  to  pay  the  same,  do  not  rest  wpon 
contract,  but  are  limited  only  by  the  fundamental  law  of  the  State, 
— DePauto  V.  The  City  of  New  Albany y  204 

3.  Taxation  op  State  Process. — The  provision  of  the  internal  reve- 
nue act  of  July  4, 1864,  requiring  writs  in  State  Courts  to  be  stamped 
is  not  within  the  sphere  of  the  leorislative  powers  of  the  Federal 
Government,  and  is  inoperative. —  Warren  v.  Pauly  276 

4.  Habeas  Corpus. — Section  8  of  Art.  1,  of  the  Constitution  of  the 
United  State$  contains  a  delegation  to  Congress  of  power  to  suspend 
the  writ  of  habea$  eorpu$.  Ibid, 

6.  Constitutional  Law  of  XJnitei>  States. — 1.  At  the  adoption  of 
the  Constitution,  all  governmental  power  was  in  the  States ;  and  in 
the  division  of  it  made  by  the  adoption  of  the  Constitution,  the 
Federal  Government  received  only  what  was  granted  to  it^  ttk0 
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States  retaining  the  residunm,  except  so  far  as  it  was  eztingQished 
entirely  by  prohibitions  upon  the  States. — Thayer  v.  JSedgtM^   282 

6.  Sams. — 2.  The  prohibition  of  a  power  to  the  States  did  not  of 
itself  operate  as  a  grant  of  the  power  to  the  Federal  Government, 
but  rather  as  an  extinguishment  of  the  power  as  a  governmental 
one  where  a  grant  of  it  was  not  made  in  the  Constitution  to  the 
Federal  Government.  Ilnd. 

7,  Same — Lzqal  Tender. — 3.  The  power  to  coin  money  is  one  power, 
and  the  power  to  declare  anything  a  legal  tender  is  another,  and 
diflferent  power;  both  were  possessed  by  the  States  severally  at  the 
adoption  of  the  Constitution ;  by  that  adoption,  the  power  to  coin 
money  was  delegated  to  the  Federal  Government,  while  the  power 
to  declare  a  legal  tender  was  not,  but  was  retained  by  the  States 
with  a  limitation,  thus:  ** Congress  shall  have  power  to  coin 
money," &c.  *' No  State  shall  coin  money;*'  and  "no  State  shall 
make  anything  but  gold  and  silver  coin  a  legal  tender,*'  &c.  States, 
then,  though  they  can  not  coin  money,  can  declare  that  gold  or  silver, 
or  both,  whether  coined  by  the  Federal,  or  the  Spanish,  or  the  Mexi- 
can, or  other  government,  shallbe  legal  tender.  And  as  Congress 
was  authorizea  to  make  money  only  out  of  coin,  and  the  States  were 
forbidden  to  make  anything  but  coin  a  legal  tender,  a  specie  cur- 
rency was  secured  in  both  the  Federal  and  State  governments. 
There  was  no  need  of  delegating  to  Congress  the  power  of  declar- 
ing a  legal  tender  in  transactions  within  the  domain  of  Federal 
legislation.     The  money  coined  by  it  was  the  necessary  medium. 

Ihxd, 


8.  Same. — 4.  The  words  delegating  to  Congress  power  "to  coin 
money,*'  regulate  the  value  thereof,  and  "of  foreign  coin,"  do  not 
include  the  right  to  make  coined  money  out  of  paper.  If  they  do, 
then  the  States  have  a  right  to  make  such  money  a  legal  tender.  It 
does  violence  to  the  language  to  give  it  such  a  meaning.  Ibid, 

9«  Same. — 5.  The  power  to  declarq  paper  a  legal  tender  is  not  inci- 
dental to  any  power  delegated  by  the  Constitution.  Ibid, 

10.  Power  op  Conqbess  over  Contbactb  between  Citizens  op 
A  State. — ^As  to  the  power  of  Congress  to  enact  laws  impairing  the 
obligation  of  oon tracts  between  the  citizens  of  a  State,  see  the 
opinion  at  length. — Hopkins  v.  Jones^  310 

11.  Stattttes  Construed — Constitutional  Law — Temperance 
Law.— Section  14,  1  G.  &  H.  617,  is  not  embraced  by  the  title  of 
the  temperance  act,  nor  properly  connected  with  the  subject  matter 
of  it,  and  is  therefore  unconstitutional  and  void.-^Xav^r  v.  The 
State,  461 

12.  Sams. — That  part  of  sec.  69  limiting  the  inquiry  on  appeal  to  facts 
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which  arose  afUr  the  making  of  the  contract,  is  oonstitnttonal  and 
valid. — The  Board  of  CommvMionen  of  AUen  Co.  T.  Stiver*,      491 

13.  Statutory  Construction. — A,cta  involving  questions  of  consti- 
tutional law  should  be  strictly  construed,  unless,  on  applying  the 
usual  rules  of  construction,  doubt  should  still  exist  whether  the 
enactment  is  constitutional,  and,  in  such  case,  the  doubt  should  be 
solved  in  favor  of  the  action  of  the  Legislature.  Ibid, 

CONSTITUTION  OF  INDIANA— SECTIONS  CITED. 

19.— Title  of  Acts,  &c.,  107 

22.— Privileges  of  Debtor,  154 

19.— Title  of  Acts,  &c.,  461 

19.— Title  of  Acts,  &c.,  484 

CONSTITUTION  OF  UNITED  STATES— SECTIONS  CITED. 

Art.  1,  ^  8.— Habeas  Corpus,  276 

Art.  1,  §  9. — Limitations  of  Power,  276 

Art.  1,  §  10.— Prohibitions  on  States,     '  276 

Amendment  10. — Powers  Reserved,  297 

Art.  1,  §  8.— Powers  of  Congress,  298 

Art.  1,  §  9. — Limitations  on  Powers,  299 

Art.  1,  §  10.— Obligation  of  Contracts,  313 

CONTINUANCE. 

1.  Continuance. — An  affidavit  for  a  continuance  stated  that  F  would 
testify  that  A  sold  the  lot  in  question  to  (?,  by  title  bond,  and  gave 
possession :  that  G  transferred  the  bond  and  the  possession  to  C, 
who  settled,  satisfied  and  fully  discharged  the  full  amount  of  the 
purchase  money  to  A ;  that  at  the  tim^  of  the  sale  of  lot  to  the  T 
company  A  was  sent  from  the  State,  and  his  wife,  if,  was  his 
constituted  agent,  having  full  authority  from  him  to  attend  to  and 
manage  all  his  business ;  that  she  had  full  knowledge  of  the  vaid 
sale,  and  of  the  payment  by  the  company  of  the  purchase  monoy, 
and  was,  at  the  time,  consulted  by  the  agent  of  the  company  as  to 
the  title  of  (7,  and  set  up  no  claim  for  A,  but  by  her  conduct,  ao 
tions  and  representations  induced  said  agents  to  believe  that  A 
could  set  up  no  claim  to  the  said  lot;  and  that  relying  upon  such 
silence,  conduct  and  representations  the  company  made  the  pur- 
chase and  paid  the  money,  &c.;  that  F  was  colonel  of  the  85th 
regiment  in  active  service,  and  was  then  in  the  State  of  Tennestee; 
and  that  his  deposition  had  not  been  taken,  because,  for  more  than 
six  months,  he  had  been  moving  from  place  to  place  in  the  dis- 
charge of  his  military  duties,  so  that  the  defendant  could  have  no 
assurance  that  he  would  remain  at  any  one  place  sufficiently  long 

I     to  give  reasonable  notice  to  the  plaintiff,  &c. 
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Sddy  that  M  there  was  a  pftregnph  of  an  answer,  if  not  more  than  one, 
nnder  which  the  propoeed  eyidence  would  seem  to  have  been  l^iti- 
mate,  the  continuance  should  have  been  granted. — Tke  Terre  Mauit^ 
Altofij  dhCy  R.  B.  Co.  ▼.  Norman^  63. 

2.  Pkacticb. — An  application  for  continuance,  to  obtain  absent  testi- 
mony, should  show  the  exercise  of  reasonable  diligence  to  obtain 
it  before. — Mugg  v,  Graver^  236. 

CONTRACTS. 

See  Rescission  of  Contracts,  1, 2.    Pleading,  2, 3.  Mobtoaqs,  4, 5. 

Thayer  v.  Hedges,  p.  282. 

1.  Deed — ^Ratification — Adverse  Possession. — Suit  for  thcreoor- 
erj  of  land.  The  land  was  granted  to  il  by  a  treaty  between  the 
United  States  and  the  Pottowattamie  tribe  of  lodians,  made  Octo^ 
her  the  16th,  1826.  U.  S.  Sut.  at  Large,  pp.  295,  299.  The  grant, 
Art.  6,  was  in  these  words:  "The  United  States  agree  to  grant  to 
each  of  the  persons  named  in  the  schedule  hereunto  annexed,  the 
quantity  of  land  therein  stipulated  to  be  granted ;  but  the  land  so 
granted  shall  never  be  conveyed,  by  either  of  the  said  persons,  or 
their  heirs,  without  the  consent  of  the  President  of  the  United 
States.'*  Ay  on  the  13th  day  of  Jiine,  1836,  without  the  consent 
or  approval  of  the  President,  executed  and  delivered  to  jS  a  deed 
conveying  to  him  the  land  in  dispute ;  but  the  deed  thus  made  was 
afterwards,  on  the  14th  day  of  Decemher^  1846,  approved  by  James 
K,  Polky  the  then  President  of  the  United  States,  When  the  land 
was  thus  conveyed  by  A  to  J?,  there  was  no  adverse  possession,  but 
in  1843,  (7  went  into  possession  of  the  land,  and  at  the  time  of  the 
approval  of  the  deed,  by  the  president,  held  it  adversely. 

Hehi,  that  the  deed  from  A  to  B  could  not,  without  the  con.sent  of 
the  President,  operate  as  a  conveyance,  but  that  his  consent  to  its 
execution  might  be  given  before  or  after  its  execution. — Ashley  t. 
Eberts,  55 

2.  Held,  also,  that  the  act  of  the  President,  in  his  approval  of  the  deed, 
related  back  and  gave  it  validity  from  the  time  of  its  execution,  so 
as  to  protect  B  against  the  claim,  by  adverse  possession,  of  C, 
which  arose  in  the  interim  between  the  date  of  the  deed  and  the 
date  of  its  confirmation  by  the  President,  Jlnd. 

3.  Action — Insurance. — ^A  policy  of  insurance,  which  has  not  been 
executed,  will  not  support  an  action ;  but  if  there  was  a  valid  agree- 
ment to  insure  and  to  issue  a  policy,  an  action  may  be  brought  upon 
such  agreement. — T%e  Peoria  Jdariney  (fee,  Co,  v.  Walsery  73 

4.  Policy  of  Insurance — Execution  of. — ^It  was  necessary  to  a  com- 
plete execution  of  the  policy  of  insurance,  in  this  case,  that  it 
should  be  signed  by  the  President  and  Secretary,  and  countersigned 
by  the  agent,  Ibid. 
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6»  Mabinx  Policy — Covenant  in. — Where,  in  a  policy  of  insarano^ 
on  a  vessel,  there  is  a  stipulation  '*  that  the  master  and  crew,  so  soon 
as  practicable  after  the  disaster  and  the  property  is  secured  or  re- 
covered, shall  repair  to  the  nearest  convenient  notary,  and  there 
make  a  protest  setting  forth  the  cause  of  said  disaster  as  near  as 
practicable,  and  the  extent  of  the  damages,'*  such  stipulation  is  a 
binding  condition,  upon  the  insured,  and  must  be  performed  to  en- 
title him  to  recover.  Ibid, 

6.  Sahx — ExcusB  FOE  Non-Pxbfobmanck. — Neither  the  want  of 
knowledge  of  the  master  and  crew  that  the  vessel  was  insured,  nor 
the  casual  remark  of  the  agent  of  the  insurance  company,  before 
the  policy  was  issued,  that  if  the  owner  insured  he  would  send  him, 
the  master,  word,  which  he  failed  to  do,  will  excuse  the  performance 
of  such  stipulation.  Ibid, 

7.  Sams — Waiver  of  Performance. — The  simple  direction  of  such 
agent,  to  one  of  the  crew,  to  go  before  an  officer  and  make  a  pro- 
test, &c.,  is  not  a  waiver  of  the  legal  right  of  the  company  to  a 
legal  protest  in  the  case,  Ibid. 

8.  Bond — Express  Companies. — An  action  can  not  be  maintained 
against  the  principal  and  surety  upon  a  bond  given  by  an  Express 
agent  to  secure  the  faithful  discharge  of  his  duties  to  an  Express 
Company  which  carries  on  its  business  in  the  State  of  Indiana^ 
without  compliance  with  the  requirements  of  the  law  of  March  5, 
1855,  (1  O.  &  H.  327,)  because,  under  the  provisions  of  that  law, 
the  business  of  such  company,  so  carried  on  is  illegal.  The  parties 
to  such  bond  are  bound  to  know  the  law,  and  must  be  presumed  to 
know  that  the  requirements  of  the.  law  have  not  been  complied  with 
by  the  company  which  were  neceiisary  to  render  the  business  legal. 
Danieh  v.  Barnetfy  207 

9.  Payment. — Notes  payable  on  specified  days  can  not  be  sooner  paid 
without  the  consent  of  the  payee.  Notes  will  not  be  presumed  to 
have  been  paid  before  they  become  due. — Ebersoh  v.  Redding^   232 

10.  Price  of  Work. — The  price  of  work  done  in  part  under  special 
contract,  and  in  part  under  parol  modification  of  such  contract, 
should  be  oontrolted  by  the  special  contract  so  far  as  it  is  done  in 
pursuance  of  it. — Garver  v.  Daubenspeck,  238 

11.  Mortgage — Foreclosure  by  State — Statutes  Construed. — 
The  summary  foreclosure  of  school  fund  mortgages,  which  were  ex- 
ecuted to  the  State  prior  to  1852,  and  the  sale  of  the  mortgaged  prop- 
erty, should  be  conducted  according  to  the  law  in  force  at  the  time 
the  contract  was  made. — Eopkint  v.  Joties^  310 

12.  Sale — Fraud. — Where  there  has  been  a  sale,  and  delivery  under 
it,  sufficient  in  law  to  vest  the  property  in  the  first  purchaser,  and 
make  a  good  title,  if  not  tainted  with  fraud,  the  bona  fide  vendee 
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of  such  purchaser,  baying  and  obtaining  possession  before  Bnob  con- 
tract has  been  rescinded,  wiii  acquire  a  perfect  title  against  the  first 
yendor. — Harru  v.  Mercer^  329 

13.  Sals  of  Land — Rescission  of. — ^Where>^  sells  and  conveys  land 
to  B^  and  the  deed,  before  it  is  duly  recorded,  is  lost,  and  A  then 
sells  and  conveys  the  same  land  to  C,  who  has  full  notice  of  the  for- 
mer sale  and  conveyance  to  B^  the  title  in  B  is  in  no  way  impaired, 
and  the  conveyance  to  (7,  under  the  circumstances,  is  a  nullity,  and 
gives  no  right  to  jB  to  rescind  or  recover  back  the  puchase  money 
paid  to  A, — Harrington  v.  Finney y  340 

14.  Mutual  Insurance  Companf — Prehium  Notes — Contracts. — 
It  is  competent  for  a  Mutual  Fire  Insurance  Company,  organised 
under  the  laws  of  this  State,  to  provide  in  its  articles  of  associa- 
tion, or  by  its  by-laws,  that  all  preipium  notes  shall  be  paid  in  in- 
stallments as  ordered  by  the  directors,  after  notice,  and  that  if  not 
so  paid,  the  entire  notes  shall  become  due  and  collectable. — The 
German  Mutual  Fire  Insurance  Co.  v.  Franck^  364 

15.  Construction  of  Contract8.-^As  to  where  several  contracts, 
made  at  the  same  time,  in  relation  to  the  same  subject  matter,  and 
based  upon  the  same  consideration,  will  be  construed  as  one  con- 
tract, see  opinion  at  length. — Judah  v.  Zimmerman^  *    388 

16.  BiscHARQE  of  Surety. — Any  material  alteration  of  a  contract, 
without  the  consent  of  the  surety,  will  discharge  him.  The  liabil- 
ity of  a  surety ]can  not  be  extended  beyond  the  terms  of  his  contract. 
To  the  extent,  and  in  the  manner,  and  under  the  circumstances 
pointed  out  in  the  oUigation,  he  is  bound,  and  no  further.  It  is 
not  sufficient  that  he  may  sustain  no  injury  by  a  change,  or  that  it 
may  even  be  for  his  benefit.  He  has  a  right  to  stand  upon  the  very 
terms  of  his  contract,  IhiJL 

17.  Official  Bonds — Execution  of. — Where  an  official  bond  is 
drawn  up  and  certain  names  are  inserted  in  the  body  of  it  as  obli- 
gors, and  a  part  only  of  such  names  are  afterwards  signed  to  it,  the 
obligation  will  not  become  binding  upon  them  until  it  is  executed 
by  all,  on  the  ground  that  the  presentation  of  such  bond,  so  pre- 
pared, to  such  persons  (named  in  it)  as  signed  it,  amounted  to  a  rep- 
resentation that  all  the  persons  named  in  it  would  sign  it  before  its 
delivery. — Pepper  v.  The  State^  dfc,,  399 

18.  Same. — ^Where  such  a  bond  is  presented  to  such  a  person  for  his 
signature,  by  the  principal  in  the  bond,  and  such  person  signs  it^ 
there  being  several  signatures  attached  to  it  already,  and  it  after- 
wards appears,  from  some  cause,  that  the  bond  is  not  binding  on 
some  or  any  of  the  persons  whose  names  preceded  his.  it  should  be 
held  not  binding  upon  him,  unless  it  be  shown  that  he  had  knowl- 
edge of  its  invalidity  as  to  the  others  at  the  time  he  signed  it.   Ihid, 
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19.  Same. — ^Where  snch  a  bond  is  presented  by  the  principal  in  it  to 
several  persons,  and  their  signatures  as  sureties  for  him  are  solicited 
by  him,  and  he  represents  to  them  severally  that,  before  its  deliv- 
ery he  will  procure  the  signatured  of  a  certain  number  of  other 
persons,  as  sureties,  or  of  certain  named  persons,  and  some  of  them 
are  induced  by  such  representations  to  sign  it,  and  others  sign  it 
upon  condition  that  such  other  signatures  shall  be  procured,  and 
others  sign  it  in  consideration  that  such  other  signatures  shall  be 
procured,  and  such  other  signatures  are  not  procured,  these  several 
classes  of  persons,  in  defence  to  an  action  upon  such  bond,  may 
show  these  facts.  Ibid, 

20.  Contract— Action — Mortqaqe. — Where  A  borrows  money  of 
By  and  executes  his  note  to  B^  and  by  deed  conveys  certain  land  to 
him,  and  takes  from  B  a  bond  to  re-convey  the  land  on  payment 
of  the  note,  such  trapsaction  amounts  jprima  facie  to  a  mortgage, 
and  if  By  said  bond  not  being  recorded,  sells  and  conveys  said  land 
to  C,  without  notice  of  the  nature  of  said  transaction,  for  a  sum 
much  larger  than  the  sum  borrowed,  A  will  be  entitled  to  recover 
of  B  the  difference  between  said  sums. — Crassen  v.  ^woveland^   427 

21.  Lease  of  Water  Power. — Where  successive  leases  of  water 
power  on  the  Wabash  and  Erie  Canal  are  executed  by  the  trustees 
thereof  to  different  persons,  and  the  water  in  the  canal  proves  in- 
sufficient to  supply  the  requisite  amount  to  all  the  lessees,  but  is 
sufficient  to  supply  some  of  •them,  the  lessees  should  be  supplied  in 
the  order  in  which  the  leases  are  executed. — The  Board  of  Tniztees^ 
dfc,  V.  Reinharty  ,  463 

22.  Lease — Chattel  Mortgage — Estoppel. — A  and  B  executed  a 
lease  to  (7,  of  certain  land  for  seven  years,  at  an  agreed  rent,  upon 
which  G  agreed  to  erect  certain  buildings  and  to  carry  on  certain 
business,  which  buildings  C  should  own  and  be  entitled  to  remove 
at  the  end  of  the  term,  and,  to  secure  the  payment  of  the  rent,  said 
buildings  were  declared  in  the  lease  to  be  mortgaged  to  A  and  B. 
The  latter  signed  and  acknowledged  said  lease,  on  May  29,  1857, 
and  C7did  so  on  July  9,  1857,  at  which  time  said  buildings  had 
been  erected  on  said  premises,  and  on  July  10, 1857,  it  was  recorded 
in  the  mortgage  record  of  the  county.  D  was  subscribing  witness 
to  the  execution  of  the  lease  by  0,  and,  by  an  arrangement  subse- 
quently made  between  him  and  C,  he  became  the  prospective  owner 
of  the  improvements  to  be  erected  by  C  on  the  land. 

Heldy  1.  That  D  was  estopped  by  his  own  acts  to  deny  the  owner- 
ship of  said  lease  and  improvements  by  (7,  or  his  right  to  encumber 
them  by  liens,  and  all  persons  claiming  under,  or  through  Z>,  were 
bound  by  that  estoppel,  as  to  liens  created  as  above,  unless  they  can 
show  fraud  or  want  of  consideration. — Blakemore  v.  Taber*$  Exrt.^ 

466 
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23.  Held,  2.  That  A  and  J?,  to  the  extent  to  which  they  had  the  fin* 
liea  on  said  improyements,  under  the  terms  of  said  lease,  eonld 
enforce  it  hy  foreclosure,  against  i>,  and  those  claiming  under  or 
through  him,  said  lease,  as  to  said  lien,  being  equivalent  to  a  mort- 
gftge.  Ibid, 

*'\24:,  Eeld,  3.  That  said  lease  in  its  character  of  mortgage,  was  not 
Toid  for  nncertaintyi  the  property  mortgaged  being  on  the  premises 
of  the  mortgagees,  and  to  that  extent  in  their  possession  and  identi- 
fied, and  said  mortgage  being  recorded.  Ibid, 

25.  CHAMPEBTr. — ^Where  ji,  by  power  of  attorney,  constitutes  J9,  a 
lawyer,  his  agent  to  secure  and  collect  his  interest  in  an  estate,  and, 
as  a  part  of  the  same  transaction,  S  agrees  to  prosecute  the  claim  for 
A  for  one-half  of  whatever  of  said  estate  he  might  so  obtain,  it 
being  apparent  that  litigation  in  Court  was  contemplated  for  the 
recovery  of  said  claim,  such  contract  is  champertous  and  void. — 
Lafferty  v.  Jelly^  ^  471 

26.  Illegal  Contract — ^Rescission. — A  party  to  an  illegal  execu- 
tory contract  may  rescind  or  repudiate  it,  and  an  executed  contract 
subsequently  made,  inconsistent  with  it,  will  amount  to  a  rescission 
or  repudiation  of  it.  Ibidm 

CORONER. 

1.  CoBONER^s  Fees — Statutes  Construed. — The  fees  of  a  coroner 
for  holding  an  inquest  or  making  &po8t  mortem  examination,  must 
be  collected  of  the  estate  of  the  deceased  person,  and  not  merely 
of  the  property  found  with  the  dead  body^  unless  such  estate  be  in- 
sufficient to  pay  them,  and  in  such  case  they  may  be  collected  of 
the  county. — The  Boards  dee,^  c/  Bartholomew  X)o.  v.  Bryauj      397 

CORPORATIONS. 
See  Municipal  Corporations,  1,  2. 

1.  Railroads — Acceptance  op  Charter — Constitutional  Law. — ^ 
As  to  what  acts  on  the  part  of  the  corporators  constitute  an  aecept- 
ance  of  a  special  charter,  see  the  opinion  at  length. — The  Siate^ 
&c.  V.  Dawson^  272 

2.  The  Fort  Watne^and  Southern  Railroad  Company.— The 
corporators  having  accepted  the  charter  before  the  Constitution  of 
1851  took  effect,  it  became  a  valid  and  binding  contract  between 
them  and  the  State,  which  could  not  be  abrogated  or  impaired,  ex- 
cept for  cause.  Ibid. 

3.  Municipal  Corporations — ^Power  to  make  Sewers,  Ac. — Under 
sections  69,  66,  68  and  69,  of  the  general  act  for  the  incorporation 
of  cities,  it  is  competent  for  the  common  council  of  any  city  or- 
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ganixed  und^r  that  act  to  oonstniet  sowers,  and  assoss  the  expense 
thereof  upon  the  owoers  of  the  adjoining  lots,  in  the  same  manner 
in  which  the  expense  of  ordinary  street  improyements  may  be 
assessed.— -jT^  Board  of  Oommisnonen  of  Allen  Co.  T.  Sitcert,  491 

4.  Same — Statutes  Conbtbukd. — The  words,  in  section  66,  ''or  for 
either  kind  of  improvement,  or  for  a  fall  improvement  in  general," 
have  reference  to  and  embrace  all  the  improvements  authorised  by 
the  59th  section  of  said  act.  Ihid. 

5.  Same — Appeal  trNDER§  69. — Where  an  appeal  is  taken  under  this 
section,  it  is  not  competent  for  the  appellate  Court  to  inquire 
whether  tho  petitioners  for  the  improvement  were  residents  of  the 
city ;  or  whether  the  petition  had  been  signed  by  the  requisite  num- 
ber of  persons  owning  property  on  the  street;  or'whether  two-thirds 
of  the  conncilmen  concurred  in  making  the  improvement  without 
petition;  or  whether  the  contractor  was  the  lowest  and  best  bidder; 
or  into  any  6ther  fact  which  arose  before  the  making  of  the  con- 
tract, thxd, 

6.  Same — Constitutional  Law. — That  part  of  sec.  69,  limiting  the 
inquiry  on  appeal  to  iiicts  which  arose  after  the  making  of  the  con- 
tract, is  constitutional  and  valid.  Ihid, 

7.  Statutory  Consteuction. — Acts  involving  questions  of  constitu- 
tional law  should  be  strictly  construed,  unless,  on  applying  the 
usual  rules  of  construction,  doubt  should  still  exist  whether  the 
enactment  is  constitutional,  and,  in  such  case,  the  doubt  should  be 

.solved  in  favor  of  the  action  of  the  Legislature.  Ibid* 

8.  Same — Statutes  Construed. — That  part  of  sec.  69  prescribing 
the  form  of  judgment  to  be  rendered  on  appeal  may  be  unconstitu- 
tional^ and  mav  be  regarded  as  stricken  out  without  materially 
changing  the  law,  because,  under  the  general  provisions  of  the 
same  law,  the  contractor  would  be  entitled  to  the  same  relief  sub- 
stantially. Ibid, 

9.  Contract — City  Orders. — It  is  competent  for  the  city,  in  such  con- 
tracts, to  agree  to  pay  in  citv  orders  at  par,  that  part  of  the  cost  of 
any  improvement  which  b  charged  against  the  city.  Ibid. 

10.  Contract — Modifications  of. — It  is  clearly  competent  for  the 
city,  by  the  common  council,  to  permit  changes  or  modifications  of 
the  contract,  without  impairing  the  rights  of  the  contractor  to  col- 
lect the  expense  of  the  improvement.  Ibid^ 

11.  Ordinance. — ^An  ordinance  is  not  necessary  to  authorize  tho 
making  of  ordinary  street  improvements  by  the  city.  Ibid, 

COSTS. 
1.  Appeal — Costs. — An  administrator  who  is  sued  before  a  justioe  of 
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the  peace  on  a  claim  against  him  in  hia  fiduciary  capacity,  haa  a 
right,  under  §  64,  2  0.  &  H.  p.  593,  to  appeal  from  the  judgment 
rendered,  thotigh  the  justice  had  no  juriadietlon  of  the  cause;  and 
the  Court  to  which  he  appeals,  in  deciding  the  question  of  jurisdic- 
tion in  his  favor,  should  render  judgment  against  the  plaintiff  for 
costs. — Palmer  v.  Fuller^  115 

2.  Stattitbs  Construed — Costs. — Action  hy  A  against  B  for  tres- 
pass in  entering  upon  lands,  and  cutting  and  removing  timber.  B 
answered  by,  1.  A  denial.  2.  That  he  was  the  owner,  &c.,  of  the 
lands  described  in  the  complaint.  A  replied  by  a  denial;  and  ac- 
companied his  reply  with  an  affidavit  that  title  to  land  was  in  issue, 
and  a  motion  that  the  case  be  transferred  to  the  Circuit  Court.  The 
motion  was  granted.  The  case  was  tried  in  the  latter  Court,  and  a 
judgment,  on  verdict,  rendered  in  favor  of  ^.  B  made  a  motion 
to  tax  all  the  costs  which  had  accrued  in  the  Common  Pleas,  except 
the  costs  of  the  summons  and  its  service,  against  A.  This  motion 
was  overruled,  except  as  to  the  costs  occasioned  by  the  transfer. 
B  appealed,  and  insisted  that  his  motion  should  have  been  sus- 
tained. 

Heldy  that  section  11,  2  G.  &  H.  p.  22,  should  b^  construed  to  give 
the  Circuit  Court  some  latitude  of  discretion  in  each  case  that  may 
arise  under  the  clause  thereof  wherein  the  word  *^may*'  occurs; 
and  that,  so  far  as  appeared  from  the  record,  there  was  no  abuse  of 
a  sound  discretion,  in  the  judgment  as  to  costs,  giv^n  by  the  Court. 
—Aliens.  Welhy  118 

3.  Administrators  de  bonis  non. — In  an  action  against  an  admin- 
istrator dt  son  tarty  if  the  plaintiff  recover  5  dollars  or  more  in 
damages,  he  will  be  entitled  to  judgment  for  costs  generally. — 
Brown*  AdmW  v.  Sullivan,  359 

4;  Sheriff's  Liability  for  Printer's  ♦ees. — A  sheriff  is  not  per- 
onally  liable  for  printer's  fees  for  advertising  simply  because  he 
officially  hands  the  advertisement  to  the  printer,  in  the  absence  of 
special  contract.  The  printer's  fees  may  be  collected  as  part  of  the 
costs  in  the  case.  And  as  the  fee  bill  in  the  code  does  not  fix  the 
amount  of  the  expense  the  sheriff  may  incur  for  advertising,  the 
Court  may  do  so,  under  the  provisions  in  1  G.  &  H.  p.  338. — Gard- 
ner ▼,  Brown,  447 

COUNTY  TREASURER. 

1.  County  Treasurer — Duty  of- -Breach  of  His  Bond. — Under 
sections  2, '3,  and  13,  2  G.  &  H.  p.  640,  and  sections  123,  125,  and 
127,  1  G.  &  H.  p.  68,  it  is  the  duty  of  the  county  treasurer  to  pay 
over  the  funds  in  his  hands  according  to  law,  which  may  be  upon 
orders  drawn  upon  him  by  the  auditor,  or  to  his  successor  in  office, 
and  a  failure  to  make  such  payment  constitutes  a  breach  of  his 
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bond,  ooDditioned  for  the  faithful  performance  of  bis  duties. — Sal- 
heri  v.  The  State,  dec.y  126 

2.  Public  Officer — Liability  of  for  Moneys. — A  public  officer 
wbo  is  required  to  giye  bond  for  tbe  proper  payment  of  money  tbat 
may  come  into  bis  bands,  as  suob  officer,  is  not  a  mere  bailee  of  tbe 
money,  exonerated  by  tbe  exercise  of  ordinary  care  and  diligence, 
but  bis  liability  is  fixed  by  bis  bond,  and  tbe  fact  tbat  tbe  money 
was  stolen  from  bim  witbout  bis  fault,  does  not  release  bim  from 
bis  obligation  to  make  sucb  payment.  Ihid. 

3.  County  Treasurer — Board  of  Commissioners  have  no  Power 

OYER,  TO  DIRECT  WHERE  FUNDS  OF  StATE   AND  CoUNTY  SHALL  BB 

KEPT. — ^A  county  treasurer  is  an  officer  wbo  acts  on  bis  own  respon- 
sibility, and  independently  of  tbe  board  of  commissioners  of  tbe 
county,  so  far  as  tbe  keeping  of  tbe  funds  of  tbe  State  and  county 
is  concerned.  He  is  tbe  proper  custodian  of  tbe  fujids^  and  tbe 
board  of  commissioners  bave  no  legal  authority  to  direct  bim  wbere, 
or  in  wbat  manner,  tbe  funds  sball  be  kept  Ibid, 

4.  Evidence. — A  duly  certified  transcript,  from  tbe  books  of  tbe 
county  auditor,  of  tbe  account  current  of  tbe  county  treasurer  dur- 
ing bis  term  of  service,  is  admissible  in  evidence  under  sec.  283  of 
tbe  code,  2  G.  &  H.  183,  against  tbe  treasurer  and  bis  sureties,  in 
an  action  upon  bis  official  bond. — WelU  v.  The  State,  &c^         241 

6.  Same — Statutes  Construed. — Section  132,  1  O.  &  H.  103,  is  not 
inconsistent  witb  section  283  of  tbe  code,  wpra,  but  i»  cumulative 
in  its  provisions.  Ihid. 

6.  County  Treasurer  and  Auditor. — The  aoco«nt  current  kept  by 
the  auditor  witb  tbe  treasurer,  is  a  publie  record,  and  if  it  is  erro- 
neously kept,  the  treasurer  may,  by  proper  proceeding,  require  its 
correction  by  the  auditor.  Ibid, 

7.  Bond  of  County  Treasurer — Execution  of. — ^Where  such  bond 
is  the  bond  of  a  county  treasurer,  it  must  be  approved  and  accepted 
by  tbe  board  of  commissioners  of  the  county,  and  if  such  board  ap< 
point  no  person  as  agent  to  procure  its  due  execution,  and  on  ita 
presentation  institute  no  examination  into  the  mode  of  its  execu- 
tion or  tbe  sufficiency  thereof,  it  is  reasonable  to  assume  tbat  such 
board  accepted  it  upon  the  faith  of  the  fair  dealing  of  tbe  principal 
in  procuring  its  execution,  and  thus  far  at  least  adopted  his  acts  aa 
their  own,  and  as  a  substitute  for  tbe  inquiry  they  should  have  in- 
stituted on  its  presentation  for  their  approval. — Pepper  v.  The  State^ 

399 

8.  Duty  of  County  Board. — In  reference  to  such  bonds  it  is  the 
duty  of  the  board  of  commissioners,  before  accepting  or  approving 
them,  to  ascertain  that  the  sureties  possess  the  qualifications  re- 
quired by  law,  and  that  the  bonds  were  duly  executed  by  tkoaa 

Vol.  XXIL— 86. 
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whose  names  are  signed  to  tbem,  and  that  the  sureties. are  in  the 
aggregate  worth  enough  to  make  the  hond  sufficient  in  that  respect. 

Ibid. 

COUPONS. 
/See  CiTT  or  Aueoka  o.  Wsst,  88,  503. 

CRIMINAL  LAW  AND  PRACTICE. 

1.  Indictment  for  Murder. — For  a  sufficient  form  of  an  indictment 
for  murder,  under  the  code,  seethe  opinion. — CordellY.  The  State,  1 

2.  Instructions. — It  is  error  for  the  Court,  in  a  criminal  case,  where 
there  is  any  CYidence  tending  to  sustain  different  views  of  the  case, 
to  instruct  the  jury  that  they  must  limit  their  inquiries  to  a  par- 
ticular view  or  application  of  it. — Longnecker  y.  The  State,        247 

3.  Jurisdiction. — Where  the  facts,  which  are  necessary  to  give  the 
Court  of  Common  Pleas  jurisdiction  to  try  a  felony,  appear  upon 
the  information,  it  is  not  necessary  that  they  should  also  appear 
upon  the  order  hook  or  in  the  judgment  of  the  Court. — Holland 
V.  The  Statey  .  343 

4.  Record  on  Appeal. — In  a  criminal  case,  the  record  on  appeal  to 
this  Court  needs  not  to  set  forth  the  steps  preliminary  to  the  im- 
panneling,  swearing  and  charging  the  grand  jury. — BehUr  y.  The 
State,  345 

(.  As  to  the  right  in  a  defendant  in  a  criminal*  case,  who  has  pleaded 
guilty,  to  haye  a  jury  called  to  assess  his  punishment,  see  the  opin- 
ion at  length.  Ibid. 

6.  Abatement. — A  defendant  is  not  allowed,  in  criminal  cases,  to 
plead  in  abatement  that  another  indictment  is  pending  against 
nim  for  the  same  offence. — Hardin  y.  The  State,  347 

7.  Same. — Where  a  person  is  not  under  prosecution  for  an  offence, 
but  is  still  indicted  therefor,  he  may  plead  in  abatement  of  the  in- 
dictment the  disqualification  of  any  of  the  grand  jurors  who  found 
it.  Ibid, 

8.  Same. — Pleas  in  abatement  in  criminal  cases  should  neither  be  un- 
certain, ambiguous  nor  repugnant.  Ibid. 

9.  Same. — No  issue  can  be  made  by  plea  in  abatement  in  criminal 
cases  upon  the  fact  whether  grand  jurors  by  whom  an  indictment 
was  found  were  reputable  or  not.  Ibid. 

10.  Statutes  Construed — Constitutional  Law -^Temperance 
LAW.*-Soction  14,  1  G.  &  H.  617,  is  not  embraced  by  the  title  of 
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the  temperance  act,  nor  properly  connected  with  the  Bubject  matter 
of  it,  and  is  therefore  nnconstitutional  and  void. — Lauer  v.  The 
State,  461 

11.  Statttteb  Construed — Tempsrance  Law. — ^Under  the  temper- 
ance law  of  1859,  1  G.  A  H.  617,  there  is  no  penalty  against  a  per- 
son, licensed  according  to  the  aot,  for  selling  on  Sunday. — Hingle 
T.  The  State,  462 

12.  Same — Overruled  Cases. — The  cases  of  Thomasion  v.  The 
StatCj  15  Ind.  449;  SohnY,  The  State,  18  Ind.  389,  and  T^e  JState 
T.  Thomasson,  19  Ind.  99,  are  overruled,  so  far  as  the  decisions 
therein  are  inconsistent  with  the  decisions  in  Hingle  v.  IHie  State 
and  Lauer  v.  The  State,  infra.  Ibid. 

DAMAGES. 

1.  Same — Replevin  Bond — Damages. — In  an  action  hy  the  obligees 
against  the  obligors  in  a  replevin  bond,  where  the  title  to  the  prop- 
erty was  not  determined  in  the  replevin  suit,  and  the  title  thereto, 
and  the  right  of  possession  are  in  a  person,  other  than  the  obligees, 
they  are  only  entitled  to  nominal  damages. — Stockwell  v.  Byrne,     6 

2.  HiQHWATs — Measure  of  Damages.  Where  land  is  alleged  to  be 
injured  by  the  location  and  opening  of  a  highway  through  it,  the 
measure  of  damages  will  be  the  difference  between  its  market  value 
at  the  tiipe  with  the  highways  and  its  market  value  without  tfa^ 
highway. — Sedener  v.  JE^ttex,  201 

DEED. 

1  Deed — ^Delivery  oi' — Onus  Probandi. — The  possessien  of  a  deed 
is  prima  facie  evidence  that  it  has  been  legally  delivered,  and  the. 
atiue  of  proving  the  contrary  devolves  on  the  person  who  seeks 
to  set  it  aside. — Berry  v.  Andersanj  */  39 

2  Same— What  Constitutes  a  Dblivert. — To  constitute  a  delivery 
of  a  deed  there  must  be  an  intention  to  part  with  the  control  over 
it  as  its  owner.  Ibid-. 

3.  Same — Escrow. — Where  a  deed  is  delivered  to  a  third  person  to 
hold  for  the  parties  until  the  happening  of  a  given  event,  it  is  called 
an  eecrato,  and  a  delivery,  bv  such  person,  to  the  grantee  named  in 
the  deed,  before  the  happening  of  the  event,  vests  no  title  in  him, 
and  he  can  convey  none.  Ibid, 

4.  Dewvert — Title. — ^Where  a  party  delivers  a  deed,  or  property 
to  another,  with  intent  to  convey  to  him,  the  title  passes,  even 
though  the  intention  was  raised  by  IVaud  or  false  pretences,  but  such 
title,  is  voidable  on  aecount  of  the  fraud,  Ac.,  though  if  such  title 
is  conveyed  to  a  bona  fide  purchaser  before  avoidance,  it  becomes 
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in  him  a  complete  and  absolate  title.  But  where  no  title  paaies, 
the  pretended  purchaser  can  have  none  to  conyej,  and  there 
being  no   estoppel   interrening,  the  original  owner  may  reclaim. 

Ihid. 

6.  Escrow. — For  a  statement  when,  and  the  cases  in  which  the 
question  of  the  delivery  of  an  instrument  in  writing  as  an  escrow, 
or  otherwise,  arises,  see  the  latter  part  of  the  opinion  in  this  case. 

Ihid. 

DEMAND. 

1.  Demand— Widow. — A  demand  by  a  widow  on  the  administrator 
of  her  deceased  husband  for  the  300  dollars'  worth  of  personal 
property  allowed  her  by  statute,  2  G.  &  H.  295,  §  21,  is  in  these 
words,  "  Squire,  I  have  concluded  to  take  my  300  dollars  in  prop- 
erty," is  sufficient. — HamilUm  t.  Mailocky  47 

2.  Same — ^Es?ubal. — ^Where  an  administrator  refuses  to  delirer  such 
property,  on  request,  it  is  not  necessary  for  the  widow  to  make  a 
specific  selection  of  the  articles  she  desires  to  take.  Ibid. 

3.  Where  it  is  the  duty  of  a  party,  by  contract  or  otherwise,  to  remit 
or  apply  money  in  his  hands  without  demand,  no  demand  is  neces- 
sary before  suit  against  him  for  such  money. — CcUterlin  t.  Somer- 
vUk,  482 

DEPOSITIONS. 

1.  Certificate — ^Practice. — ^Where  the  certificate  to  a  deposition 
states  that  the  deponent  ^^  was  sworn  to  testify  the  whole  truth  of 
his  knowledge  touching  the  matters  in  controversy  in  the  cause," 
it  should  be  held  to  be  an  immaterial  deviation  from  the  exact  re- 
quirements of  the  statute  in  such  cases. —  Welbom  v.  Swain^      194 

2.  Leave  to  Retake  Depositions. — It  is  competent  for  the  Court 
on  oral  or  written  motion,  to  allow  a  party  to  re-examine  witnesses, 
whose  depositions  have  already  been  taken  and  filed  in  the  cause, 
and  are  unpublished  and  unsuppressed ;  but  such  examination  can 
not  be  made  without  leave  of  the  Court. — Addleman  v.  Swartz^ 

249 

DESCENT. 
Set  Widow,  5 

DIVORCE. 

1.  New  Trial — Divorce. — A  sued  for  and  obtained  a  divorce  from 
his  wife,  jB,  fbr  reasons  alleged,  and  held  by  the  Court  to  be  suffi- 
cient, and  asked  that  certain  property  might  be  set  oiF  to  her,  which 
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tbe  Court  coosented  to  and  did  order.  ^  Afterwards,  at  the  same 
term  at  which  the  divorce  was  granted,  and  the  order  made,  he 
moved  the  Court  for  a  new  trial,  for  other  reasons  of  which  he  was 
not  cognizant  when  the  decree  and  order  was.  made,  and  which 
would  have  enabled  him,  if  known  and  disclosed,  to  have  obtained 
the  divorce  without  letting  her  have  the  property. 

Held^  that,  under  the  circumstances  of  the  case,  tbe  motion  for  a  new 
trial  was  correctly  overruled. — Rxndge  v.  Rindgty  31 

2.  f>ee  in  this  connection  also  Wooley  v.  WooUy^  12  Ind.,  663,  and 
McQuig  V.  McQuig,  13  Id.,  294. 

DUE  DILIGENCE. 

1.  Contracts — Notes — Due  Diligence. — ^If  the  maker  of  a  note 
be  not  liable  to  pay  it,  or  if,  from  his  want  of  means,  no  part  of  it 
could  be  collected  of  him  by  suit,  no  positive  acts  of  diligence 
need  be  performed  by  the  holder. — Bemiix  v.  Straf/ard,  320 

2.  Same. — If  the  maker  die  a  resident  of  the  State  in  which  he  lived 
when  the  assignment  was  made,  leaving  property  out  of  which  the 
note  or  some  part  thereof  might  be  collected,  his  estate,  if  the 
maker  was  liable  when  living,  must  be  proceeded  against  before 
auing  tbe  assignor.  IbUL 

3.  Same. — If  the  maker  be  alive,  in  the  State  where  he  resided  when 
the  assignment  was  made,  and  be  liable  on  the  note,  and  have  any 
property  subject  to  execution  on  a  judgment  against  him,  he  must 
be  sued  before  the  holder  can  sue  the  assignor,  but,  if  the  maker 
become  a  non-resident  after  the  assignment,  the  holder  need  not 
follow  and  sue  him  out  of  the  State;  nor,  if  he  leave  property  in 
the  State,  is  the  holder  required  to  proceed  against  it  by  attach- 
ment. Ibid. 

4.  Promissory  Notes — ^Due  Dilioencs. — Where  the  maker  of  a  note 
dies  before  its  maturity,  and  the  note  is  then  duly  filed  as  a  claim 
against  his  estate,  and  then  his  administrator  resigns  and  no  other 
is  appointed,  due  diligence  requires  that  the  claimant  on  the  note^ 
in  order  to  retain  the  liability  of  the  assignor,  should  apply  for  the 
appointment  of  another  administrator,  or  institute  an  action  against 
the  heirs  of  the  estate  and  procure  an  order  subjecting  the  property 
inherited  by  them  to  the  payment  of  the  note. — Liitefer  v.  Pag€^ 
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ESCROW. 
Bu  Deep,  1,  2,  3,  4,  5. 
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ESTOPPEL. 
See  MoBTQAOE,  8,  9, 10.     The  Citt  of  Auboea  v.  West,  88,  503. 

1.  Same — Consent — Appraibxmsnt. — ^Wbere  part  of  a  judgmeiit  k 
directed  to  be  collected  withoat  appraisement,  and  execution  is 
issued  thereon,  and  property  of  the  jndgment  defendant  leried 
upon,  and  such  defendant  consents  that  the  officer  having  charge 
of  the  writ  shall  sell  such  property  without  appraisement,  and 
the  officer  does  sell  the  same  without  appraisement,  Buch  de- 
fendant is  precluded  fVom  setting  up  the  invalidity  of  the  sale  for 
that  cause  ]  and  the  purchaser  at  such  sale,  in  the  absence  of  actual 
fraud,  acquires  a  good  title  to  the  property,  as  against  third  per- 
sons who  are  creditors  of  such  defendant. — Stockwell  v.  Byrru^    6 

2.  Estoppel — ^Bona  Fide  Pubghasbbs. — ^A  man  may  be  estopped 
by  his  acts  from  asserting  title  to  land  which  he  has  not  conveyed, 
as  against  a  bona  fide  purchaser  of  such  land,  but  the  facts  in  this 
case   do  not  constitute  an  equitable  estoppel. — Berry  v.  Anderson, 

36 

EVIDENCE. 

1.  EviBENCS — Special  Constablk — ^Appointhent  of. — ^The  statute, 
2  G.  &  H.,  607,  §  110,  requiring  the  appointment  of  a  special  con- 
stable, by  a  justice  of  the  peace,  to  be  noted  on  the  docket  of  such 
justice,  such  appointment  can  only  be  proven  by  the  record. — Ben- 
ninghoof  v.  Finney^  101 

2.  CoNTBACT — Pabol  Evidbnce  TO  Yabt. — ^Whcro  a  note  is  execu- 
ted by  ^  to  B^  which  is  absolute  and  unconditional  upon  its  face, 
and  it  is  agreed  between  them  at  the  time,  by  poral,  that  the  note 
shall  not  be  paid  unless  a  certain  other  note,  then  transferred  by 
.B  to  A,  could  be  set  off  by  A  against  C,  the  payor  of  the  latter, 
whom  A  owed  at  the  time,  and  A  fail  to  secure  the  set-off  against 
C7,  and  B  sue  A  on  his  note,  such  parol  contract  can  not  be  pleaded 
to  show  a  failure  of  the  consideration  of  the  note  of  A^  and  such 
ootemporaneous  parol  agreement  would  not  be  admissible  in  evi- 
dence to  contradict  or  vary  the  terms  of  the  note. — McClintic^s 
AdmW  V.  Owy,  170 

8.  Tbanscbipt  from  Auditor's  Books.-^A  duly  certified  transcript 
from  the  books  of  the  county  auditor,  of  the  account  current  of  the 
county  treasurer  during  his  term  of  service,  is  admissible  in  evi- 
dence under  section  283  of  the  code,  2  O.  &  H.  183,  against  the 
treasurer  and  his  sureties,  in  an  action  upon  his  official  bond. — 
WelU  V.  The  State,  cfcc,  241 

4.  Witness — Color. — It  is  the  duty  of  the  Court  to  determine  the 
competency  of  witnesses,  and  where  the  objection  to  the  compe- 
tency of  the  witness  rests  upon  the  allegation  that  he  has  such  an 
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amoant  of  negro  blood  as  disqualifies  him  to  testify,  the  Court 
may,  upon  inspection,  determine  prima  frcie  his  competency,  but 
if  bis  blood  be  not  sufficiently  apparent  for  such  mode  of  deter- 
mination, then  the  Court  may  examine  other  witnesses,  either  i^ 
prove  the  blood  Qf  the  witness  from  reputation  amongst  those  who 
knew  him,  or  to  establish  the  character  of  his  blood  by  the  tes- 
timony of  experts. — Nave's  Adrn'r  v.  Williami^  368 

5.  Evidence. — The  best  existing  evidence  of  a  fact  must  be  produced 
to  prove  it ;  and,  therefore,  parol  evidence  of  the  contents  of  a 
record  is  not  admissible ;  but,  where  the  record  or  document  is  not 
a  part  of  the  fact  to  be  proved,  but  is  merely  a  collateral  or  subse- 
quent memorial  of  the  fact,  parol  evidence  of  such  fact  may  be  given. 
■-^The  Board  of  Tntstees,  &c,  v.  Reinhartj  463 

EXECUTION. 

See  JuDOMBNT,  7.     Injitnction,  3. 

EXECUTORS  AND  ADMtNISTRATORS. 

1.  Appeal — Costs. — An  administrator  who  is  sued  before  a  justioe 
of  the  peace  on  a  claim  against  him  in  his  fiduciary  capacity,  has  a 
right,  under  §  64,  2  G.  &  H.,  p.  593,  to  appeal  from  the  judgment 
rendered,  though  the  justice  had  no  jurisdiction  of  the  cause  \  and 
the  Court  to  which  he  appeals,  in  deciding  the  question  of  jurisdic- 
tion in  his  favor,  should  render  judgment  against  the  plaintiff  for 
costs. — Palmer  v.  Fuller,  115 

2.  Administbator  de  son  tort. — Mere  acts  of  kindness  and  charity, 
touching  the  property  of  a  deceased  person,  such  as  taking  care  of 
it,  feeding  stock,  providing  for  children,  &c.,  will  not  constitute  the 
person  who  does  them  an  administrator  de  son  tort. — Broicn'$AdmV 
V.  SuUivarij  359 

EXEMPTION. 

I.  Exemption  op  Property — Statutes  Conbtrtjed. — Section  3,  2 
G.  &  H.  p.  370,  does  not  operate  as  an  absolute  exemption  of  300 
dollars'  worth  of  property  in  favor  of  the  debtor,*  without  any 
acts  on  his  part,  but  only  relates  to  such  real  estate  as  had  been 
duly  exempted  under  the  other  provisions  of  the  exemption  law, 
before  the  execution  of  the  sale  or  mortgage  of  the  same  by  the 
husband  without  the  consent  of  his  wife. — Sullivan  t.   Win$loWj 

153 

EXPRESS  COMPANIES. 
See  Bonds,  4. 
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FEES  OF  OFFICERS. 

See  Shxbiff,  1. 

1.  CoRomcR's  Fees — Statutes  Construed. — ^The  fees  of  a  coroner 
for  holding  an  inquest  or  making  kj^osI  mortem  examination,  mnst 
be  collected  of  the  estate  of  the  deceased  person,  and  not  merely 
of  the  prpperty  found  with  the  dead  body,  unless  such  estate  be  in- 
sufficient to  pay  them,  and  in  such  case  they  may  be  collected  of 
the  county. — The  Boards  dcc.y  of  Bartholomew  Co,  v.  Bryan^      397 

FORFEITURE. 
Bee  HiOHWATS,  3,  4. 

FRAUD. 

1.  Fraudulent  Intent. — ^Whether  a  mortgage  is  giyen  with  a  fraud- 
ulent intent  is,  under  the  statute,  §  21,  1  O.  &  H.,  p.  353,  a 
question  of  fact  for  the  jury  to  determine. — Ma^le  t.  Bumtide^ 

139 

2.  Pleading — Representations. — ^An  answer  to  an  action  upon  a 
note  is  sufficient,  which  alleges  that  the  note  was  given  in  payment 
for  the  last  installment  on  a  stock  of  goods  purchased  of  the  plain- 
tiff, which  was  represented  to  him  at  the  date  of  purchase  to  be 
worth  3,500  dollars,  and  that  it  would  iuToice  that  amount  or  more; 
that  the  defendants  were  ignorant  of  the  amount  and  value  of  the 
stock,  and  requested  an  invoice  before  purchasing ;  but  the  plain- 
tiff said  he  had  not  time  to  make  it,  but  assured  them  that  he  knew 
the  goods  would  amount  to  more  than  3,500  dollars ;  that  the  de- 
fendants purchased  on  this  representation;  but  that  it  was  fal9e,and 
known  to  be  so  by  the  plaintiff  when  he  made  it ;  and  that  the 
goods,  in  fact,  invoiced  and  amounted  to  but  1,500  dollars. — Davis 
V.  Jackson^  233 

FRAUDULENT  CONVEYANCES. 

1.  Fraudulent  Conveyance — Creditors. — A  owned  a  tract  of  land, 
and  with  intent  to  defraud  his  creditors,  conveyed  it,  without  con- 
sideration, to  J3,  who,  to  aid  A  in  accomplishing  his  fraud,  conveyed 
it,  without  consideration,  to  C7.  C  mortgaged  the  land  to  the  sink- 
ing fund  for  a  loan  of  500  dollars,  which  he  received;  C  was  a 
party  to  the  purpose  of  ^  to  defraud  his  creditors.  The  State  re- 
ceived the  mortgage  made  to  the  sinking  fund,  and  made  the  loan 
In  good  faith.  All  of  said  conveyances,  except  the  mortgage  to 
the  sinking  fund,  w«re  set  aside  by  a  decree  of  the  proper  Court, 
and  the  land  ordered  to  be  sold,  subject  to  said  mortgage,  for  the 
benefit  of  the  creditors  of  A,    The  land  did  not  sell  for  enough  to 
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pay  them.  Suit  was  then  brought  against  (7,  to  compel  him  to  ac- 
count for  and  pay  over  to  A^s  creditors  the  500  dollars  obtained  by 
the  said  mortgage. 
Seld,  that  C  was  entitled  to  the  money  as  against  il,  but  held  it  in 
trust  for  the  creditors  of  J,  to  whom  he  was  liable  to  account  and 
pay  it  over. — Janes  v.  Reeder,  111 

GARNISHEE. 

1.  Attachment — Payment  by  Garnishee. — If  the  Court  have 
jurisdiction  of  the  subject  and  the  parties,  a  payment  on  execu- 
tion under  its  judgment  will  protect  the  garnishee,  though  the 
judgment  may  have  been  irregular  and  reversible  on  error;  and  a 
reversal  of  it  by  the  defendant  for  irregularity,  after  payment  by 
the  garnishee,  will  not  invalidate  the  payment.  The  garnishee 
should  see  to  it  that  the  Court  has  jurisdiction. — Richardson  v. 
Hickman^  244 

GUARDIAN  AND  WARD. 

1.  Guardian  and  Ward.  ^  The  requirement  in  the  statute  that,  be* 
fore  any  one  shall  be  appointed  guardian,  he  shall  file  a  statement 
of  tbe  ward's  estate,  is  directory  only,  and  failure  to  file  such  state- 
ment would  not  of  itself  render  an  appointment  void. — Lee  v.  Ice^ 

384 

2.  Removal  of  Guardian. — Where  a  guardian  is  appointed  by  the 
Clerk  in  vacation,  the  Court,  at  its  next  term,  without  notice,  may 
remove  him  and  appoint  another;  but  a  guardian  appointed  by  the 
Court  in  term,  or  by  the  clerk  in  vacation  and  afterwards  approved 
by  the  Court,  can  not  be  removed  by  the  Court  without  notice. 

Ihid. 

HABEAS  CORPUS. 

1.  Habeas  Corpus. — Section  8  of  Art.  1,  of  the  Constitution  of  the 
United  States  contains  a  delegation  to  Congress  of  power  to  suspend 
the  writ  of  habeas  corpus, —  Warreji  v,  Paul^  276 

2.  Jurisdiction — Clerk. — The  act  of  January  3,  1852,  (2  G.  k  H. 
304,)  giving  jurisdiction  to  the  Clerk  of  the  Circuit  Courts  to  issue 
writs  of  habeas  corpus,  and  to  hear  and  determine  them,  is,  by  the 
subsequent  legislation  on  the  subject  of  habeas  corpus,  repealed, 
and  such  Clerks  have  now  no  such  power. — Gregg  v.  Wgnn,      373 

3.  Petition  for. — ^Where  a  guardian  desires,  by  the  aid  of  a  writ  of 
habeas  corpus^  to  obtain  the  cutsody  of  his  ward,  he  must  make  his 
letters  of  guardianship  a  part  of  his  petition  for  the  writ.        Ihid, 


554  INDEX. 


HIGHWAYS. 

1.  Measure  of  Damahges. — Wliere  land  is  alleged  to  be  injared  bj 
the  location  and  opening  of  a  highway  through  it,  the  measure  of 
damages  will  be  the  difference  between  its  market  ralue  at  the  time 
with  the  highway,  and  its  market  value  without  the  highway. — 
SidenerY.  lisex^  201 

2.  Practice. — An  order  for  the  location  and  opening  of  a  highway, 
should  specify  the  width  thereof;  but  where  such  a  defect'exists  in 
an  order,  and  does  not  conflict  with  the  rights  of  an  appellant  to 
this  Court,  it  will  not  be  made  the  ground  of  a  reversal,  but  the 
cause  will  be  remanded  to  the  lower  Court  for  the  correction  of  its 
order  in  that  respect.  Ihid, 

8,  Statutes  Conbtrueb— Porfiturb  of  Road  Charter — Consti- 
tutional Law.— The  title  of  the  act  of  March  5,  1859,  1  G.  ft  H. 
491.  is  sufficient  to  embrace  a  section  authorising  the  forfeiture  of 
a  charter  as  to  a  part  of  a  road. — The  Central  Plank  Road  Co.  t. 
Hannaman^  484 

4.  Sams. — Said  act  authorizes  the  forfeiture  of  less  than  the  whole  of 
the  portion  of  any  road  which  may  be  within  any  one  county. 

Ihid, 

INJUNCTION. 

1.  Jurisdiction — Common  Pleas — Circuit  Courts. — The  Court  of 
Common  Pleas  has  no  jurisdiction  to  enjoin  the  execution  of  pro- 
cess issued  out  of  the  Circuit  Court.  It  would  seem  that  the  stat- 
ute, properly  construed,  requires  that  the  Circuit  Court  and  the 
Court  of  Common  Pleas  shall  respectively  enjoin,  control  and  liti- 
gate with  reference  to  their  own  process. —  The  Indiana^  <£-c.,  R.  R, 
Oo.Y.  WilliafM,  198 

2.  Practice — Illegal  Tax. — If  illegal  taxes  are  assessed  and 
threatened  to  be  collected,  the  appropriate  remedy  to  restrain  their 
collection  is  by  injunction. —  The  Toledo,  <kc.,  R,  R.  Co.  v.  The  City 
of  Lafayettey  262 

3.  Execution — ^Injunction. — A  recovered  a  judgment  against  two 
pefrsons.  The  property  of  one  has  passed  by  purchase,  under  a 
junior  lien,  to  another  person,  and  the  property  of  the  other  to  an- 
other person  by  purchase.  A  seeks  to  enforce  payment  of  the 
judgment  by  levy  and  sale  of  the  property  of  the  former,  who  seeks 

5...£f>  '  tb  ^"5^1%  the  sale  thereof  until  the  property  of  the  latter  shall  have 
'     ,.  vj  Heta.  ^izJbif^ted. 

'"{^^^  Held,  that  stich  sale  ought  not  to  be  enjoined,  because  the  principle 

of  Aquitj^)  authorizing  the  marshaling  of  securities  in  certain  eases, 

\  '0    ^JtinbtA^ly  in  such  a  case. — Sanders  v.  Cook.  436 
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4.  Trust — Forfeiturk — Injunction. — Where  a  lot  is  oonvejed  to 
trast^eB  of  a  religions  society,  for  the  use  of  such  society,  accord- 
ing to  the  discipline,  &c.,  and  the  society  erect  a  church  building 
thereon,  and  the  trustees  lease  the  basement  thereof,  which  was 
made  for  a  prayer  room,  to  a  teacher  of  a  common  day  school,  with 
leave  to  him  to  change  the  internal  arrangements  of  the  room  to 
adapt  it  to  his  .business,  such  trustees  may  be  enjoined,  on  the  ap- 
plication of  members  of  the  society,  from  such  leasing. — Perry  y. 
McEwmy  440 

INSTRUCTIONS  TO  JURY. 
See  Stockwell  v.  Byrne,  6. 

1.  Instructions  to  Jury. — A  party  has  no  right  to  oomplaim  of  an 
instruction  given  the  jury  which  works  no  injury. — BamilUm  y« 
Mathck,  47 

INSURANCE. 
See  Action,  3. 

1.  Policy  of  Insuracb — Execution  op. — It  was  necessary  to  a  com- 
plete execution  of  the  policy  of  insurance  in  this  case,  that  it 
should  be  signed  by  the  President  and  Secretary,  and  countersigned 
by  the  agent. — The  Peoria  Marine,  dhc,  Co,  v.  TTa&er,  73 

2.  Marine  Policy — Covenant  in. — Where,  in  a  policy  of  insurance 
on  a  vessel,  there  is  a  stipulation  "  that  the  master  and  crew,  so 
soon  aa  practicable  after  the  disaster  and  the  property  is  secured  or 
recovered,  shall  repair  to  the  nearest  convenient  notary,  and  there 
make  a  protest  setting  forth  the  cause  of  said  disaster  as  near  as 
practicable,  and  the  extent  of  the  damage,"  such  stipulation  is  a 
binding  condition,  upon  the  insured,  and  must  be  performed  to  en- 
title him  to  recover.  Ibid. 

3.  Same — Excuse  for  Non-Performance. — Neither  the  want  of 
knowledge  of  the  master  and  crew  that  the  vessel  was  insured,  nor 
the  casual  remark  of  the  agent  of  the  insurance  company,  before 
the  policy  was  issued,  that  if  the  owner  insured  he  would  send  him, 
the  master,  word,  which  he  failed  to  do,  will  excuae  the  performance 
of  such  stipulation.  Ibid. 

4.  Same — Waiver  of  Performance. — The  simple  direction  of  such 
agent,  to  one  of  the  crew,  to  go  before  an  officer  and  make  a  pro- 
test, &c.,  is  not  a  waiver  of  the  legal  right  of  the  company  to  a 
legal  protest  in  the  case.  Ibid. 

5.  Mutual  Insurance  Company — Premium  Notes — Contracts. — 
It  is  competent  for  a  Mutual  Fire  Insurance  Company,  organised 
under  the  laws  of  this  State,  to  provide  in  its  articles  of  aaaocia* 
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tioD,  or  by  its  by-laws,  that  all  premium  notes  shall  be  paid  in  in- 
stallments as  ordered  by  the  directors,  after  notice,  and  that  if  not 
so  paid,  the  entire  notes  shall  become  due  and  collectable. — Tim 
German  Muttial  Fire  Insurance  Co.  T.  Franch^  364 

JUDGMENT. 

1.  Judgment — Jurisdiction. — The  judgment  of  a  Court  having  ju- 
risdiction of  the  subject  matter,  and  of  the  persons  of  the  defend- 
ants, however  irregular,  is  not  void,  and  can  not  be  impeached  col- 
laterally.— Evans  v.  AihUy^  15 

2.  Practice — ^Reformino  Judgments. — Judgments  were  rendered' 
against  a  sherifif  and  his  sureties  on  his  official  bond.  It  was  not 
ordered,  in  the  judgments,  that  they  should  be  executed  without 
any  relief  from  appraisement  laws,  as  might  have  been  done,  ac- 
cording to  section  1  of  an  act  approved  December  21st,  1858,  and 
section  381  of  the  code,  2  G.  &  H.  p.  220.  After  the  lapse  of  one 
year,  but  within  three  years  from  the  date  of  their  recovery,  pro- 
ceedings were  instituted  in  which  rehearings  were  sought  hy  the 
plaintiffs  therein,  for  the  purpose  of  reforming  the  same  so  far  as 
to  have  them  so  entered  as  to  be  collectable  without  relief.  No 
excuse  or  reason  was  given  for  the  failure  to  have  the  judgments 
entered  in  accordance  with  said  statutes;  and  no  copy  of  the 
records  in  said  cases  were  filed  with  the  complaints.  Demurrers  to 
the  complaints  were  sustained. 

Held^  1.  That  the  plaintiffs,  so  far  as  appeared  from  the  complaints, 
by  failure  to  take  the  judgments  in  the  form  they  might  have  done, 
under  said  statutes,  waived  any  right  to  judgments  in  forms  differ- 
ent from  those  as  entered. — The  State  ex  ret.  Satterke  v.  Fierc€j 

116 

3.  Statutes  Construed — Judgment  op  Foreclosure  Replevia- 
BLE. — Where,  in  a  judgment  of  foreclosure,  the  amount  due  is 
found  by  the  Court,  and  the  mortgaged  property  ordered  to  be  sold 
to  satisfy  the  same,  such  judgment  is  repleviable  under  section  420, 
2  O.  &  H.  p.  233,  although  judgment  is  not  given  for  the  recovery 
of  the  money. — Nile$  v.  StUhjoagon,  143 

4.  Same — Effect  of  Recognizance  of  Bail — ^Action. — By  sec- 
tion 427,  tc2.,  the  recognizance  of  bail  given  in  such  case,  operates 
as  a  judgment  confessed,  in  favor  of  the  judgment  plaintiff,  and 
against  the  replevin  bail,  for  the  sum  of  money  found  due  by  the 
Court;  and  the  undertaking  or  recognizance  of  bail  will  support  an 
action  against  such  bail,  for  any  balance  due,  after  the  property 
ordered  to  be  sold  is  exhausted.  Ibid, 

6.  Receivers — Lien  of  Judgment. — ^The  lien  of  a  judgment  upon 
the  real  estate  of  a  corporation,  is  not  lost  or  affected  by  the  subse- 
quent appointment  of  a  receiver  to  settle  the  business  of  such  cor- 


INDEX.  657 


poration;  nor  is  the  judgment  plaintiff  thereby  prevented  from  pro- 
ceeding by  execution,  levy  and  sale  of  such  property  to  make  his 
4iebt. — The  Southern  Bank  of  Kentucky  v.  The  Ohio  Inturance  Co,^ 

181 

6.  Practice — Amount  of  Judgement. — Where  a  complaint  prays 
judgment  for  the  exact  amount  due  at  the  first  term  after  suit,  but 
judgment  is  not  then  rendered,  and  is  at  a  subsequent  term  for  a 
sum  larger  than  that  asked  for  by  the  amount  of  the  subsequently 
accrued  interest  only,  such  judgment  will  not  be  erroneous,  but  the 
complaint  will  be  deemed  to  have  been  amended  so  as  to  demand 
judgment  on  the  proper  sum. — Carpenter  v.  Sheldon^  259 

7.  Award  op  Execution — Practice — ^PERsaNAL  Judgment. — ^Un- 
der sec.  406,  2  G.  &  H.  230,  the  Court  may  award  execution  upon 
an  existing  judgment  upon  constructive  service  of  notice  against 
the  defendant,  but  can  not  render  any  personal  judgment  against 
them  upon  such  notice. — Gibwn  v.  Oreen^  422 

8.  Practice — Judgment  upon  Answers  op  Jury  to  Interrooato- 
I.IES. — Where  specific  interrogatories  are  propounded  to  a  jury  to 
be  answered  by  them  unconditionally,  and  they  seem  to  be  so  framed 
as  to  cover  what  appears  to  be  the  substance  of  the  whole  case,  and 
they  are  fully  answered  by  the  jury,  but  the  jury  make  no  general 
verdict,  the  Court  may  well  render  judgment  in  accordance  with 
such  answers,  because  the  course  of  the  parties  in  the  premises 
would  fairly  indicate  an  intention  or  consent  to  waive  a  general  ver- 
dict.— Crassen  v.  Swoveland^  427 

JURISDICTION. 
See  Costs,  1,  2. 

1.  Statutes  Construed — Change  op  Venue. — ^Where  a  change  of 
venue  is  taken  from  a  judge  of  a  Circuit  Court,  such  judge  is  au- 
thorized by  the  statute,  2  0.  &  H.  154-5,  to  appoint  a  judge  of  the 
Court  of  Common  Pleas  to  try  the  cause. — Lane  v.  Miller^        104 

2.  Justices  op  the  Peace. — In  actions  against  tenants  unlawfully 
holding  over,  and  in  forcible  entry  and  detainer,  the  jurisdiction  of 
justices  of  he  peace  is  special,  and  unlimited  as  to  amount. — Stur-^ 
geon  v.  HitchenSj  107 

3.  Waiver. — The  provision  that  a  defendant  shall  not  be  sued  out 
of  his  township  is  for  his  personal  advantage,  and  may  be  waived. 
Jurisdiction  of  person,  but  not  of  the  subject  matter,  may  be  con- 
ferred by  consent. — Gage  v.  Clarkj  163 

4.  Circuit  Pourt — Common  Pleas— Injunction. — The  Court  of 
Common  Pleas  has  no  jurisdiction  to  enjoin  the  execution  of  pro- 
cess issued  out  of  the  Circuit  Court.    It  would  seem  that  the  stat- 
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ute  properly  oonstrued,  requires  that  the  Circuit  Court  and  the 
Court  of  Common  Pleas  shall  respectively  enjoiD,  control  and  liti- 
gate with  reference  to  their  own  process. — The  Indiana,  dhc.jR,  R. 
Co.  T.  WilliatM,  198 

• 

6.  Habeas  Corpus — Clsrk. — The  act  of  January  3y  1852,  (2  G.  k 
H.  304,)  giving  jurisdiction  to  the  Clerk  of  the  Circuit  Courts  to 
issue  writs  of  kabeaa  corpus,  and  to  hear  and  determine  them,  is,  bj 
the  subsequent  legislation  on  the  subject  of  habeas  corpus^  repealed, 
and  such  Clerks  have  now  no  such  power. — Gregg  v.  Wynn,      373 

JUSTICE  OF  THE  PEACE. 

1.  The  provisions  of  the  statute  requiring  the  justice  to  note  the  ap- 
pointment of  a  special  constable  on  his  docket,  and  to  direct  the 
process  to  him  by  name,  are  imperative,  and  should  not  be  construed 
to  be  directory  merely.  They  were  intended  to  furnish  the  person 
thus  appointed  with  record  evidence  of  his  authority  to  act,  with- 
out which  he  would  have  no  such  authority. — Binninghoof  v.  Fm- 
ney,  101 

2.  Jurisdiction — Landlord  and  Tenant. — In  actions  against  ten- 
ants unlawfully  holding  over,  and  in  forcible  entry  and  detainer,  the 
jurisdiction  of  justices  of  the  peace  is  special,  and  unlimited  as  to 
amount. — Sturgeon  v.  HitchenSy  107 

8.  Practice  in  Attachment. — The  practice  in  attachment  proceed- 
ings is  the  same  in  justices'  as  in  the  superior  Courts. — Dunn  v. 
Crocker,  324 

4.  Execution  on  Justices'  Judgment. — ^Where  a  constable  levies 
upon  property  to  satisfy  an  execution  frpm  a  justices'  Court,  and  ad- 
vertises it  for  sale,  but  fails  to  sell,  and  returns  the  writ,  with  his 
proceedings  indorsed  thereon,  and  the  justice  issues  another  exe- 
cution, and  fails  to  append  to  it  a  copy  of  the  return  made  to  the 
first,  his  failure  so  to  do  will  not  render  the  second  execution  void, 
but  only  voidable,  and  it  might  be  set  aside  on  motion  before  the 
justice,  but  if  no  such  motion  was  made,  all  acts  done  under  it  will 
be  valid. — Culbertson  y.MilhoUin,  362 

LANDLORD  AND  TENANT. 
See  Jurisdiction,  2.    Constitutional  Law,  1. 

1.  Landlord  and  Tenant — Forfeiture  o?  Leasehold. — The  fail- 
ure of  a  tenant  to  pay  rent  will  not  work  a  forfeiture  of  his  estate, 
unless  it  is  so  expressed  in  the  lease  or  agreement. — Brown  r. Bragg,  v 

122 

2.  Same — Statutes  Construed. — The  words  ''all  general  tenancies," 
in  section  2,  2  G.  &  H.  p.  359,  mean  such  tenancies  only  as  are  not 
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fixed  and  made  certain  in  point  of  duration,  by  the  agreement  of 
the  parties.  Ibid. 

3.  Same. — SemhU^  that  the  words,  "or  for  a  shorter  period/'  in  the 
same  section,  embrace  a  tenancy  nncertain  as  to  duration,  bat  one 
which  appears  to  haye  been  intended  by  the  parties,  as  less  than  a 
year.  Ibid, 

4  Estates  fob  Years. — Estates  for  years  embrace  such  as  are  for  a 
single  year,  or  for  a  period  still  less,  if  definite  and  ascertained,  as 
a  term  for  a  fixed  number  of  weeks  or  months,  as  well  as  for  any 
definite  number  of  years,  howeyer  great.  Ibid, 

LEASES, 

S%e  Landlo&d  and  Tenant.    Mortoaqe,  8,  9,  10, 11. 

1 .  Contract — Lease  op  Water  Power. — Where  successiye  leases  of 
water  power  on  the  Wabmh  and  Erie  Canal  are  executed  by  the 
trustees  thereof  to  different  persons,  and  the  water  in  the  canal 
proyes  insufficient  to  supply  the  requisite  amount  to  all  the  lessees, 
but  is  sufficient  to  supply  some  of  them,  the  lessees  should  be  sup- 
plied in  the  order  in  which  the  leases  are  executed. — The  Board  of 
IhisteeSy  dhc,  y.  Reinhartj  463 

LEGAL  TENDER. 
See  Thateb  v.  Hedges,  282. 

LICENSE, 
See  Appeal,  2. 

LIEN. 

1.  Eeceivers — Lien  of  Judgment. — The  lien  of  a  judgment  upon 
the  real  estate  of  a  corporation  is  not  lost  or  affected  by  the  subse- 
quent appointment  of  a  receiver  to  settle  the  business  of  such  cor- 
poration; nor  is  the  judgment-plaintiff  thereby  preyented  from 
proceeding  by  execution,  levy  and  sale  of  such  property  to  make 
his  debt. —  The  Southern  Bank  of  Kentucky  y.  The  Ohio  Ineurance 
Co.,  181 

LIMITATIONS. 

1.  Limitations — Trusts. — Mere  lapse  of  time  constitutes  no  bar  to 
a  bill  to  enforce  a  subsisting  trust,  and  time  begins  to  run  against  a 
trust  only  from  the  date  of  its  open  disavowal. — Ctmnin^ham  y. 
McKindley,  149 
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2.  Same. — Kren  nnjustifiable  delay  and  gross  inattention  on  tbe  part 
of  some  of  the  cestui  que  trusU  furnish  no  bar  to  relief  against  per- 
sons conversant  with  the  trnst.  Ibid, 

3.  Limitations — Statutes  Consteued. — Section  220,  2  O.  &  H.  p. 
163,  relates  to  causes  of  action  originally  arising  upon  promises  or 
contracts,  and  not  to  continuing  trusts,  and  especially  those  arising 
by  operation  of  law.  Ibid. 

4.  Limitations. — In  an  action  upon  a  written  promise  to  pay  a  speci- 
fied sum  of  money,  which  is  commenced  more  than  twenty  years 
after  the  maturity  of  the  promise,  the  plea  of  the  statute  of  limita- 
tions is  a  good  bar,  and  the  mere  fact  that  payments  were  made  and 
indorsed  upon  the  written  contract  within  twenty  years  prior  to  the 
commencement  of  the  action  would  not  remove  the  bar,  unless  a 
new  promise,  which  might  be  inferred  from  the  payments,  were  spe- 
cially pleaded  by  way  of  replication ;  because  otherwise  the  evidence 
of  such  payments  would  not  be  admissible  under  the  issues. — Con- 
hey  V.  Barbour y  196 

MARSHALING  SECURITIES. 

1,  Execution — Injunction. — A  recovered  a  judgment  against  two 
persons.  The  property  of  one  has  passed  by  purchase,  under  a 
junior  lien,  to  another  person,  and  the  property  of  the  other  to  an- 
other person  by  purchase.  A  seeks  to  enforce  payment  of  the 
judgroept  by  levy  and  sale  of  the  property  of  the  former,  who  seeks 
to  enjoin  the  sale  thereof  until  the  property  of  the  latter  shall  have 
been  exhausted. 

Held,  that  such  sale  ought  not  to  be  enjoined,  because  the  principle 
of  eqmty,  authorizing  the  marshaling  of  securities  in  certain  cases, 
does  not  apply  in  such  a  case. — Sanders  v.  Cookj  436 

MORTGAGE. 

See  Action,  15. 

1.  Mortoage — Instructions  to  Jury. — A  and  B,  being  the  owners 
of  a  certain  tract  of  land,  subscribed  the  same  to  the  D  railroad  com- 
pany. The  railroad  company  subsequently  conveyed  the  land  to 
£  and  F,  who  afterwards  conveyed  the  same,  with  other  lands,  by 
deed  in  fee,  absolute  on  its  face,  to  &,  who  died,  leaving  the  plain- 
tiffs his  hears  at  law.  A  witness  testified  that  E  and  F  had  con- 
tracted to  build  the  road,  aniFin  '<  order  to  enable  them  to  raise 
money  and  go  on  with  the  work,  G  had  indorsed  largely  for  them, 
and  the  land  is  were  conveyed  to  him  to  indemnify  him  as  such  in- 
dorser."  Upon  the  evidence  thus  adduced  the  Court  charged  as 
follows:  '^Tlie  defendants  insist  that  the  conveyance  by  E  and  F 
to  G,  the  ancostor  of  the  plaintiffs,  was  intended  only  as  a  mort- 
gage security,  and  was  for  that  purpose  made,  and  although  ^bso- 
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lute  on  its  face,  the  defendaDta  have  a  right  to  show  that  it  was 
intended  only  as  a  mortgage.  And  if  it  was  given  by  E  and  F  to 
G  to  secure  him  against  loss,  on  account  of  his  security  for  them, 
it  would  only  amount  to  a  mortgage,  and  if  only  a  mortgage,  the 
plaintiffs  can  not  recover  unless  they  were  purchasers  without  no- 
tice." 
ffddj  that  the  instruction  thus  given  was  pertinent  to  the  issue,  con- 
sistent with  the  proofs,  and  therefore  properly  given. — Smith  v. 
Parks,    ^  59 

2.  Fraudulent  Intent. — Whether  a  mortgage  is  given  with  a  fraud- 
ulent intent  is,  under  the  statute,  §  21,  1  G.  &  H.  p.  353,  a  question 
of  fact  for  the  jury  to  determine. — Maple  v.  Burruide,  139 

3.  Mortgage — Widow's  Estate  in  Lands  of  Husband. — Prior  to 
May  6, 1853,  A  executed  a  mortgage  upon  certain  real  estate  of  By 
his  wife  not  joining,  to  secure  the  payment  of  certain  sums  of 
money  then  due  from  A  to  B,  and  of  all  sums  which  might  there- 
after become  due.  A  died  in  1858,  leaving  a  widow  One-third 
of  the  mortgaged  land  was  afterwards  set  off  to  the  widow!  B  then 
foreclosed  his  mortgage  and  had  a  decree  for  the  sale  of  the  other 
two-thirds  to  pay  the  indebtedness  which  existed  at  the  date  of  the 
mortgage,  nnd  which  accrued  after  Jlfoy  6,  1853,  and  it  was  sold 
and  the  proceeds  were  only  sufficient  to  pay  that  part  of  the  debt 
which  existed  at  the  date  of  the  mortgage.  B  claims  a  right  to 
subject  the  widow^s  third  to  the  payment  of  the  subsequent  indebt- 
edness, on  the  ground  that  her  dower  estate  in  the  land  was  abol- 
ished by  the  legislature,  and  her  contingent  fee  therein  never 
attached  by  reason  of  the  mortgage. 

Beldy  that,  under  the  circumstances,  B  had  no  claim  under  the  mort- 
gage upon  the  third  set  off  to  the  widow. — Morton  v.  Nohle^       160 

4.  Contract — Trust  Deed — Mortgage. — ^A  deed  of  trust,  executed 
by  a  railroad  company  to  a  trustee,  to  secure  the  payment  of  cer- 
tain bonds,  and  giving  certain  powers  to  the  trustee  touching  the 
operation  of  the  road,  in  the  granting  clause  of  which  the  following 
words  are  used,  "  the  road,  railways,  bridges,  locomoti'ves,  engines^ 
cars,  depots,  right  of  way  and  land,  with  all  buildings,  shops,  tools, 
and  machinery  then  in  use,  owned  by  them,  or  which  they  might 
thereafter  acquire,  with  the  superstructure,  rails,  and  other  mate' 
riaU  used  thereon^'  must  be  construed  to  embrace  toood  provided  for 
the  use  of  the  road  from  time  to  time. — Coe  v.  McBroion,  252 

5.  But  such  deed  of  trust  is,  in  legal  effect,  only  a  mortgage,  and  the 
company  have  a  right  to  redeem,  and  that  right  is  a  leviable  inter- 
est, which  may  be  sold  on  execution.  Ibid, 

6.  Mortgages — Foreclosure  by  State — Statutes  Construed. — 
The  summary  foreclosure  of  school  fund  mortgages,  which  were 
executed  to  the  State  prior  to  1852,  and  the  sale  of  the  mortgaged 

Vol,  XXII.— 36. 


562  INDEX. 


property,  should  be  conducted  according  to  the  law  in  force  at  the 
time  the  contract  was  made. — Hopkins  y.  Jones,  310  y 

7.  MoRTQAGE — What  Constitutes. — Where  A  borrows  of  ^  a  sum 
of  money  and  gives  his  note  therefor,  and  at  the  same  time  exe- 
cutes a  deed  conveying  certain  real  estate  to  i?,  reciting  in  the  deed 
a  consideration  just  equal  to  the  note,  and,  at  the  same  time  B  exe- 
cutes a  bond  to  A,  conditioned  that,  upon  the  payment  by  A  of  said 
note,  he  would  reconvey  said  real  estate  to  him,  the  facts,  taken  to- 
gether, constitutes  prima  facie  a  mortgage  of  the  real  estate  by  A 
to  B, — Crassen  v.  Swoveland,  427 

8.  Lease — Chattel  Mortgage — Estoppel. — A  and  B  executed  a 
lease  to  (7,  of  certain  land  for  seven  years,  at  an  agreed  rent,  upon 
which  C  agreed  to  erect  certain  buildings  and  to  carry  on  certain 
business,  which  buildings  C  should  own  and  be  entitled  to  remove 
at  the  end  of  the  term,  and,  to  secure  the  payment  of  the  rent,  said 
buildings  were  declared  in  the  lease  to  be  mortgaged  to  A  and  B. 
The  latter  signed  and  acknowledged  said  lease,  on  Jday  29,  1857, 
and  C  did  so  on  July  9i,  1857,  at  which  time  said  buildings  had 
been  erected  on  said  premises  and  on  July  10, 1857,  it  was  recorded 
in  the  mortgage  record  of  the  county.  D  was  subscribing  witness 
to  the  execution  of  the  lease  bj  C,  and,  by  an  arrangement  subse- 
quently made  between  him  and  (7,  he  became  the  prospective  owner 
of  the  improvements  to  be  credited  by  C  on  the  land. 

Htld^  1.  That  D  was  estopped  by  his  own  acts  to  deny  the  owner- 
ship of  said  lease  and  improvements  by  6^,  or  his  right  to  incumber 
them  by  liens',  and  all  persons  claiming  under,  or  through  Z>,  were 
T}Ound  by  that  estoppel,  as  to  liens  created  as  above,  unless  they 
can  show  fraud  or  want  of  consideration. — Blakcmore  v.  Tuber's 
£x'r,  466 

9.  Held,  2.  That  A  and  B  to  the  extent  to  which  they  had  the  first 
lien  on  said  improvements,  under  the  terms  of  said  lease,  could  en- 
force it  by  foreclosure,  against  D,  and  those  claiming  under  or 
through  him,  said  lease,  as  to  said  lien,  being  equivalent  to  a  mort- 
gage. Ibid. 

10.  Held,  3.  That  said  lease  in  its  character  of  mortgage,  was  not 
void  for  uncertainty,  the  property  mortgaged  being  on  the  premises 
of  the  mortgagees,  and  to  that  extent  in  their  possession  and  iden- 
tified, and  said  mortgage  being  recorded.  Ibid. 

11.  Held,  4.  That  foreclosure  is  the  proper  remedy  for  the  enforce- 
ment of  a  chattel  mortgage.  Ibid^ 

MUNICIPAL   CORPORATIONS. 
See  The  Board  of  Commissioners  or  Allen  Co.  v.  Silvers,  491 

1.  City — ^Power  to  Subscribe  Stock,  and  issue  Bonds  to  a  Rail- 
road Company. — ^A  municipal  corporation  can  not,  without  special 
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authority^  sabscribe  stock  and  issue  bonds  in  payment  of  it,  in  a  rail* 
toad  corporation.  But  such  authority  may  be  conferred  upon  a 
city,  when  it  is  expedient ;  and  when  it  is  given,  by  statute,  in  any 
case,  it  must  be  executed'  as  prescribed  in  the  grant,  if  executed  at 
all.  The  terms  of  the  grant  can  not  be  legally  departed  from  or 
exceeded. —  The  City  of  Aurora  y.  Westy  88 

2.  Same — Bonds— Notice  of  Power. — ^When  bonds,  issued  by  a 
municipal  corporation,  bear  a  reference  upon  their  face  to  the  an* 
ihority  under  which  they  are  issued,  all  persons  are  bound  to  take 
notice  of  the  extent  of  the  powers  of  the  agent  who  issued  thent. 

Ibid. 

NEW  TRIALS. 

1.  New'  Trial — Divorce. — A  sued  for  and  obtained  a  divorce  from 
his  wife,  By  for  reasons  alleged,  and  held  by  the  Court  to  be  suffi- 
cient, and  asked  that  certain  property  might  be  set  off  to  her,  which 
the  Court  consented  to  and  did  order.  Afterwards,  at  the  same 
term  at  which  the  divorce  was  granted,  and  the  order  made,  he 
moved  the  Court  for  a  new  trial,  for  other  reasons  of  which  he  wai 
not  cognizant  when  the  decree  and  order  was  made,  and  which 
would  have  enabled  him,  if  known  and  disclosed,  to  have  obtained 
the  divorce  without  letting  her  have  the  property. 

Held,  that,  under  the  circumstances  of  the  case,  the  motion  for  a  new 
trial  was  coiTectly  overruled. — Rindgt  v.  Rindgt^  21 

2.  Landlord  and  Tenant. — Action  for  the  unlawful  detention  of 
real  estate,  trial  by  jury,  and  verdict  for  the  plaintiff  for  51  dollars 
damages.  The  cause  was  tried  a  second  time  by  the  Court,  and  the 
defendants  had  judgment.  In  the  meantime  the  defendants  sur- 
rendered the  possession  to  the  plaintiff.  A  third  trial  was  after- 
wards had  in  the  absence  of  the  defendants  and  their  counsel :  and 
500  dollars  was  recovered  against  them.  After  the  close  of  the 
term,  the  defendants  filed  a  complaint  for  a  new  trial,  sworn  to,  in 
which  it  was  shown  that  the  trial  of  the  cause  was  had  in  their 
absence,  and  in  the  absence  of  their  attorney,  who  had  gone  to  the 
war;  that  they  did  not  discover,  until  after  the  close  of  the  term, 
that  the  cause  had  been  tried  in  the  absence  of  their  attorney ;  that 
they  had  a  meritorious  defence;  that  reasonable  ground  existed  for 
belief  on  their  part  that  their  cause  would  be  well  attended  to  with- 
out their  personal  presence,  and  that  they  were  excusable  in  being 
absent 

Heldy  that  under  the  circumstances  of  the  case,  the  new  trial  should 
have  been  granted. — Sturgeon  v.  Bitchen$,  107 

8.  Misconduct  of  Jhror. — The  misconduct  of  a  juror,  in  order  to 
be  sufficient  to  justify  the  granting  of  a  new  trial,  must  be  gross, 
and  must  have  resulted  in  manifest  injury  to  the  complaining  party. 
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The  mere  fact  that  a  juror,  pending  a  trial,  and  whilst  the  jury  were 
separated  for  dinner,  expressed  the  opinion  that  the  jury  would  find 
for  the  plaintiff,  without  other  improper  conduct,  would  not  he  suffi- 
cient ground  for  a  new  trial. — Harrison  t.  Price,  165 

1.  Pleading. — Where  a  now  trial  is  prayed  for,  on  the  ground  of 
causes  discovered  after  the  term  at  which  the  verdict  or  judgment 
was  rendered,  the  complaint  should  clearly  show  that  such  causes 
were  discovered  after  such  term,  or  it  will  be  bad  on  demurrer. — 
Tillton  V.  Oim,  357 

5.  Pleadino. — ^Where  an  amplication  for  a  new  trial  is  made  after  the 
term,  based  upon  newly  discovered  evidence,  there  must  be  brought 
to  the  knowledge  of  the  Court,  by  affidavits  or  otherwise,  the  issues 
in  the  cause,  the  evidence  adduced  upon  the  former  trial,  and  the 
newly  discovered  evidence,  in  order  that  the  Court  may  correctly 
determine  its  duty  in  the  premises. — Fattison  v.  Wihony  357 

6.  Pleading. — The  rule  that,  where  a  new  trial  is  applied  for  after 
the  term,  on  account  of  newl*y  discovered  evidence,  the  evidence 
given  on  the  trial  had  must  be  substantially  set  forth,  does  not 
apply  necessarily  where  the  new  trial  is  applied  for  on  other 
grounds. — House  v.  WriffJUy  383 

7.  Number  of  New  Trials. — In  civil  causes,  only  two  new  trials 
can  be  granted  to  the  same  party  in  the  cause,  upon  any  grounds 
whatever. — Roberts  v.  Robesonj  456 

NOTICE. 

1.  Vendors  and  Purchasers — Continued  Possession. — Possession 
of  real  estate  is  only  constructive  notice  to  all  the  world  of  the 
rights  of  the  party  in  possession;  but  it  is  held  that  the  continued 
possession  by  the  grantor  of  land  after  the  making  of  his  deed,  will 
not  be  notice  of  a  defeasance  held  by  him  which  is  not  recorded. — 
Crassen  v.  Swovtlandy     /  427 

OFFICER— DUTY  OF. 
See  CouNTT  Treasurer,  1,  2,  3.    Commissioners,  1,  2. 

OFFICIAL  BONDS— EXECUTION  OF. 

See  Bonds,  7,  8,  9,  10.    Commissioners,  1,  2. 

OVERRULED  CASES. 

I.  The  cases  of  Thomasson  v.  The  State,  15  Ind.  449 ;  Sohn  v.  The 
StaU,  18  Ind.  389,  and  The  Stqte  v.  Thomasson,  19  Ind.  99,  are 
overruled,  so  far  as  the  decisions  therein  are  inconsistent  with  the 
decisions  in  Hingle  v.  The  State,  and  Lauer  v.  The  State,  infra. — 
Mingle  v.  The  State,  462 
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PARTITION. 

1.  Pabtt  not  Served. — A  tenant  in  common^  not  a  party  to  pro- 
ceedings in  partition  on  the  part  of  his  co-tenants,  is  not  effected 
thereby  in  any  manner. — Harlan  v.  Stouty  488 

2.  Purchaser  of  Commissioner. — The  fact  that  one  of  the  parties 
in  interest  was  not  a  party  to  proceedings  in  p&rtition  in  which  the 
land  was  ordered  to  be  sold  by  a  commissioner,  would  be  sufficient 
of  itself,  on  the  application  of  the  bona  fide  purchaser  at  such 
commissioner's  sale,  to  set  the  same  aside.  Ihid. 

3.  Partition — Non-Confirmation  of  Sale. — As  to  facts  which 
would  make  it  the  duty  of  the  Court,  on  the  application  of  the 
owners,  or  part  of  them,  to  set  aside  a  sale  of  land  made  by  a  com- 
misaioner  in  partition,  see  the  opinion  at  length.  Ibid, 

PLEADING. 

8ee  Practice,  6.    The  Indianapolis,  &c.  B.  R.  Co.  v,  Wright,  376. 

Contracts,  17, 18,  19.    Railroads,  21. 

1.  Pleading — Replevin  Bond. — To  an  action  by  the  obligee,  on  a 
repleyin  bond,  where  the  title  to  the  property  in  question  was  not 
decided  in  the  replevin  suit,  a  plea  in  bar  by  the  obligor,  as  to  all 
except  nominal  damages,  of  title  in  himself,  is  good. — Stockwell  y. 
Byrne,  6 

2.  Same — Breach  op  Warranty. — A  purchaser  of  property  may 
set  up  fraud,  or  breach  of  warranty,  as  a  defence  to  an  action  against 
him  for  the  purchase  money,  and  if  the  injury  sustained  is  equal 
or  greater  than  the  amount  of  the  purchase  money,  unpaid,  he  may 
defeat  the  action  entirely;  if  the  injury  is  less  it  will  go  in  reduc- 
tion of  the  plaintiff's  claim.-*-jLrov«  v.  Oldham^  51 

3.  Fraud — Breach  op  Warranty — Coitnter  Claim. — Under  the 
code  a  defendant  may  set  up  fraud  or  breach  of  warranty,  by  way 
of  counter  claim,  and  not  only  defeat  the  action,  but  recover  against 
the  plaintiff  any  damage  greater  than  the  plaintiff's  claim.        Ibid, 

4.  Pleading. — It  is  a  sufficient  allegation  of  marriage,  in  a  complaint 
for  criminal  conversation  with  the  plaintiff's  wife,  that,  at  the  time 
she  was  debauched,  she  was  his  wife. — Hauck  t.  Grantham,        53 

5.  Pleading — Estoppel. — Suit  by  ii  against  the  ^  railroad  company 
for  the  assessment  of  damages,  on  account  of  the  taking  by  the 
company  for  the  use  of  her  road,  of  a  lot  in  B,  belonging  to  A. 
The  sixth  paragraph  of  the  answer  alleged  that  in  the  year  1852, 
one  C  being  in  possession  of  the  lot,  and  claiming  the  ownership 
thereof,  with  the  full  knowledge  of  A,  died,  leaving  a  widow  and 
minor  heirs;  that  one  D  was  appointed  by  the  proper  Court  guar- 
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dian  of  said  heirs,  who  filed  his  petitioa  in  the  E  Court  of  Com- 
mon Pleas,  for  the  sale  of  the  interest  of  said  heirs  in  the  lot  ia 
question,  procured  an  order  of  sale,  sold  the  lot  to  the  defendant  at 
its  fall  appraised  value,  reported  the  sale  to  the  Court,  which  waa 
ftpproyed;  that  the  defendant  paid  the  purchase  money  in  full; 
that  a  deed  was  ordered,  executed  and  approved  by  the  Court;  that 
D  afterwards  made  a  final  settlement  of  his  said  trust,  and  obtained 
ft  discharge  therefrom;  that  afterwards  A^  who  was  the  grandfather 
of  said  minor  children,  having  knowledge  of  the  facts,  and  for  the 
purpose  of  procuring  the  full  proceeds  of  said  sale  for  said  chil- 
dren, made  a  voluntary  application  for  their  guardianship,  and  on 
the  day  of  his  appointment  brought  suit,  as  such  guardian,  against 
2>,  on  his  bond,  setting  out  the  sale  and  the  receipt  by  D  of  the 
purchase  money,  alleging  the  failure  to  pay  over  the  full  amount 
so  received,  and  asking  a  judgment  for  1,500  dollars,  whieh  tho 
company  insisted  was  an  affirmation  of  the  judicial  sale,  and 
estopped  A  from  maintaining  his  suit. 
Htld^  that  the  said  paragraph  was  not  good  as  a  plea  in  estoppel,  be- 
cause it  did  not  show  that  the  T  railroad  company  purchased  the 
lot,  or  paid  the  consideration  therefor,  on  the  faith  of  some  act  or 
statement  of  X,  or  of  his  silence  under  circumstances  that  required 
him  to  speak  and  disclose  his  title,  nor  any  act  of  said  A  subse- 
quent to  such  purchase,  which  amounted  to  a  ratification  of  the 
sale  made  by  D, — The  Terre  Haute^  Alton,  dec,  R.  R.  Co,  v.  Nor- 
man, 63 

6.  Plbadino — Complaint — ^Written  Instrument. — ^Where  a  plead- 
ing is  founded  on  a  written  instrument,  the  original  or  a  copy  must 
be  filed  with  it ;  and  if  the  original  or  a  copy  is  not  so  filed,  the 
defect  may  be  reached  by  a  demurrer. — The  Peoria  Marine,  Ac, 
Co.  V.  WaUer,  73 

7.  Same. — In  order  that  a  Court  may  know  that  a  written  instrument 
is  filed  with  the  pleading,  as  constituting  the  foundation  of  the 
particular  action,  it  must  be  identified  by  reference  to  it,  and  mak- 
ing it  an  exhibit  in  that  pleading.  Ibid. 

8.  Failure  to  Dent. — A  failure  to  deny,  under  oath,  the  execution 
of  an  instrument  that  does  not  show  an  apparent  execution  on  its 
face,  is  not  an  admission  of  its  execution.  Ibid, 

9.  On  Judgment  op  Justice. — A  complaint  to  enjoin  the  collection 
of  a  judgment  rendered  by  a  justice  of  the  peace  should  show  that 
the  judgment  was  rendered  without  the  defendant's  consent,  where 
the  alleged  error  consists  in  the  residence  of  the  defendant  in 
another  township,  and  should  contain  a  transcript  of  the  proceed- 
ings beforo  the  justice,  or  at  least  a  full  statement  of  them. — Ga^e 
T.  Clark,  1«3 
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10.  Want  ob  Failure  of  Consideration. — ^Want  of  consideration 
and  failure  of  consideration  are  not  identical  in  their  nature,  and 
may  be  separately  pleaded  in  answer  to  the  same  action. — ifc- 
Clmlict  Adm.  v.  Cor^j  170 

11.  Pleading. — An  answer  setting  up  a  matter  by  way  of  counter- 
claim as  a  bar  to  the  whole  cause  of  action  which  is  sufficient  only 
to  bar  a  part  of  it,  is  bad.  Ibid, 

12.  Contract — Parol  Evidence  to  Vary. — ^Where  a  note  is  exe- 
cuted by  A  to  Bf  which  is  absolute  and  unconditional  upon  its  face, 
and  it  is  agreed  between  them  at  the  time,  by  parol,  that  the  note 
shall  not  be  paid  unless  a  certain  other  note,  then  transferred  by  B 
to  A,  could  be  set  off  by  ^  against  C,  the  payor  of  the  latter,  whom 
A  owed  at  the  time,  and  A  failed  to  secure  the  set  off  against  C7, 
and  B  sue  A  on  his  note,  such  parol  contract  can  not  be  pleaded  to 
show  a  failure  of  the  consideration  of  the  note  of  A^  and  such  co- 
temporaneous  parol  agreement  would  not  be  admissible  in  evidence 
to  contradict  or  vary  the  terms  of  the  note. — McClintics  Adrnr.Y. 
Cory,  170 

13.  Action  for  Criminal  Conversation. — Id  such  an  action  it  is 
not  competent  for  the  defendant  to  plead  in  bar  a  want  of  virtue  in 
the  plaintiff  and  his  wife,  and  it  does  not  need  to  be  pleaded  at  all 
in  order  to  authorize  evidence  of  the  fact  to  be  produced  in  mitiga- 
tion of  damages. — Harrison  v.  Price,  165 

14.  Slander. — In  complaints  for  slander,  the  words  spoken  should 
not  be  alleged  with  a  continuando.  Slanderous  words  spoken  at  one 
time,  constitute  one  cause  of  action.  The  same  or  other  slanderous 
words  spoken  at  other  times  constitute  other  causes  of  action,  but 
if  relied  upon,  they  should  be  separately  pleaded  in  separate  para- 
graphs.— Swinney  v.  Kave^  178 

15.  Same. — It  is  unnecessary,  but  admissible,  under  the  code,  to 
answer  in  mitigation  in  actions  of  slander.  Matter  in  mitigation 
may  be  given  in  evidence  under  an  answer  in  justification.       Ihid^ 

16.  Set  Off. — As  to  the  requisites  of  an  answer  by  way  of  set  off, 
under  section  58,  2  Gr.  &  H.  89,  see  the  opinion  herein. — Durban  t. 
Kelly's  Adm'r,,  183 

17.  Slander. — To  say  of  a  physician  that,  "in  my  opinion  the  bit- 
ters that  A  fixed  for  B  were  the  cause  of  his  death,"  is  not  action- 
able per  86,  and  such  words  do  not,  in  their  usual  sense,  import  a 
charge  of  murder. — Jones  v.  Divety  184 

18.  SAME.~But  the  words,  pleaded  with  a  proper  colloquium,  "that 
the  bitters  that  Dr.  Diver  gave  to  John  Smith  caused  his  death ; 
there  was  poison  enough  in  them  to  kill  ten  men,"  are  aotion« 
able  per  se,  because  they  imply  a  charge  of  gross  misoonduct  and 
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eomplete  unfitness  of  the  physician  to  be  employed  in  bis  pro- 
fession. Where  words  spoken  of  m  profession^  man  only  impute 
ignorance  or  want  of  skill  in  a  particular  case,  they  are  actionable 
only  where  they  cause  special  damage.  Ibid, 

19.  By-Law  or  Ordinance. — In  an  action  to  recover  the  penalty  for 
the  violation  of  a  by-law  or  ordinance  of  a  city,  a  copy  of  the  by- 
law or  ordinance  should  be  made  a  part  of  the  complaint  and  filed 
with  it. — Green  ▼.  The  City  of  Ifidianapolu^  192 

20.  REPREfiENTATiONS. — An  answer  to  au  action  upon  a  note  is  suffi- 
cient, which  alleges  that  the  note  was  given  in  payment  for  the  last 
installment  on  a  stock  of  goods  purchased  of  the  plaintiff,  which 
was  represented  to  him  at  the  date  of  purchase  to  be  worth  3,500 
dollars,  and  that  it  would  invoice  that  amount  or  more;  that  the 
defendants  were  ignorant  of  the  amount  and  value  of  the  stock, 
and  requested  an  invoice  before  purchasing;  but  the  plaintiff  said 
he  had  no  time  to  make  it,  but  assured  them  that  he  knew  the 
goods  would  amount  to  more  than  3,500  dollars ;  that  the  defend- 
ants purchased  on  this  representation;  but  that  it  was  false,  and 
known  to  be  so  by  the  plaintiff  when  he  made  it;  and  that  the 
goods,  in  fact,  invoiced  and  amounted  to  but  1,500  dollars. — Davis 
V.  JackMon,  233 

21.  Pleadino. — An  answer,  which  states  facts  constituting  a  bar  to  a 
part  only  of  a  cause  of  action,  is  bad  on  demurrer,  if  it  be  pleaded 
in  bar  of  the  whole  cause. — RichardMon  v.  Hickman^  244 

22.  Pleadino — Judgment  of  Justice. — A  complaint  or  answer, 
based  upon  the  transcript  of  a  judgment  of  a  justice  of  the  peace 
of  another  State,  should  aver  "that  the  judgment  or  decision  was 
duly  given  or  made,"  or  equivalent  facts.  This  is  necessary  where 
the  judgments  are  against  garnishees  in  attachment  as  well  as  in 
ordinary  cases.  Ibid, 

23.  Bepresentations. — A  complaint  is  good  on  demurrer  which  al- 
leges that  the  plaintiff  purchased  of  the  defendant  twenty-seven 
head  of  hogs  for  a  price  equal  to  the  full  value  of  sound  hogs; 
that  the  defendant  represented  them  to  be  sound  and  healthy;  that 
the  plaintiff  relied  upon  said  representations,  having  no  opportu* 
nity  by  reasonable  diligence  to  discover  that  the  same  were  not 
true;  that  in  fact  they  were  diseased  and  unhealthy,  being  then  af- 
fected with  hog  cholera,  and  known  to  be  so  by  the  defendant,  and 
that  afterwards  twenty -five  of  them  died  of  that  disease,  &c. — Baker 
V.  McGinntsSj  257 

24.  Stock  Killed. — A  complaint  against  a  railroad  company  for 
stock  killed  on  the  road  where  it  was  not  fenced,  will  sufficiently 
aver  the  want  of  fence  if  it  allege  "  that  said  railroad  was  not,  at 
the  time  and  place  aforesaid,  fenced  in  b?  said  defendant  in  manner 


INDEX.  669 


and  form  as  in  the  statute  provided/'  and  under  such  averment, 
proof  may  be  made  that  the  road  had  not  been  duly  fenced  in  at 
all,  or,  if  it  had  that  the  fence  had  not  been  properly  maintained. — 
The  Toledo,  dec,  R,  R,  Co.  v.  Fowler^  316 

25.  Attachment — Replevin — Affidavit. — In  either  of  these  forms 
of  action,  the  affidavit  may  contain  the  requisites  ^  both  of  a  com- 
plaint and  affidavit,  so  as  to  dispense  with  any  separate  complaint. — 
Drum  V.  OrocJeer,  324 

26.  Complaint  on  Attachment  Bond. — In  an  action  upon  an  un- 
dertaking in  attachment,  it  is  necessary  to  set  out  the  undertaking 
and  show  that  a  case  arose  in  which  it  was  properly  taken,  but  the 
proceedings  in  attachment  need  not  be  fully  set  out  or  made  part  of 
the  complaint.     They  are  not  the  foundation  of  the  action.       Ibid. 

27.  Set  Off. — ^Where  the  maker  of  a  note,  in  an  action  upon  it  by 
an  aB<iignee  against  him,  pleads,  that,  at  the  time  of  the  indorse- 
ment of  the  note  by  the  payee  to  the  plaintiff,  the  payee  was  in- 
debted to  him,  &c.,  such  averment  will  sufficiently  show  that  the 
indebtedness  accrued  before  notice  of  the  assignment  of  the  note. — 
Jenkinson  v.  Boen,  344 

28.  Demurrer. — A  demurrer  to  three  paragraphs  of  an  answer  in 
these  words :  "  Said  plaintiff  comes  and  demurs  to  the  first,  second 
and  third  paragraphs  of  the  defendant's  answer,  and  each  of  them, 
for  the  following  grounds  of  exception,  viz :  that  said  paragraphs 
of  defendant's  answer  do  not  state  facts  sufficient  to  constitute  a 
defence,"  should  be  treated  as  joint,  and  not  several,  and  if  any 
one  of  the  answers  so  demurred  to  was  good,  the  demurrer  should 
be  overruled. — Burner  v.  Morehead^  354 

29.  No  Consideration. — An  answer  to  an  action  upon  a  note,  that 
the  note  was  given  without  any  consideration  whatever  is  good. 

Ibid. 

30.  New  Trial. — Where  a  now  trial  is  prayed  for,  on  the  ground  of 
causes  discovered  after  the  term  at  which  the  verdict  or  judgment 
was  rendered,  the  complaint  should  clearly  show  that  such  causes 
were  discovered  after  such  term,  or  it  will  be  bad  on  demurrer. — 
Tillson  V.  Crim,  357 

31.  New  Trial. — ^Where  an  application  for  a  new  trial  is  made  after 
the  term,  based  upon  newly  discovered  evidence,  there  must  be 
brought  to  the  knowledge  of  the  Court,  by  affidavits  or  otherwise, 
the  issues  in  the  cause,  the  evidence  adduced  upon  the  former  trial, 
and  the  newly  discovered  evidence,  in  order  that  the  Court  may 
correctly  determine  its  duty  in  the  premises. — Pattison  v.  Wibon, 

358 

32.  Habeas  Corpus — Petition  for. — ^Where  a  guardian  desires,  by 
the  aid  of  a  writ  of  habeas  corpus,  to  obtain  the  cutsody  of  his  ward. 
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he  must  make  bis  letters  of  guardianship  a  part  of  his  petition  for 
the  writ.— 6rr«^y  v.  Wt^in,  373 

33.  New  Trials. — The  rule  that,  where  a  new  trial  is  applied  for  after 
the  term,  on  account  of  newly  discovered  evidence,  the  evidence 
given  on  the  trial  had  must  be  substantially  set  forth,  does  not 
apply  necessarily  where  the  new  trial  is  applied  for  on  other 
grounds. — House  v.  Wri(/htj  383 

34.  Relator — Auditor  of  State. — In  actions  to  recover  money  due 
the  State  from  a  county  treasurer  and  his  sureties,  the  Auditor  and 
not  the  Treasurer  of  State  should  be  the  relator. — Pepper  v.  The 
State,  drc ,  399 

35.  Fraudulent  Sale. — A  mortgagee,  where  the  mortgaged  prop- 
erty has  been  sold  at  sheriff's  sale,  upon  a  judgment  fraudulently 
procured  in  favor  of  another  person,  may  institute  his  action  to  set 
aside  the  sheriff^s  sale,  without,  at  the  same  time,  suing  for  the 
foreclosure  of  his  mortgage,  and  his  mortgage,  or  a  copy  of  it, 
need  not,  in  such  case,  be  filed  with  the  complaint. — Potter  y.  Sum- 
ner.  442 


36.  Set  Off. — A  claim  arising  out  of  tort  can  not  be  set  off  against 
a  demand  arising  out  of  contract. — The  Indianapolis,  dhc,  R,  R, 
Co.  v.  Ballard,  448 

POOR. 

1.  Paupers — County  Poor. — It  is  not  the  intention  of  the  poor 
laws  of  this  State  to  require  that  all  persons  needing  temporary 
relief  shall  be  removed  to  the  county  asylum  before  receiving  it. — 
The  Board,  (See,,  of  Bartholomew  Co.  v.  Wright,  187 

2.  Same— Statutes  Construed. — It  is  the  obvious  general  purpose 
of  the  poor  laws  of  this  State  to  make  the  mode  of  giving  relief 
to  paupers  a  county  system  and  not  a  township  system,  and  to  make 
the  township  trustees  subordinate  to  the  county  commissioners. 

Ibid. 

PRACTICE. 

See  Witness,  1.    The  Indianapolis,  &c.,  R.  R.  Co.  v,  Wright,  376. 
Railroads,  21.    The  Board  of  Com.,  &c.  v.  Silvers,  491. 

1.  Practice — ^Replevin — Title. — Where,  in  an  action  of  replevin, 
the  writ  is  quashed  for  a  defect  in  the  affidavit,  and  thereupon  the 
cause  is  dismissed  by  the  plaintiff,  the  question  of  title  to  the 
property  in  dispute  is  not  settled. — Stochwtll  v.  Byrne,  6 

2.  Instructions  to  Jury.  A  party  has  no  right  to  complain  of  an 
instruction  given  the  jury,  which  works  no  injury.  Hamilton  y. 
Matlock,  '  47 
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3.  Special  Finding. — A  special  finding  muft  bo  in  writing,  so  that 
an  exception  may  be  taken ;  and  it  must  be  filed  with  the  clerk,  so 
that  he  can  enter  it,  and  the  exception  to  it,  of  record.  And  aa 
evidence  of  its  genuineness  to  an  appellate  Court,  it  should  be 
aigned  by  the  judge,  or  incorporated  in  a  bill  of  exceptions  signed 
by  him. — The  Feora  Marine^  <fec.,  Co,  v.  TTa&cr,  73 

4.  Practice — ^Reforming  Judgments. — Judgments  were  rendered 
against  a  sheriff  and  his  sureties  on  his  official  bond.  It  was  not 
ordered,  in  the  judgments,  that  they  should  be  executed  without 
any  relief  from  appraisement  laws,  as  might  have  been  done,  ao- 
cording  to  section  1  of  an  act  approved  December  2l8t,  1858,  and 
section  381  of  the  code,  2  G.  &  H.  p.  220.  After  the  lapse  of  one 
year,  but  within  three  years  from  the  date  of  their  recovery,  pro- 
ceedings were  instituted  in  which  rehearings  were  sought  by  the 
plaintiffs  therein,  for  the  purpose  of  reforming  the  same  so  far  as 
to  have  them  so  entered  as  to  be  collectable  without  relief.  No 
excuse  or  reason  was  given  for  the  failure  to  have  the  judgments 
rendered  in  accordance  with  said  statutes;  and  no  copy  of  the 
records  in  said  cases  were  filed  with  the  complaints.  Demurrers  to 
the  complaints  were  sustained. 

ffeld,  1.  That  the  plaintiffs,  so  far  as  appeared  from  the  complaints, 
by  failure  to  take  the  judgments  in  the  form  they  might  have  done, 
under  said  statutes,  waived  any  right  to  judgments  in  forms  difier- 
ent  from  those  as  entered. — The  State  ex  rel,  SaiterUe  v.  Fierce, 

116 

5.  Jffeld  2.  That  in  a  suit  upon  a  judgment  a  transcript  thereof  must 
be  filed  with  the  complaint.  Ibid, 

6.  Attachment — Practice. — Where  an  issue  is  formed  on  an  affida- 
vit for  attachment,  it  should  be  tried  by  the  Court,  or  jury,  with 
the  issues  in  the  cause  in  which  the  attachment  is  issued. — Maple 
T.  BumsicUj  139 

7.  Same. — But  if  the  issue  in  the  cause  is  first  tried,  and  there  is  no 
objection  interposed  by  the  defendant,  to  the  subsequent  trial  of 
the  issue  on  the  affidavit  for  attachment,  he  will  be  deemed  to  have 
waived  the  right  which  he  had  to  insist  upon  a  trial  of  the  whole 
controversy  at  once.  Ibid. 

8.  Proceedings  Supplementary  to  Execution — Lien — Practice 
— Jurisdiction. — Creditors  who  regularly  institute  these  proceed* 
ings,  acquire  a  lien  upon  the  claim  intended  to  be  reached,  from 
the  time  of  the  service  of  process  on  the  defendant,  and  the  subse- 
quent assignment  of  the  claim  does  not  divest  that  lien ;  nor  is  it 
aivested  by  a  subsequent  amendment  of  the  original  affidavit. — 
Cooke  ▼.  RosSy  157 

9.  It  is  doubtful  whether  .section  522,  2  G-.  &  H.  261,  contemplates 
the  formation  of  issues  as  in  ordinary  cases.  Ihid. 
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10.  Semhle^  that  where  these  proceedings  are  instituted  against  A^  a 
judgment  debtor,  and  B,  (who  is  indebted  to  A,")  for  the  purpose 
of  reaching  such  indebtedness,  the  question  as  to  the  liability  of  B 
can  not  properly  be  raised  by  A  in  his  pleadings.  J  bid. 

11.  But,  at  least,  it  is  competent  for  the  plaintiff  to  waive  the  answer 
of  the  debtor,  and,  having  done  so,  it  in  competent  for  the  Court  to 
refuse  the  debtor  leave  to  file  an  answer  and  make  new  parties,  &c. 

Ibid. 

12.  These  proceedings  may  be  instituted  in  a  Court  different  from  that 
in  which  the  original  judgment  was  rendered  and  out  of  which  the 
execution  was  issued.  Ibid, 

13.  Filing  Bills  op  Exceptions. — Where  special  leave  of  the  Court 
is  given  to  file  bills  of  exceptions  on  or  before  the  first  day  of  the 
next  term,  and  such  bills  are  not  filled  within  that  time,  but  are 
filed  thereafter  during  the  next  term,  without  any  further  leave  of 
the  Court  as  shown  by  its  record,  such  bills  will  not  be  considered 
as  any  part  of  the  record  in  this  Court.  This  Court  will  not  pre- 
sume that  further  time  was  given,  even  if  the  Court  below  had 
power  to  grant  it. — Harrison  v.  Price,  165 

14.  Bills  of  Exceptions. — A  bill  of  exceptions  can  not  be  filed  by 
the  judge,  after  the  time  given  by  the  Court  in  term;  at  least  with- 
out the  consent  of  all  the  parties. — Sicinney  v.  Nave,  178 

15.  Same. — ^A  motion  to  strike  out  a  part  of  a  pleading  need  not  be 
in  writing  unless  required  by  a  rule  of  the  Court  in  which  it  ia 
made,  and  error  in  overruling  such  motion  should  be  taken  advan- 
tage of  by  bill  of  exceptions.  Ibid. 

16.  Depositions. — Where  the  certificate  te  a  deposition  states  that 
the  deponent  "  was  sworn  to  testify  the  whole  truth  of  his  knowl- 
edge touching  the  matters  in  controversy  in  the  cause,"  it  should 
bo  held  te  be  an  immaterial  deviation  from  the  exact  requirementi 
of  the  statute  in  such  cases. —  Welbom  v.  Swairif  194 

17.  Questions  to  Jurt. — ^Where  the  parties  to  a  case,  by  agreement 
on  the  trial,  refer  to  the  jury  certain  questions  covering  the  pointa 
they  desire  to  have  settled,  it  will  not  be  admissible  for  either  party 
to  introduce  evidence  upon  the  trial  not  pertinent  te  the  issues  so 
presented. — Sidener  v.  Essex,  201 

18.  HiQHTTAYS. — An  order  for  the  location  and  opening  of  a  highway, 
should  specify  the  width  thereof;  but  where  such  a  defect  exists  in 
an  order,  and  does  not  conflict  with  the  rights  of  an  appellant  to 
this  Court,  it  will  not  be  made  the  ground  of  a  reversal,  but  the 
cause  will  be  remanded  to  the  lower  Court  for  the  correction  of  its 
order  in  that  respect.  Ibid^ 
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19.  Variances. — ^In  actions  upon  notes  and  mortgages,  any  variances 
between  the  averments  in  the  complaint  and  the  causes  of  action 
filed  with  it,  may  be  amended  on  motion,  and  will  be  deemed  cor- 
rected in  this  Court. — EbenoU  v.  Redding^  232 

20.  Continuance. — An  application  for  continuance,  to  obtain  absent 
testimony,  should  show  the  exercise  of  reasonable  diligence  to  ob- 
tain it  before. — Mugg  v.  Graves^  236 

21.  Objections  to  Evidence. — The  grounds  of  objections  to  evidence 
should  be  fully  stated  to  the  Court  below  in  order  to  make  them 
available  in  this  Court.  Ibid. 

22.  Erbobs  Waived. — Error  in  the  progress  of  a  trial,  which  is  not 
made  the  basis  of  a  motion  for  a  new  trial,  is  waived,  and  section 
347  of  the  code,  2  G.  &  H.  p.  210,  does  not  dispense  with  the  ne- 
cessity for  the  motion  for  a  new  trial  on  the  ground  of  the  supposed 
error. — Garver  v.  Daubcnspeck,  238 

23.  SuBPRiSE. — Mere  surprise  at  the  result  of  a  trial  can  not  entitle 
the  party  so  suprised  to  a  new  trial. — Lane  v.  Brovm,  239 

24.  Leave  to  Retake  Depositions. — It  is  competent  for  the  Court, 
on  oral  or  written  motion,  to  allow  a  party  to  re-examine  witnesses, 
whose  depositions  have  already  been  taken  and  filed  in  the  cause, 
and  are  unpublished  and  unsuppressed;  but  such  examination  can 
not  be  made  without  leave  of  the  Court. — Addleman  v.  Swartz,  249 

25.  Exceptions  to  Instructions. — Exceptions  to  instructions  given 
or  refused  by  the  Court  should  be  specific,  in  order  to  make  any 
error  committed  by  the  Court  in  connection  with  them  available. — 
Baker  v.  McGinnisSj  257 

26.  Variance. — ^Where  it  is  averred  in  the  complaint  that  the  note 
sued  on  was  indorsed  to  the  plaintiff  by  Caleb  Uendee^  and  the 
note  offered  in  evidence  on  the  trial  is  indorsed  by  C.  Ilendec,  the 
variance  will  not  be  material  and  the  indorsement  on  the  note  will 
be  admissible  in  evidence. — Carpenter  v.  Sheldon,  259 

27.  Amount  of  Judgment. — Where  .  a  complaint  prays  judgment 
for  the  exact  amount  due  at  the  first  term  after  suit,  but  judgment 
is  not  then  rendered,  and  is  at  a  subsequent  term  for  a  sum  larger 
than  that  asked  for  by  the  amount  of  the  subsequently  accrued 
interest  only,  such  judgment  will  not  be  erroneous,  but  the  complaint 
will  be  deemed  to  have  been  amended  so  as  to  demand  judgment 
on  the  proper  sum.  Ibid. 

28.  Injunction — Illegal  Tax. — If  illegal  taxes  are  assessed  and 
threatened  to  be  collected,  the  appropriate  remedy  to  restrain  their 
eollection  is  by  injunction. —  The  Toledo,  <fcc.,  R.  R»  Co.  v.  The  City 
of  Lafayette,  262 
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29.  Bill  of  Exceptions. — A  bill  of  exceptions  filed  after  the  term 
at  which  the  proceediDgs  excepted  to  were  had,  without  leave  of 
the  Court,  can  not  be  considered  as  a  part  of  the  record  on  appeal. 
Errors  of  law,  to  be  available,  must  be  excepted  to  at  the  time,  but 
exceptions  can  not  be  shown  hj  a  bill  of  exceptions  filed  after  the 
term  at  which  the  alleged  errors  were  committed,  unless  leave  be 
given. — OarroU  v.  Young,  270 

30.  Appeal. — Where  no  appeal  was  prayed,  and  no  bond  given  in  the 
Court  below,  a  cause  can  not  be  properly  appealed  as  from  an  inter* 
locutory  order,  under  the  second  specification  of  section  576,  2  O. 
&  H.  276.— Berry  v.  Berry,  275 

31.  Attachment — Waiver. — Where  the  defendant  appears  in  at- 
tachment suits  the  regularity  of  the  attachment  proceedings  must 
be  tried  in  such  suits;  and  if  the  defendant,  having  appeared,  makes 
no  objection  by  motion  or  answer,  their  regularity  will  be  deemed 
admitted,  and  all  objections  waived. — Dunn  v.  Crocker,  324 

32.  Attachment — Practice. — Objections  to  the  regularity  of  attach- 
ment proceedings  can  not  be  first  raised  in  collateral  suits.       Ibid^ 

33.  Amendment. — In  an  action  to.  recover  personal  property  and 
damages  for  the  detention  thereof,  it  is  not  competent  for  the  Court, 
in  the  progress  of  the  trial,  over  the  objection  of  the  defendant,  to 
permit  the  plaintiff'  to  amend  his  complaint  so  as  to  claim  special 
damages  for  expenses  incurred  in  money  and  time  in  seeking  to  re- 
cover such  property. — Harris  v.  Mercer,  329 

34.  Bill  of  Exceptions — AFFiDAvrr. — An  affidavit  for  a  contin- 
uance is  no  part  of  the  record,  unless  made  so  by  a  bill  of  excep- 
tions, or  an  order  of  the  Court  under  section  559  of  the  code. — 
Harmon  v.  Tlie  State,  331 

35.  New  Trials — Appeal. — An  appeal  can  not  be  taken  from  an 
order  of  the  Circuit  Court  granting  a  new  trial  upon  application 
made  after  the  term,  because  such  an  order  is  merely  interlocutory 
and  not  final. — House  v.  Wright,  383 

36.  Award  op  Execution — Practice — ^Personal  Judgment. — ^Un- 
der sec.  406,  2  G.  &  H.  230,  the  Court  may  award  execution  upon 
an  existing  judgment  upon  constructive  service  of  notice  against 
the  defendant,  but  can  not  render  any  personal  judgment  against 
them  upon  such  notice. — Gibson  v.  Green,  422 

37.  Amendment. — An  amendment  of  a  complaint  by  leave  of  the 
Court,  pending  a  trial,  if  the  amendment  added  nothing  to  the  ma- 
terial averments  of  the  complaint,  could  not  be  a  fatal  error,  nor, 
in  such  case,  could  the  failure  to  re-swear  the  jury  after  such  amend- 
ment.— Crassen  v.  Swovcland,  427 


INDEX.  675 


38.  Judgment  upon  Answers  of  Jury  to  Interrooatcries. — 
Where  specific  interrogatories  are  propounded  to  a  jury  to  be 
answered  by  them  unconditionally,  and  they  seem  to  be  so  framed 
as  to  cover  what  appears  to  be  the  substance  of  the  whole  case,  and 
they  are  fully  answered  by  the  jury,  but  the  jury  make  no  general 
verdict,  the  Court  may  well  render  judgment  in  accordance  with 
snch  answers,  because  the  coarse  of  the  parties  in  the  premises 
would  fairly  indicate  an  intentioB  or  consent  to  waive  a  general  ver- 
dict. Ibid, 

39.  Voluntary  Assignment — Claims  Against  Assignee.— The 
proceedings  for  the  -collection  of  claims  against  the  estates  of  dece* 
dents,  and  of  claims  against  the  estates  of  voluntary  assignors  are 
80  similar,  that,  wberever  the  rules  touching  the  former  are  appli- 
cable, they  should  govern  in  relation  to  the  latter,  and  the  forma- 
tion of  issues  on  such  claims,  either  of  law  or  fact. — Gifford  v. 
Blacky  444 

40.  Exceptions  Kequirinq  Bill  of  Exceptions. — Where  excep- 
tions arc  taken,  during  a  trial,  which  must  be  gotton  upon  the  record 
by  bill  of  exceptions,  such  bill  must  be  filed  during  the  terra,  unless 
leave  be  given  to  file  it  afterwards,  and  then  it  must  be  filed  within 
the  time  given,  or,  if  afterwards,  by  the  consent  of  the  adverse 
party. — Parnsworth  v.  Coquiilard's  AdmW^  453 

41.  Exceptions  Available  Without  Bill  of  Exceptions. — The 
reader  is  referred  to  the  opinion  at  length,  for  a  statement  of  some 
exceptions  which  will  be  available  if  properly  noted  on  the  record, 
without  bill  of  exceptions.  Ihid, 

42.  Number  of  New  Trials. — In  civil  causes,  only  two  new  trials 
can  be  granted  to  the  same  party  in  the  caHse,  upon  any  grounds 
whatever. — Roberts  v.  Robeson^  456 

43.  Issues  Tried  Together. — It  is  not  error  to  refuse  a  motion,  or 
prayer  of  a  party,  to  have  a  part  of  the  issues  in  a  cause  tried  at 
one  time,  by  a  jury,  and  the  others,  at  another  time,  by  the  Court. 
— The  Cincinnati^  drc,  R,  R,  Co,  v.  McFarlandj  459 

44.  Difference  between  Journal  and  Bill  of  Exceptions. — 
Where  there  is  a  difierence  between  the  journal  entry  of  the  clerk, 
and  the  recitals  in  the  bill  of  exceptions,  the  latter  must  control. 

Ibid. 

45.  Mode  of  Examining  Witness. — Where  a  witness  is  allowed  by 
the  Court  to  read  his  testimony  in  chief  to  the  jury,  from  a  pre- 
viously written  narrative,  without  interrogations,  over  the  objection 
of  the  adverse  party,  and  the  witness  is  then  subjected  to  a  full 
cross-examination  by  the  adverse  party,  and  re-examination  by  the 
party  producing  him,  in  the  usual  manner,  this  Court  will  not  re- 
verse the  judgment  below  on  account  thereof,  unless  it  appear  that 
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the  complain iDg  party  was  injured  thereby,  but,  the  eTidenee  not 
being  in  the  record,  will  presume  in  favor  of  the  lower  tribunal. — 
ManBur  ▼.  Bradley^  476 

46.  Practice  in  Supreme  Court. — A»  to  points  of  practice  in  this 
Court,  see  the  latter  part  of  this  opinion.  Ibid. 

PRACTICE  IN  SUPREME  COURT. 

1.  Practice  in  Supreme  Court. — The  finding  of  the  Court  below 
will  not  be  disturbed,  by  this  Court,  where  the  evidence,  though 
circumstantial,  tends  to  sustain  it. — Crisman  v.  Smith,  13 

2.  Same. — Where  evidence  is  not  objected  to  in  the  Court  below,  it  is 
too  late  to  make  the  objection  in  this  Court.  Jbid. 

3.  Depositions. — An  alleged  error,  by  the  Court  below,  in  suppres- 
sing a  deposition,  where  no  exception  is  taken,  and  the  deposition 
is  not  set  out  in  the  record,  is  not  available  here. — Hauch  v.  Grauth- 
am,  53 

4.  Certiorari. — A  certiorari  where  the  alleged  defect  does  not  ap- 
pear upon  the  face  of  the  record,  and  the  application  alleging  it  is 
not  verified,  will  not  be  granted;  nor,  as  a  general  rule,  after  a 
cause  has  been  decided. — The  Peoria  Marine,  dec,  Co.  v.  Waher, 

73 

6.  Error  in  Examining  Witness. — A  cause  will  not  be  reversed,  in 
this  Court,  for  the  error  of  permitting  a  question  to  be  put  and  an- 
swered, where  the  answer  is  harmless;  nor  where,  though  not  harm- 
less, no  motion  for  a  new  trial,  on  account  of  the  error,  was  inter- 
posed.— The  City  of  Aurora  V.   West,  88 

6.  What  Errors  Considered. — Errors  assigned  in  this  Court,  and 
simply  copied  into  the  brief  of  the  party  making  the  assignment, 
without  argument  or  authority  in  support  of  them,  will  not  be  con- 
sidered by  this  Court. — Bennett  v.  Tlve  State,  iScc,,  147 

7.  Filing  Bills  of  Exceptions. — Where  special  leave  of  the  Court 
is  given  to  file  bills  of  exceptions  on  or  before  the  first  day  of  the 
next  term,  and  such  bills  are  not  filed  within  that  time,  but  are 
filed  thereafter  during  the  next  term,  without  any  further  leave  of 
the  Court,  as  shown  by  its  record,  such  bills  will  not  be  considered 
as  any  part  of  the  record  in  this  Court.  This  Court  ^iH  not  pre- 
sume that  further  time  was  given,  even  if  the  Court  below  had 
power  to  grant  it. — Harrison  v.  Price,  168 

8.  Objections  to  Form  op  Judgment. — Objections  to  the  terms  of 
the  judgment  below  can  not  be  first  raised  in  this  Court. — Ebersole 
v.  Redding,  232 
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9.  Objeotions  to  Evidence. — The  groaods  of  objections  to  evideDce 
gbonld  be  fully  stated  to  the  Court  below  in  order  to  make  them  ^ 
arailable  in  this  Court. — Afug^  y.  Gravtt^  236 

10.  Reversal  of  Evidence. — Where  there  is  some  evidence  to  sus- 
tain the  verdict  of  a  jury,  although  the  preponderance  may  appear 
to  be  against  it,  this  Court  will  not  reverse  the  judgment  rendered 
upon  it. — Lane  v.  Brownj  239 

11.  Bill  of  Exceptions. — Where  a  bill  of  exceptions  does  not  con- 
tain a  copy  of  the  matter  excepted  to,  or  a  direction  to  insert  it,  it 
will  be  defective ;  but  if  the  bill,  as  filed  here,  contain  the  matter 
excepted  to,  this  Court  will  presume  that  it  was  written  out  in  the 
bill  as  originally  filed  in  the  Court  below,  or  that  the  bill  contained 
the  proper  direction  to  insert  it,  and  if  the  bill,  as  originally  filed, 
contained  the  proper  direction  to  insert  it,  it  would  probable  be 
sufficient  for  the  clerk,  in  making  up  the  record  for  this  Court,  to 
refer  to  it  as  copied  into  another  part  of  the  transcript. — Harmon 
T.  The  State,  331 

12.  Error  in  Giving  New  Trials. — The  Supreme  Court  will  much 
more  reluctantly  reverse  the  final  judgment  of  a  cause  for  error  in 
granting  than  for  error  in  refusing  a  new  trial. — JSoiue  v.   Wright^ 

383 

13.  Personal  Judgment. — Where  a  personal  judgment  is  rendered 
upon  default  or  constructive  notice,  and  no  steps  are  taken  below  to 
vacate  it  before  an  appeal  to  this  Court,  the  appeal  will  be  dis- 
missed.— Gibson  V.  Green,,  422 

PRESUMPTIONS. 

1.  Sheriff's  Sales — Appraisement. — In  the  absence  of  proof 
whether  property  sold  by  a  sheriff  was  sold  with  or  without  ap- 
praisement, it  will  be  presumed  that  the  sheriff,  in  that  respect, 
performed  his  duty. — Evans  v.  Ashhy,  15 

2.  Constable's  Sales. — Where  the  record  of  a  constable's  sale  is  silent 
as  to  whether  due  notice  was  given  of  the  sale  or  not,  the  Court 
will  presume  that  the  constable  did  his  duty. — Culbertson  v.  JlfiV- 
hoUin,  362 

PRINCIPAL  AND  AGENT. 

1.  Special  Agent — Power. — A  party  who  deals  with  one  who  is  a 
special  agent  to  perform  a  particular  act,  is  bound  to  ascertain  his 
power,  and  the  act  of  such  agent  beyond  his  power,  does  not  bind 
nis  principal. — Berry  v.  Anderson^  36 

2.  Contract. — It  seems  that,  if  money  due  to  a  principal  on  an  ille- 
gal transaction  be  paid  to  his  agent  for  him  by  the  party  from  whom 

Vol.  XXII.— 87. 
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it  is  due,  the  principal  may  recoTer  it  from  the  agent,  for  the  con- 
tract or  obligation  to  pay  the  money  t^  his  principal  is  not  con- 
nected immediately  with  the  illegal  transaction,  but  grows  oat  of 
the  receipt  of  the  money  by  the  agent  for  the  nse  of  his  principal. 
— Daniels  v.  Bamet/j  207 

3.  Profits  by  Agent. — As  a  general  mle,  in  all  cases  where  a  per- 
son is,  either  actoally  or  constmctively,  as  agent  for  another,  all 
grofits  and  advantages  made  by  him  in  the  business  of  the  agency, 
eyond  his  ordinary  compensation,  will  belong  to  his  principal. — 
Lafferty  v.  JtlUy^  471 

PRINCIPAL  AND  SURETY. 

1.  DiscHAAOE  OF  SuRETT. — Any  material  alteration  of  a  contract, 

witJH^ut  the  consent  of  the  surety,  will  discharge  him.     The  liabil- 

^'^'^  ^^fy  0^i^^^l  ^'^^  ^^^  ^  extended  beyond  the  terms  of  his  contracts 

"^''*.'^  Jh^tV^  i^ztent,  and  in  the  manner,  and  under  the  circumstances 

\J^*'^      pointed  out  in  his  obligation,  he  is  bound,  and  no  farther.     It  is 

_  ^^^sa^ftcii^nt  that  he  may  sustain  no  injury  by  a  change,  or  that  it 

•,  .  ^   *^liy  even  he  for  his  benefit.     He  has  a  right  to  stand  uoon  the  yery 

terms  of  hie  contract. — Judah  v.  Zimmerman^  388 
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^^  .  '  PRINTER  S  FEES. 

^^::^v^^^^'  See  Shekiff,  1. 

PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION. 

1.  Lien — Pbacticb — Jurisdiction. — Creditors,  who  regularly  insti- 
tute these  proceedings,  acquire  a  lien  upon  the  claim  intended  to 
be  reached,  from  the  time  of  the  service  of  process  on  the  defend- 
ant, and  the  subsequent  assignment  of  the  claim  does  not  divest 
that  lien;  nor  is  it  divested  by  a  subsequent  amendment  of  the 
original  affidavit. — Cooke  v.  Ross,  157 

%  It  is  doubtful  whether  section  522,  2  6.  &  H.  261,  contemplates 
the  formation  of  issues  as  in  ordinary  cases.  JLid, 

3.  Semhle^  that  where  these  proceedings  are  instituted  against  i4,  a 
judgment  debtor,  and  B,  (who  is  indebted  to  A^)  for  the  purpose 
of  reaching  such  indebtedness,  the  question  as  to  the  liability  of  B 
can  not  properly  be  raised  by  A  in  his  pleadings.  J  bid, 

4.  But,  at  least,  it  is  competent  for  the  plaintiff  to  waive  the  answer 
of  the  debtor,  and,  having  done  so,  it  is  competent  for  the  Court  to 
refuse  the  debtor  leave  to  file  an  answer  and  make  new  parties,  &c. 

Ibid. 

5.  These  proceedings  may  be  instituted  in  a  Court  different  from  that 
in  which  the  original  judgment  was  rendered  and  out  of  which  the 
execution  was  issued.  Ibid, 
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PROMISSORY  NOTES. 
See  Insubangs,  5. 

1.  An  instrument  of  writing,  in  tbe  form  of  an  ordinary  bond  issued 
by  corporations,  payable  to  il  or  bearer,  for  a  certain  sum,  payable 
at  a  certain  place,  with  interest  coupons  attached,  is,  in  legal  effect, 
a  promissory  note,  and  governed  by  the  law  merchant. — The  Oily 
of  Aurora  v.  Weit^  88 

2.  Bona  Fide  Holder. — Mercantile  paper  made  void  ah  initio,  by 
statute,  is  Toid  in  the  hands  of  a  bona  fide  holder.  Ihid. 

3.  Action — Pkohissort  Note. — A  made  his  note  payable  to  B,  and 
.  C7and  D  indorsed  it.     B  sued  Candi)  as  joint  makers  of  the  note. 

The  evidence  showed  conclusively  that  C  and  D  placed  their  names 
on  the  note,  not  as  makers,  but  as  indorsers. 
Held   that  C  and  D  were  not  liable  in  the  action. — Dale  v.  Moffltt^ 

113 

4.  Contracts — Payment. — Notes  payable  on  specfied  days  can  nof  be 
sooner  paid  without  the  consent  of  the  payee.  Notes  will  not  be 
presumed  to  have  been  paid  before  they  Docome  due.-^->^erso2e  v. 
Redding,  232 

5.  Contracts — ^Dub  Diligence. — ^If  the  maker  of  a  note  be  not 
liable  to  pSy  it,  or  if,  from  his  want  of  means,  no  part  of  it  could 
be  collected  of  him  by  suit,  no  positive  acts  of  diligence  need  be 
performed  by  the  holder. — Bernitz  v.  Stratford,  320 

6.  Same. — ^If  the  maker  die  a  resident  of  the  State  in  which  he  lived 
when  the  assignment  was  made,  leaving  property  out  of  which  the 
note  or  some  part  thereof  might  be  collected,  his  estate,  if  the 
maker  was  liable  when  living,  must  be  proceeded  against  before 
suing  the  assignor.  Ihid. 

7.  Same. — If  the  maker  be  alive,  in  the  State  where  he  resided  when 
the  assignment  was  made,  and  be  liable  on  the  note,  and  harve  any 
property  subject  to  execution  on  a  judgment  against  him,  he  must 
be  sued  before  the  holder  can  sue  the  assignor,  but,  if  the  maker 
become  a  non-resident  after  the  assignment,  the  holder  need  not 
follow  and  sue  him  out  of  the  State;  nor,  if  he  leave  property  in 
the  State,  is  the  holder  required  to  proceed  against  it  by  attach- 
ment. Ibid. 

8.  Due  Diligence. — Where  the  maker  of  a  note  dies  before  its  matu- 
rity, and  the  note  is  then' duly  filed  as  a  claim  against  his  estate, 
and  then  his  administrator  resigns  and  no  other  is  appointed,  due 
diligence  requires  that  the  claimant  on  the  note,  in  order  to  retain 
the  liability  of  the  assignor,  should  apply  for  the  appointment  of 
another  administrator,  or  institute  an  action  against  the  heirs  of  the 
estate  and  procure  an  order  subjecting  the  property  inherited  by 
them  to  the  payment  of  the  note. — Litterer  v.  Page,  337 


^ 
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RAILROADS. 

1.  Railkoads — Liability — For  Akimalb. — By  statute,  in  ibis 
State,  1  G.  &  H.  342,  railroad  companies  are  liable  for  animals,  bat 
not  persons,  injured  upon  tbeir  reads,  wbere  they  migbt  be,  but  are 
not  fenced,  irrespectiye  of  the  question  ef  negligence. — Thayer  ▼. 
The  St.  Louu,  Alton,  <fcc.,  R.  R.  Co,,  26 

2.  Sake. — But  wbere  a  proper  fence  is  maintained,  and  in  places 
wbere  it  is  not  required  to  be,  tbev  are  not  liable  for  animals  in- 
jured, except  as  at  common  law,  where  there  is  negligence  on  their 
part,  and  the  negligence  of  the  ow-ner  of  the  stock  does  not  con- 
tribute to  its  immediate  injury.  Ibid, 

3.  Same — For  Goods. — They  are  Kable,  as  common  carriers,  for 
goods  lost  or  injured;  but,  by  special  contract,  they  may  limit  this 
liability.  Ihid. 

4.  Same — For  Persons  not  Passenoers. — They  are  liable  for  in- 
juries done  to  persons,  not  passengers,  when  the  injuries  arise  from 
negligence  on  their  part,  to  which  injuries  the  negligence  of  the 
injured  party  does  not  immediately  contribute;  and  this  may  in- 
clude wanton  injuries  by  the  companies,  where  there  may  be  negli- 
gence on  the  part  of  the  injured  party.  •  Ibid, 

5.  Same — ^Passengers — Deqree  of  Care. — They  are  liable  as  pub- 
lic carriers  of  passengers  for  injuries  resulting  from  neglect  to  use 
the  utmost  care  of  cautious  persons,  unless  that  liability  is  re- 
stricted by  special  contract.  Ibid, 

6*  Same — To  Employees. — They  are  not  liable  to  one  employee  for 
injuries  occasioned  by  another,  where  both  are  engaged  in  the  same 
undertaking ;  nor  does  it  make  any  difference  that  the  injury,  in 
the  given  case,  happens  to  one  employee,  by  the  negligence  of  an 
employee  of  higher  authority,  to  whom  the  injured  employee  is 
subject,  and  from  the  consequences  of  whose  negligence  he  can  not 
guard.  Ibid, 

7.  Same. — But  they  may  be  liable  to  employees  for  injuries  happen- 
ing to  them  through  the  negligence  of  the  company;  which  negli- 
gence may  consist  in  the  employment  of  incompetent  persons  in  the 
management  of  the  road  and  trains,  or  of  unsafe  machinery  in  the 
running  of  them,  or  of  using  the  road  when  defective,  &c.,  if  the 
injuries  actually  happen  from  such  causes,  and  the  employee  in- 
jured have  not  the  same  means  of  knowledge  of  the  existence  of 
such  causes  as  the  employer.  Ihid, 

8.  Same — Notice. — A  raifroad  corporation,  as  well  as  its  directors,  ia 
chargeable  with  notice  of  the  time,  place,  and  manner  of  the  loca- 
tion of  its  road. — The  City  of  Aurora  v.  West^  88 
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9.  Railkoads — Ti&uiNUS. — ^A  railroad  running  through,  is  a  rail- 
road ranning  to  a  city;  and  if  a  city  is  authorised  to  Bubaoribe 
stock  to  a  railroad  running  to  it,  and  it  is  not  made  a  point  in  the 
charter  Of  such  road,  it  ean  only  be  made  so  by  subsequent  action 
of  the  directors  of  the  railroad  corporation,  and  until  such  action 
has  been  had,  no  absolute  subscription  of  stock  in  such  corporation 
can  be  made  by  such  city.  Ibid. 

10.  Railroads — Liability  of  foe  Stock. — Where  a  railroad  is  not 
securely  fenced,  the  company  is  liable  for  stock  killed  by  its  cars, 
without  reference  to  the  question  of  negligence.  1  O.  &  H.  522. — 
McKinney  t.  The  Ohio,  dec,  JR.  R.  Cb.,  99 

11.  Sams — Regeivbr. — A  railroad  company  is  liable  for  stock  killed 
by  its  cars,  in  such  case,  although  the  road  is  at  the  time  operated 
by  a  receiver  duly  appointed  by  a  competent  Court.  Ibid. 

12.  Contract — Trust  Died — Mortgage. — ^A  deed  of  trust,  executed 
by  a  railroad  company  to  a  trustee,  to  secure  the  payment  of  cer- 
tain bonds,  and  giving  certain  powers  to  the  trustee  touching  the 
operation  of  the  road,  in  the  granting  clause  of  which  the  following 
words  are  used,  "  the  road,  railways,  bridges,  locomotives,  engines, 
cars,  depots,  right  of  way  and  land,  with  all  buildings,  shops,  tools, 
and  machinery  then  in  use,  owned  by  them,  or  which  they  might 
thereafter  acquire,  with  the  superstructure,  rails,  and  other  maU' 
rials  used  therton^^^  must  be  construed  to  embrace  wood  provided  for 
the  use  of  the  road  from  time  to  time. — Coe  v.  McBrovon,  252 

13.  But  such  deed  of  trust  is,  in  legal  effect,  only  a  mortgage,  and  the 
company  have  a  right  to  redeem,  and  that  right  is  a  leviable  inter- 
est, which  may  be  sold  on  execution.  Ibid. 

14.  And  a  sheriff  having  a  valid  execution  against  such  a  railroad 
company,  has  a  right  to  levy  upon  and  sell  its  interest  in  the  prop- 
erty of  the  company,  and  can  not  be  enjoined  from  doing  so,  but 
the  purchaser  at  such  sale  would  not  be  entitled  to  the  possession 
of  the  property  sold  until  he  had  complied  with  the  conditions  of 
the  mortgage.  Ibid, 

15.  Taxation. — A  railroad  company  should  be  taxed,  under  the  law 
as  it  now  stands,  for  its  ^^road''  as  an  entirety,  including  all  prop- 
erty in  any  way  used  by  it  in  running  or  operating  the  road.  But 
the  real  estate  owned  by  a  railroad  company,  or  held  by  it  in  trust, 
and  not  used  in  running  or  operating  the  road,  should  be  taxed  in 
the  same  manner  as  the  real  estate  of  private  individuals. — The 
Toledo,  due,  R.  R.  Co.  v.  The  City  of  LafayeUe,  262 

16.   ACOEFFANCB  OF  CHARTER— CONSTITUTIONAL    LaW. — As  to  what 

acts  on  the  part  of  the  corporators  constitute  an  acceptance  of  a 
special  charter,  see  the  opinion  at  length. — The  State,  dec.  v. 
DatoiOfi,  272 
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17.  The  Port  Wayni  and  Southern  Railroad  Company. — ^The 
corporators  hayiDg  accepted  the  charter  before  the  Constitation  of 
1851  took  effect,  it  became  a  valid  and  biadiog  contract  between 
them  and  the  State,  which  could  not  be  abrogated  or  impaired,  ex- 
cept for  cause.  Ibid. 

18.  Fences — Liability  for  Damages. — The  statute  requiring  rail- 
roads to  be  kept  fenced,  is  not  intended  to  change  the  common  law 
rule  as  to  the  duty  of  the  owner  of  cattle,  nor  merely  to  give  them 
compensation  for  animals  killed  or  injured  on  the  track  where  the 
road  is  not  fenced,  but  chiefly  as  a  police  regulation,  for  the  benefit 
of  the  public,  to  secure  the  safety  and  freedom  from  obstructions  to 
the  passage  of  carriages  along  the  track. — The  Toledo^  dkcy  K.  R. 
Co,  V.  Fowhr,  316 

19.  Same. — Where  a  railroad  company  has  caused  its  road  to  bo 
securely  fenced,  and  has  exercised  reasonable  care  and  vigilance  to 
keep  it  so,  and  the  fence  is  thrown  and  left  down  by  third  persons^ 
without  the  authority  or  knowledge  of  the  company,  whereby  cattle 
stray  upon  the  track  and  get  killed  or  injured,  before  the  company 
has  notice,  the  company  is  without  fault,  and  not  liable  for  the 
stock  thus  killed  or  injured.  Ihid, 

20.  Damages — Mutual  Negligence. — ^Where  there  is  mutual  negli- 
gence, if  the  defendant  can  not  avoid  the  accident  by  reasonable 
care  and  skill,  the  plaintiff  cah  not  recover;  nor  can  he  recover 
where  his  negligence  is  proximate,  and  directly  and  materially  con- 
tributes to  the  result,  if  the  defendant  could  not  have  avoided  the 
accident  by  ordinary  care. — The  Indianapolis,  dhc,^  R,  R.  Co.  ▼. 
Wright,  376 

21.  Assessments. — Section  697,  2  G*  &  H.  314,  makes  the  complaint 
and  return,  as  to  the  defendant,  in  an  application  for  the  assessment 
of  damages  against  a  railroad  company,  a  cause  of  action,  and 
authorizes  him  to  raise  issues  of  law  upon  them  by  the  ordinary 
modes  used  in  Courts  of  this  State,  which,  being  disposed  of,  may 
be  followed  by  issues  of  fact,  to  be  formed  and  tried  according  to 
the  usual  practice  in  civil  cases. — The  Cincinnati^  (kc^  R.  R.  Co.  ▼. 
McFarland,  459 

BECEIVERS. 

See  Judgment,  5. 

RELATOB. 
See  Auditor  op  State,  1. 

EEPLEVIN. 
1.  Practice— Replevin — ^Title. — Where,  in  an  action  of  replevin, 
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the  writ  is  quashed  for  a  defect  in  the  affidavit,  and  thereupon  the 
cause  is  dismissed  bj  the  plaintiff,  the  question  of  title  to  the 
property  in  dispute  is  not  settled. — Stochwell  r,  Byrne^  6 

2,  Same — Replevin  Bond — Damages. — In  an  action  by  the  obligees 
against  the  obligors  in  a  replevin  bond,  where  the  title  to  the  prop- 
erty was  not  determined  in  the  replevin  suit,  and  the  title  there  to, 
and  the  right  of  possession  is  in  a  person,  other  than  the  obligees, 
they  are  only  entitled  to  nominal  damages.  Ihxd, 

REPLEVIN  BAIL. 

1.  Replevin  Bail — Retainer — ^A  replevin  bail  for  the  stay  of  exe- 
cution, who  has  paid  a  part  of  the  judgment,  and  afterwards  at  a 
sale  of  the  property  of  his  principal,  by  the  sheriff,  on  an  execu- 
tion issued  thereon,  becomes  the  purchaser  thereof,  for  a  sum 
greater  than  the  balance  due,  has  the  right,  against  junior  creditors 
in  whose  favor  executions  are,  at  the  time,  in  the  hands,  of  such 
sheriff,  to  retain  the  overplus  to  an  amount  sufficient  to  satisfy  the 
sum  paid  by  him  as  such  bail. — Coldrove  v.  Cox,  43 

2.  Effect  of  Recognizance  of  Bail — Action. — By  section  427, 
id.y  the  recognizance  of  bail  given  in  such  case,  operates  as  a 
judgment  confessed,  in  favor  of  the  judgment  plaintiff,  and  against 
the  replevin  bail,  for  the  sum  of  money  found  due  by  the  Court  ^ 
and  the  undertaking  or  recognisance  of  bail  will  support  an  action 
against  such  bail,  for  any  balance  due,  after  the  property  ordered 
to  be  sold  is  exhausted. — Nilts  v.  SHlhoagon^  14^ 

RESCISSION  OF  CONTRACTS. 

1.  Rescission  of  Contract — Fraud. — K  a  purchaser  of  property 
desires  to  rescind  a  contract  for  fraud,  practiced  by  the  seller,  he 
must  show  a  return  of  the  property,  or  an  offer  to  return  it,  or  that 
it  was  of  no  value  whatever. — Love  t.  Oldham^  51 

2.  Same — Breach  of  Warranty. — But  a  rescission  of  contract  is 
not  the  only  remedy  of  such  purchaser.  If  fraud  has  been  prac- 
ticed, or  there  has  been  a  breach  of  warranty,  he  may  stand  to  the 
bargain  and  recover  damages  for  the  fraud,  or  he  may  rescind  the 
contract  and  return  the  thing  bought,  and  receive  back  what  he 
paid  or  sold.  Ihxd, 

3.  Illegal  Contract — ^Rescission. — A  party  to  an  illegal  executory 
contract  may  rescind  or  repudiate  it,  and  an  executed  contract  sub- 
sequently made,  inconsistent  with  it,  will  amount  to  a  rescission  or 
repudiation  of  it. — Lafferty  v.  Jelly,  471 

RULES  OF  SUPREME  COURT. 
See  P.  XV,  OF  Matter  Preceeding  the  Text. 
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SALE. 

1,  CoNTBACTS — Sals — ^Fbaud. — ^Where  there  has  been  a  Bale,  and 
delivery  nnder  it,  sufficient  in  law  to  vest  the  property  in  the  first 
purchaser,  and  make  a  good  title,. if  not  tainted  with  fraud,  the 
bona  Me  vendee  of  such  purchaser,  buying  and  obtaining  posses- 
sion before  such  contract  has  been  rescinded,  will  acquire  a  perfect 
title  against  the  first  vender. — Harru  v.  Mereer^  329 

SET  OFF. 

1.  Plsading. — ^A  claim  arising  out  of  tort  can  not  be  set  off  against 
a  demand  arising  out  of  contract. — The  Indianapolis^  &c.^  B,  R, 
Co.  V.  Ballard,  448 

SHERIFF. 

See  Shbriff*8  Salbs,  2,  3. 

1.  Sheriff's  Liability  foe  Printer's  Fees. — A  sheriff  is  not  per- 
soaallv  liable  for  printer's  fees  for  advertising,  simply  because  he 
officially  hands  the  advertisement  to  the  printer,  in  the  absence  of 
special  contract.  The  printer's  fees  may  be  collected  as  part  of  the 
costs  in  the  case.  And  as  the  fee  bill  in  the  code  does  not  fix  the 
amount  of  expense  the  sheriff  may  incur  for  advertising,  the  Court 
may  do  so,  under  the  provisions  in  1  O.  &  H.  p.  338. — Gardner  v. 
Brown,  447 

SHERIFF'S  SALES. 
See  Railroads,  14. 

1.  Sale — Consent — ^Appraisement. — ^Where  part  of  a  judgment  is 
directed  to  be  collected  without  appraisement,  and  execution  is 
issued  thereon,  and  property  of  the  judgment  defendant  levied 
upon,  and  such  defendant  consents  that  the  officer  having  charge 
of  the  writ  shall  sell  such  property  without  appraisement,  and  the 
officer  does  sell  the  same  without  appraisement,  such  defendant  is 
precluded  from  setting  up  the  invalidity  of  the  sale  for  that  cause ; 
and  the  purchaser  at  such  sale,  in  the  absence  of  actual  fraud,  ac- 
quires a  good  title  to  the  property,  as  against  third  persons  who  are 
creditors  of  such  defendant. — Stockwell  v.  B^mCy  6 

2.  Sheriff's  Sale — Appraisement. — Where  the  law  requires  a 
sheriff  to  appraise  property  taken  on  execution,  a  sale  without  ap- 
praisement is  a  nullity. — Evans  v.  Ailiby,  15 

3.  Same — Presumption. — In  the  absence  of  preef  on  the  subject,  it 
will  be  presumed  that  the  sheriff,  in  that  respect,  performed  his 
dutv  Ibid, 
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4.  Replevin  Bail — Retainer. — A  replevin  bail  for  the  stay  of  ex- 
ecution, who  has  paid  a  part  of  the  judgment,  and  afterwards  at  a 
sale  of  the  property  of  his  principal,  by  the  sheriff,  on  an  execution 
issued  thereon,  becomes  the  purchaser  thereof,  for  a  sum  greater 
than  the  balance  due,  has  the  right,  against  junior  creditors  in 
whose  favor  executions  are,  at  the  time,  in  the  hands  of  such 
sheriff,  to  retain  the  overplus  to  an  amount  sufficient  to  satisfy  the 
sum  paid  by  him  06  such  bail. — Colgrave  v.  Oox^  43 

SLANDER. 

1.  Pleading. — ^In  complaints  for  slander,  the  words  spoken  should 
not  be  alleged  with  a  continuando.  Slanderous  words  spoken  at  one 
time,  constitute  one  cause  of  action.  The  same  or  other  slanderous 
words  spoken  at  other  times  constitute  other  causes  of  action,  but 
if  relied  upon,  they  should  be  separately  pleaded  in  separate  para- 
graphs.— Swinney  v.  Nave^  178 

2.  Same. — It  is  unnecessary,  but  admissible,  under  the  code,  to 
answer  in  mitigation  in  actions  of  slander.  Matter  in  mitigation 
may  be  given  in  evidence  under  an  answer  in  justification.       Ibid, 

3.  What  Constitutes  Slander. — To  say  of  a -physician  that,  "in 
my  opinion  the  bitters  that  A  fixed  for  B  were  the  cause  of  his 
death,"  is  not  actionable  per  ae,  and  such  words  do  not,  in  their 
usual  sense,  import  a  charge  of  murder. — Jone9  v.  Divery  184 

4.  Same. — But  the  words,  pleaded  with  a  proper  colloquium,  that 
"  the  bitters  that  Dr.  Diver  gave  to  John  Smith  caused  his  death  ] 
there  was  poison  enough  in  them  to  kill  ten  men,''  are  action- 
able per  ae,  because  they  imply  a  charge  of  gross  misconduct  and 
complete  unfitness  of  the  physician  to  be  employed  in  his  pro- 
fession. Where  words  spoken  of  a  professional  man  only  impute 
ignorance  or  want  of  skill  in  a  particular  case,  they  are  actionable 
only  where  they  cause  special  damage.  Ibid, 

SPECIAL  FINDING. 

1.  Practice — Special  Finding. — A  special  finding  must  be  in  writ- 
ing, so  that  an  exception  may  be  taken;  and  it  must  be  filed  with 
the  clerk,  so  that  he  can  enter  it,  and  the  exception  to  it,  of  record. 
And  as  evidence  of  its  genuineness  to  an  appellate  Court,  it  should 
be  signed  by  the  judge,  or  incorporated  in  a  bill  of  exceptions  signed 
by  him. — The  Peora  Marine^  <fcc.,  Co.  v.  WaUer,  73 

SPECIFIC  PERFORMANCE. 
See  Widow,  6. 
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STAMP  DUTIES. 

I.CONSTITTJTTONAL  Law. — The  proTision  of  the  internal  rerenae  aet 
of  July  4,  1864,  requiring  writs  in  State  Courts  to  be  stamped  is 
not  within  the  sphere  of  the  legislatiye  powers  of  the  Federal  Gov- 
ernment, and  is  inoperatiye. —  Warren  v.  Paul^  276 

STATUTES  CONSTRUED. 

See  Wills,  1,  2.     Trusts,  3.     Proceedings  Supplementart  to 

Execution,  1,  2,  3,  4. 

1.  Statutes— Repeal.— The  act  of  February  12, 1856,  2  G.  &  H.  11, 
providing  for  extending  the  terms  of  Circuit  Courts,  by  adjourn- 
ment, &c.,  was  not  repealed  bj  the  act  of  December  24,  1858,  id,^ 
but  is  still  in  force. — Cardell  y.  The  State^  1 

2.  Same — Re-enactment. — The  re-enactment  of  an  existing  provis- 
ion of  law,  in  a  later  statute,  does  not  necessarily  repeal  such  former 
provision.  Ibid. 

3.  Same— Inoperative. — ^The  act  of  December  24,  1858,  2  G.  &  H. 
11,  did  not  pafis  both  houses  of  the  legislature,  and  consequently 
never  became  a  law.  Ibid, 

4.  Witness — Statutes  Construed. — ^A  defendant  who  is  "  sworn  at 
the  instance ;3f  and  examined  by  the  Court,"  without  the  solicita- 
tion of  the  plaintiff,  and  whose  statements  have  no  bearing  against 
him,  has  no  right,  by  virtue  of  ^§  295  and  300,  2  G.  &  H.  188,  to 
insist  on  testifying  fully  as  to  all  matters  in  controversy  in  the  suit. 
— Orisman  v.  Smith,  13 

5.  Statutes  Construed. — ^There  is  no  conflict  between  §  21,  1  G.  & 
H.  295,  and  §  43,  2  id.,  495.  The  former  gives  to  the  widow  the 
the  right  to  300  dollars  worth  of  the  personal  property  of  her 
deceased  husband,  at  any  time  before  the  sale  thereof,  and  if  she 
does  not  take  the  same,  then,  to  300  dollars,  out  of  the  proceeds 
of  such  sale,  but  does  not  specially  provide  that  she  may  receive  the 
same  before  the  return  of  the  inventory,  nor  point  out  the  duty  of 
the  administrator  in  that  behalf;  and  the  latter  provides  that  she 
shall  be  entitled  to  select,  and  take  it  before  the  return  of  the  in- 
ventory, and  defines  the  duty  of  the  administrator  in  that  respect. — 
SamiUon  v.  Matlock,  47 

6.  Same — ^Action — ^Injuries  bt  Mill-Dam. — A  party  who  is  injured 
by  the  erection  of  a  mill-dam,  is  not  deprived  by  the  statute,  2  G. 
k  H.  310,  of  his  remedy  for  such  injury,  by  action  at  common  law, 
unless  the  damages  have  been  assessed  by  writ  of  assessment,  and 
such  assessment  confirmed  by  the  Court  and  paid  within  the  year 
after  confirmation. — Lane  v.  Millery  104 
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7.  Chanqe  or  Venue. — Where  a  change  of  Tenue  is  taken  from  a 
judge  of  Circait  Court,  such  judge  is  authorized  by  the  statute,  2 
O.  k  H.  154-5,  to  appoint  a  judge  of  the  Court  of  Common  Pleas 
to  try  the  cause.  Ibid. 

8.  Constitutional  Law. — The  12th  section  of  the  act  entitled  "an 
act  concerning  the  unlawful  detention  of  lands,  and  the  recovery 
thereof,"  2  G-.  &  H.  630,  is  within  the  title  of  said  act. — Sturgeon  v. 
Eilchens,  107 

9.  Costs. — Action  by  A  against  B  for  trespass  in  entering  upon  lands, 
and  cutting  and  removing  timber.  £  answered  by,  1.  A  denial. 
2.  That  he  was  the  owner,  &c.,  of  the  lands  described  in  the  com- 
plaint. A  replied  by  a  denial ;  and  accompanied  his  reply  with  an 
affidavit  that  title  to  land  was  in  issue,  and  a  motion  that  the  case 
be  transferred  to  the  Circuit  Court.  The  motion  was  granted.  The 
fcase  was  tried  in  the  latter  Court,  and  a  judgment  on  verdict,  ren- 
dered in  favor  of  A.  B  made  a  motion  to  tax  all  the  costs  which 
had  accrued  in  the  Common  Fleas,  except  the  costs  of  the  summons 
and  its  service,  against  A.  This  motion  was  overruled,  except  as 
to  the  costs  occasioned  by  the  transfer.  B  appealed,  and  insisted 
that  his  motion  should  have  been  sustained. 

Meld^  that  section  11,  2  Gr.  &  H.  p.  22,  should  be  construed  to  give 
the  Circuit  Court  some  latitude  of  discretion  in  each  case  that  may 
arise  under  the  clause  thereof  wherein  the  word  "may"  occurs; 
and  that,  so  far  as  appeared  from  the  record,  there  was  no  abuse  of 
a  sound  discretion,  in  the  judgment  as  to  costs,  given  by  that  Court. 
—Allen  V.  Welh,  118 

10.  Landlord  and  Tenant — Forfeiture  of  Leasehold. — The  fail- 
ure  of  a  tenant  to  pay  rent  will  not  work  a  forfeiture  of  his  estate, 
unless  it  is  so  expressed  in  the  lease  or  agreement.^— ^rou7n  v. Bragg, 

122 

11.  Same — Statutes  Construed. — The  words  "  all  general  tenancies," 
in  section  2,  2  G.  &  H.  p.  359,  mean  such  tenancies  only  as  are  not 
fixed  and  made  certain  in  point  of  duration,  by  the  agreement  of 
the  parties.  Ibid, 

12.  Same. — Semble,  that  the  words,  "or  for  a  shorter  period,"  in  the 
same  section,  embrace  a  tenancy  uncertain  as  to  duration,  but  one 
which  appears  to  have  been  intended  by  the  parties,  as  less  than  a 
year.  Ibid, 

13.  Estates  for  Tears. — Estates  for  years  embrace  such  as  are  for  a 
single  year,  or  for  a  period  still  less,  if  definite  and  ascertained,  as 
a  term  for  a  fixed  number  of  weeks  or  months,  as  well  as  for  any 
definite  number  of  years,  however  great.  Ibid. 

14.  Judgment  of  Foreclosure  Kepleviable. — Where,  in  a  judg- 
ment of  foreclosure,  the  amount  due  is  found  by  the  Court,  and 
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the  mortgaged  property  ordered  to  be  sold  to  satisfy  the  same,  sncli 
judgment  is  repioTiable  under  section  420,  2  O.  &  H.  p.  233,  although 
judgment  is  not  given  for  the  recovery  of  the  money. — Nile$  v. 
Stillwagon^  143 

15.  Exemption  of  Propebtt. — Section  3, 2  G.  &  H.  p.  370,  does  not 
operate  as  an  absolute  exemption  of  300  dollars'  worth  of  prop- 
erty in  favor  of  the  debtor,  without  any  acts  on  his  part,  but  only 
relates  to  such  real  estate  as  had  been  duly  exempted  under  the 
other  provisions  of  the  exemption  law,  before  the  execution  of 
the  sale  or  mortgage  of  the  same  by  the  husband  without  the  con- 
sent of  his  wife. — Sullivan  v.    Window^  153 

16.  Paupers — County  Poor. — It  is  not  the  intention  of  the  poor 
laws  of  this  State  to  require  that  all  persons  needing  temporary 
relief  shall  be  removed  to  the  county  asylum  before  receiving  it. — 
The  Board,  <fcc.,  of  Bartholomew  Co,  v.  Wright,  187 

17.  Same. — It  is  the  obvious  general  purpose  of  the  poor  laws  of  this 
State  to  make  the  mode  of  giving  relief  to  paupers  a  county  system 
and  not  a  township  system,  and  to  make  the  township  trustees  sub- 
ordinate to  the  county  commissioners.  Ibid, 

18.  Municipal  Taxation — City  of  New  Albany. — Under  the  act  of 
March  11,  1861,  it  is  competent  for  cities  organized  under  the  gen- 
eral municipal  law  of  the  State,  to  assess  and  collect  taxes  for  the 
year  1861,  upon  stock  in  any  of  the  free  banks  of  the  State,  located 
in  such  cities,  whether  owned  by  persons  residing  in  such  cities  or 
elsewhere. — DePauw  v.  The  City  of  New  Albany,  204 

19.  Same. — A  later  law,  embracing  the  subject  of  a  former  one,  by 
implication  repeals  the  former  so  far  as  they  conflict  with  each  other. 

Ibid. 

20.  Evidence. — Section  132,  1  G-.  &  H.  103,  is  not  inconsistent  with 
section  283  of  the  code,  supra,  but  is  cumulative  in  its  provisions. 
—  Wells  v.  The  State,  cfcc,  -  241 

21.  Liquor  License — Appeal. — Where  a  license  to  sell  liquor  is  re- 
fused by  the  county  board,  and  the  applicant,  under  the  provisions 
of  the  act  of  Jiarch  11,  1861,  appeals  to  the  Circuit  Couri  or  Court 
of  Common  Pleas,  the  decision  of  such  Court  is  final,  and  no  ap- 
peal lies  therefrom  to  the  Supreme  Court. — The  Board,  &c.  y.  Lease, 

261 

22.  Statutory  Construction. — Statutes  must  be  construed  prospec- 
tively, unless  they  clearly  import  a  different  intention  on  the  part 
of  the  Legislature. — Hopkins  v.  Jones,  310 

23.  Widow — Descent — Specific  Performance. — ^Where  a  widow, 
as  the  heir  of  her  husband,  becomes  the  owner  in  fee,  of  real  estate, 
under  the  provisions  of  sections  17  and  18  of  the  act  regulating 
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descents,  whilst  she  remains  his  widow,  she  has  the  legal  right  to 
alienate  such  real  estate,  and  such  alienation  will  convey  a  perfect 
and  absolute  title,  and  if  she  sell  by  title  bond,  and  put  the  pur- 
chaser in  possession,  and  then  marry  again,  she  may,  after  such 
marriage,  be  compelled  to  specifically  perform  such  contract  by  con- 
veying the  legal  estate. — Newhy  v.  Hinihato,  334 

24.  Guardian  and  Ward. — The  requirement  in  the  statute  that,  be- 
fore any  one  shall  be  appointed  guardian,  he  shall  file  a  statement 
of  the  ward's  estate,  is  directory  only,  and  failure  to  file  such  state- 
ment would  not  of  itself  render  an  appointment  void. — Lee  v.  Ice, 

383 

25.  Railroads — Assessments. — Section  697,  2  G.  &  H.  314,  makes 
the  complaint  and  return,  as  to  the  defendant,  in  an  application  for 
the  assessment  of  damages  against  a  railroad  company,  a  cause  of 
action,  and  authorizes  him  to  raise  issues  of  law  upon  them  by  the 
ordinary  modes  used  in  Courts  of  this  State,  which,  being  disposed 
of,  may  be  followed  by  issues  of  fact,  to  be  formed  and  tried  accord- 
ing to  the  usual  practice  in  civil  cases. — The  Cincinnati,  drc,  S,  R, 
Co,  V.  McFarland,  469 

26.  Temparance  Law. — Under  the  temperance  law  of  1859,  1  G,  A 
H.  617,  there  is  no  penalty  against  a  person,  licensed  according  to 
the  act,  for  selling  on  Sunday, — Mingle  v.  The  State,  462 

27.  Statutes  Construed — Forfeiture  op  Road  Charter — Consti- 
tutional Law.— The  title  of  the  act  of  March  5,  1859,  1  G.  &  H. 
491.  i«  sufBoient  to  embrace  a  section  authorizing  the  forfeiture  of 
a  charter  as  to  a  part  of  a  road. — The  Central  Flank  Road  Co.  v. 
Hannaman,  484 

28.  Same. — Said  act  authorizes  the  forfeiture  of  less  than  the  whole  of 
the  portion  of  any  road  which  may  be  within  any  one  county. 

Ihid. 

20.  Municipal  Corporations — Power  to  Make  Sewers,  &c. — 
Under  sections  59,  66,  68  and  69,  of  the  general  act  for  the  incor- 
poration of  cities,  it  is  competent  for  the  common  council  of  any 
city  organized  under  that  act  to  construct  sewers,  and  assess  the 
expense  thereof  upon  the  owners  of  the  adjoining  lots,  in  the  same 
manner  in  which  the  expense  of  ordinary  street  improvements  may 
be  assessed. — The  Board  of  Commimoners  of  Allen  Co.  v.  Silvers, 

Ibid. 

30.  Same — Statutes  Construed. — The  words,  in  section  66,  **or  for 
either  kind  of  improvement,  or  for  a  f\ill  improvement  in  general," 
have  reference  to  and  embrace  all  the  improvement  authorized  by 
the  59th  section  of  said  act.  Ihid, 

31.  Same — Appeal  under  §  69. — Where  an  appeal  is  taken  under 
this  section,  it  is  not  competent  for  the  appeallate  Court  to  inquire 
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whether  the  petitioners  for  the  improvement  Were  resident  of  the 
eitj;  or  whether  the  petition  had  heen  signed  hj  the  reqaisite  nam- 
ber  of  persons  owning  property  on  the  street;  or  whether  two-thirds 
of  the  couDcilmen  concurred  in  making  the  improvement  withont 
petition;  or  whether  the  contractor  was  the  lowest  and  best  bidder; 
or  into  any  other  /act  which  arose  before  the  making  of  the  eon- 
'     tract.  Ibid, 

32.  Statutory  Construction. — ^Acts  involving  questions  of  consti- 
tutional  law  should  be  strictly  construed,  unless,  on  applying  th« 
usual  rules  of  construction,  doubt  should  still  exist  whether  the 
enactment  is  constitutional,  and,  in  such  case,  the  doubt  should  be 
solved  in  favor  of  the  action  of  the  Legislature.  Ibid. 

33.  Sams — Statutes  Construed. — That  part  of  sec.  69  prescribing 
the  form  of  judgment  to  be  rendered  on  appeal  may  be  unconstitu- 
tional, and  may  be  regarded  as  stricken  out  without  materially 
changing  the  law,  because,  under  the  general  provisions  of  the  sanse 
law,  the  contractor  would  be  entitled  to  the  same  relief  substan- 
tially. Ibid. 

SURETY. 

When  disehargecL     See  PRINCIPAL  AND  SURKTT,  1. 

TAXATION, 

1.  Municipal  Taxation — City  op  New  Albany. — Under  the  act  of 
March  11,  1861,  it  is  competent  for  cities,  organized  under  the  gen- 
eral municipal  law  of  the  Stat€,  to  assess  and  collect  taxes  for  the 
year  1861,  upon  stock  in  any  of  the  free  banks  of  the  State,  located 
in  such  cities,  whether  owned  by  persons  residing  in  such  cities  or 
elsewhere. — DePauw  v.  The  City  of  New  Albany,  204 

2.  Taxation — Constitutional  Law. — The  right  of  the  State  *o  im- 
pose taxes  upon  the  citizen,  and  the  duty  of  the  latter  to  pay  the  ^ 
same,  do  not  rest  upon  contract,  but  are  limited  only  by  the  funda. 
mental  law  of  the  State.  Ibid, 

3.  Municapal  Law. — Cities,  organized  under  the  general  law  of  the 
State,  are  authorized  to  levy  an  ad  valore^n  tax  on  all  property 
within  the  cities  respectively,  and  subject  to  State  and  county  tax- 
ation.—T^c  Toledo^  (fee,  R.  R.  Co.  v.  The  City  of  Lafayette,      262 

4.  Kailroads. — A  railroad  company  should  be  taxed,  under  the  law 
as  it  now  stands,  for  its  "road"  as  an  entirety,  including  all  prop- 
erty in  any  way  used  by  it  in  running  or  operating  the  road.  But 
the  real  estate  owned  by  a  railroad  company,  or  held  by  it  in  trust, 
and  not  used  in  running  or  operating  the  road,  should  be  taxed  in 
the  same  manner  as  the  real  estate  of  private  individuals.  Ibid, 
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TRUSTS. 

1.  Limitations — Trusts. — Mere  lapse  of  time  constitutes  no  bar  to 
a  bill  to  enforce  a  subsisting  trust,  and  time  begins  to  run  against  a 
trust  only  from  the  date  of  its  open  disavowal. — Cunningham  v. 
McKindUy,     »  '  149 

2.  Same. — Even  unjustifiable  delay  and  gross  inattention  on  the  part 
of  some  of  the  cestui  que  trusts  furnish  no  bar  to  relief  against  per- 
sons conversant  with  the  trust.  Ibid, 

3.  Limitations — Statutes  Construed. — Section  220,  2  G.  &  H.  p. 
163,  relates  to  causes  of , action  originally  arising  upon  promises  or 
contracts,  and  not  to  continuing  trusts,  and  especially  those  arising 
by  operation  of  law.  Ibid. 

VARIANCE, 

1.  Practice. — In  actions  upon  notes  and  mortgages,  any  variances 
between  the  averments  in  the  complaint  and  the  causes  of  action 
filed  with  it,  may  be  amended  on  motion,  and  will  be  deemed  cor- 
rected in  this  Court. — Ebersole  y.  Redding j  232 

2.  Practice — Variance. — Where  it  is  averred  in  the  complaint  that 
the  note  sued  on  was  indorsed  to  the  plaintiff  by  Caleb  Hendee^  and 
the  note  offered  in  evidence  on  the  trial  is  indorsed  by  C.  Sendee^ 
the  variance  will  not  be  material  and  the  indorsement  on  the  note 
will  be  admissible  in  evidence. — Carpenter  v.  Sheldon^  269 

VENDORS  AND  PURCHASERS. 

See  Sheriff's  Sales,  1.    Rescission  of  Contracts,  1,  2. 

Railroads,  14. 

1.  Deed — Delivery  of — Onus  Probandi. — The  possession  of  a  deed 
is  prima  facie  evidence  that  it  has  been  legally  delivered,  and  the 
onus  of  proving  the  contrary  devolves  on  the  person  who  seeks  to 
set  it  aside. — Berry  v.  Anderson,  36 

2.  Same — What  Constitutes  a  Delivery. — To  constitutes  a  delivey 
of  a  deed  there  must  be  an  intention  to  part  with  the  control  over 
it  as  its  owner.  Ibid, 

3.  Same — Escrow. — Where  a  deed  is  delivered  to  a  third  person  to 
hold  for  the  parties,  until  the  happening  of  a  given  event,  it  is 
called  an  escrow ,  and  a  delivery,  by  such  such  person,  to  the  grantee 
named  in  the  deed,  before  the  happening  of  the  event,  vests  no  title 
in  him,  and  he  can  convey  none.  Ibid. 

4h  Special  Agent — Power. — A  party  who  deals  with  one  who  is  a 
special  aeent  to  perform  a  particular  act,  is  bound  to  ascertain  his 


692  INDEX. 


power,  and  the  act  of  sncli  agemt  beyond  his  power,  does  not  bind 
his  principal.  Hid, 

6.  Estoppel — Bona  Fide  Purchasers. — A  man  may  be  estopped  by 
his  acts  from  asserting  title  to  land  which  he  has  not  conveyed,  as 
against  a  bona  fidt  purchaser  of  snch  land,  but  the  facts  in  this 
case  do  not  constitute  an  equitable  estoppel.  Ibid. 

6.  Deli  vert — Title. — Where  a  party  delivers  a  deed,  or  property  to 
another,  with  intent  to  convey  to  him,  the  title  passes,  even  though 
the  intention  was  raised  by  fraud  or  false  pretenses,  but  such  title 
is  voidable  on  account  of  the  fraud,  &c.,  though  if  such  title  is  con- 
veyed to  a  bima  fidt  purchaser  before  avoidance,  it  becomes  in  him 
a  complete  and  absolute  title.  But  where  no  title  passes,  the  pre- 
tended purchaser  can  have  none  to  convey,  and  there  being  no 
estoppel  intervening,  the  original  owner  may  reclaim.  Ibid, 

7.  Escrow. — For  a  statement  when,  and  the  cases  in  which  the  ques- 
tion of  the  delivery  of  an  instrument  in  writing  as  an  escrow^  or 
otherwise,  arises,  see  the  latter  part  of  the  opinion  in  this  case. 

Ibid. 

8.  Deed — Ratification — Adverse  Poss]ss8IOn. — Suit  for  the  recov- 
ery of  land.  The  land  was  granted  to  A  by  a  treaty  between  the 
United  Staten  and  the  Pottovoattomie  tribe  of  Indians,  made  October 
the  16th,  1826.  U.  S.  Statutes  at  Large,  pp.  295,  299.  The  s:rant, 
Art.  6,  was  in  these  words:  "  The  United  States  agree  to  grant  to 
each  of  the  persons  named  in  the  schedule  hereunto  annexed,  the 
quantity  of  land  therein  stipulated  to  be  granted ;  but  the  land  so 
granted  shall  never  he  conveyed,  by  either  of  the  said  persons,  or 
their  heirs,  without  the  consent  of  the  President  of  the  United 
States,"  Aj  on  the  13th  day  of  June,  1836,  without  the  consent 
or  approval  of  the  President,  executed  and  delivered  to  B  &  deed 
conveying  to  him  the  land  in  dispute ;  but  the  deed  thus  made  was 
afterwards,  on  the  14th  day  of  December^  1846,  approved  by  James 
K,  Polky  the  then  President  of  the  United  States.  When  the  land 
was  thus  conveyed  by  ^  to  .B,  there  was  no  adverse  possession,  but 
in  1843  C  went  into  possession  of  the  land,  and  at  the  time  of  the 
approval  of  the  deed,  by  the  President,  held  it  adversely. 

Meld  J  that  the  deed  from  A  to  B  could  not,  without  the  consent  of 
the  President,  operate  as  a  conveyance,  but  that  his  consent  to  its 
execution  might  be  given  before  or  after  its  execution. — Ashley  v. 
Eberts,  55 

9.  Held,  also,  that  the  act  of  the  President,  in  his  approval  of  the 
deed,  related  back  and  gave  it  validity  from  the  time  of  its  execu* 
tion,  so  as  to  protect  B  against  the  claim,  by  adverse  possession,  of 
(7,  which  arose  in  the  interim  between  the  date  of  the  deed  and  the 
date  of  its  confirmation  by  the  President.  Ibid. 
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10.  Mortgage — Instructions  to  Jury. — A  and  B,  being  the  owners 
of  a  certain  tract  of  land,  subscribed  tbe  same  to  the  J>  railroad 
CQznpany.  Tbe  railroad  company  subsequently  conveyed  the  land 
to  E  and  Fy  who  afterwards  conveyed  tbe  same,  with  other  lands,  by 
deed  in  fee,  absolute  on  its  face,  to  (?,  who  died  leaving  the  plain- 
tiffs his  heirs  at  law.  A  witness  testified  that  E  and  F  had  con- 
tracted to  build  the  road,  and  in  *' order  to  enable  them  to  raise 
money  and  go  on  with  the  work  G  had  indorsed  largely  for  them, 
and  the  lands  were  conveyed  to  him  to  imdemnify  him  as  sueh  in- 
dorser."  Upon  the  evidence  thus  adduced  the  Court  charged  as 
follows:  '^The  defendants  insist  that  the  conveyance  by  E &nd  F 
to  (r,  the  ancestor  of  the  plaintiffs,  was  intended  only  as  a  mort- 
gage security,  and  was  for  that  purpose  made,  and  although  abso- 
lute on  its  face,  the  defendants  have  a  right  to  show  that  it  was 
intended  only  as  a  mortgage.  And  if  it  was  given  by  ^and  JPto 
(r,  to  secure  him  against  loss,  on  account  of  his  security  for  them, 
it  would  only  amount  to  a  mortgage,  and  if  only  a  mortgage,  the 
plaintiffs  can  not  recover  unless  they  were  purchasers  without  no- 
tice." 

Heldy  that  the  instruction  thus  given  was  pertinent  to  the  issue,  con- 
sistent  with  the  proofs,  and  therefore  properly  given. — Smilh  r. 
ParlcSy  59 

11.  Contract — Eescission  op. — Where  A  sells  and  conveys  land  U> 
By  and  the  deed,  before  it  is  duly  recorded,  is  lost,  and  A  then  sells 
and  conveys  the  same  land  to  C,  who  has  full  notice  of  the  former 
sale  and  conveyance  to  J9,  the  title  in  B  is  no  way  impaired,  and 
the  conveyance  to  G,  under  the  circumstances,  is  a  nullity,  and 
gives  no  right  to  B  to  rescind  or  recover  back  the  purchase  money 
paid  to  A . — Harrington  v.  Finney ,  340 

12.  Mortgage — What  Constitutes. — Where  A  borrows  of  J?  a  sum 
of  money,  and  gives  his  note  therefor,  and  at  the  same  time  exe- 
cutes a  deed  conveying  certain  real  estate  to  B,  reciting  in  the  deed 
a  consideration  just  equal  to  the  note,  and,  at  the  same  time  B  exe- 
cutes a  bond  to  Aj  conditioned  that,  upon  the  payment  by  A  of  said 
note,  he  would  reconvey  said  real  estate  to  him,  the  facts,  taken  to- 
gether, constitute  prima  facie  a  mortgage  of  the  real  estate  by  A 
to  B, — Cras$en  v.  Swoveland^  427 

13.  Effects  of  CoNTiNtED  Possession. — Possession  of  real  estate 
is  only  constructive  notice  to  all  the  world  of  the  rights  of  the 
party  in  possession ;  but  it  is  held  that  the  continued  possession  by 
the  grantor  of  land  after  the  making  of  his  deed,  will  not  be  notice 
of  a  dc^Basance  held  by  him  which  is  not  recorded.  Ibid. 

VENUE—CHANGE  OF. 

1.  Statutes  Construed — Change  of  Venue. — Where  a  change  of* 
Vol.  XXII.— 38. 
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Tenne  is  taken  from  a  judge  of  a  Cirouit  Court,  sacb  judge  it 
avthoriced  by  the  statutes,  2  Q.  &  H.  154-5,  to  appoint  a  judge  of 
the  Court  of  Common  Pleas  to  try  the  cause. — Lane  t.  MUler^  104 

VOLXJNTAKT  ASSIGNMENT. 

1.  Claihs  Aqainst  A8SIGN£E.-<— The  proceedings  for  the  collection 
of  claims  against  the  estates  of  decents  and  of  claims  against  the 
estates  of  voluntary  assignors  are  so  similar,  that,  whercTcr  the 
rules  touching  the  former  are  applicable,  they  should  govern  in 
relation  to  the  latter,  and  the  formation  of  issues  on  such  claims^ 
either  of  law  or  fact. — Gifford  y.  Blacky  444 

WAIVER. 
See  Insurance,  4.    Judgment,  2. 

1.  Jurisdiction. — The  provision  that  a  defendant  shall  not  be  sued 
out  of  his  township,  is  for  his  personal  advantage,  and  may  bo 
waived.  Jurisdiction  of  the  person,  but  not  of  the  subject  matter, 
may  be  conferred  by  consent. — Gage  v.  Clarke  163 

2.  Errors  Waived. — Error  in  the  progress  of  a  trial,  which  is  not 
made  the  basis  of  a  motion  for  a  new  trial,  is  waived,  and  section 
347  of  the  code,  2  G.  &  H.  p.  210,  does  not  dispense  with  the  ne- 
cessity for  the  motion  of  a  new  trial  on  the  ground  of  Ihe  supposed 
error. — Garver  v.  Dauhenspeck,  238 

WIDOW. 

1.  Demand — Widow. — A  demand,  by  a  widow,  on  the  administrator 
of  her  dece^ed  husband,  for  the  300  dollars  worth  of  personal 
property  aAowed  her  by  statute,  2  G.  &  H.  295,  §  21,  is  in  these 
words;  "  Squire,  I  have  concluded  to  take  my  300  dollars  in  prop- 
erty,'* is  sufficient. — Hamilton  v.  Matlock^  47 

2.  Same — Refusal. — Where  an  administrator  reuses  to  deliver  such 
property,  on  request,  it  is  not  necessary  for  the  widow  to  make  a 
specific  selection  of  the  articles  she  desires  to  take.  Ibid, 

3.  Statutes  Construed. — ^There  is  no  conflict  between  §  21,  1  G.  & 
H.  295,  and  §  43,  2  id,  495.  The  former  gives  to  the  widow  the 
right  to  300  dollars  worth  of  the  personal  property  of  her  deceased 
husband,  at  any  time  before  the  sale  thereof,  and  if  she  does  not 
take  the  same,  then,  to  300  dollars,  out  of  the  proceeds  of  such  sale^ 
but  does  not  specially  provide  that  she  may  receive  the  same  before 
the  return  of  the  inventory,  nor  point  out  the  duty  of  the  adminis- 
trator in  that  behalf;  and  the  latter  provides  that  she  shall  be  en- 
titled to  select,  and  take  it  before  the  return  of  the  inventory,  and 
defines  the  duty  of  th^  administrator  in  that  respect.  Ihid. 
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4.  Mortgage — Widow's  Estate  in  Lands  op  Husband. — Prior  to 
Hay  6,  1853,  A  executed  a  mortgage  upon  certain  real  estate  to  B^ 
his  wife  not  joining,  to  secure  the  payment  of  certain  sums  of 
money  then  due  from  A  to  J?,  and  of  all  sums  that  might  thereafter 
hecome  due.  A  died  in  1858,  leaving  a  widow.  One-third  of  the 
mortgaged  land  was  afterwards  set  off  to  the  widow.  B  then  fore- 
closed his  mortgage  and  had  a  decree  for  the  sale  of  th^  other 
two -thirds  to  pay  the  indebtedness  which  existed  at  the  date  of  the 
mortgage,  and  which  accrued  after  May  6,  1853,  and  it  was  sold 
and  the  proceeds  were  only  sufficient  to  pay  that  part  of  the  debt 
which  existed  at  the  date  of  the  mortgage.  B  claims  a  right  to 
subject  the  widow's  third  to  the  payment  of  the  subsequent  indebt- 
edness, on  the  ground  that  her  dower  estate  in  the  land  was  abol- 
ished by  the  legislature,  and  her  contingent  fee  therein  never 
attached  by  reason  of  the  mortgage. 

EitJd^  that,  under  the  circumstances,  B  had  no  claim  under  the  mort- 
gage upon  the  third  set  off  to  the  widow. — Morton  v.  KohU^      160 

5.  Descent  —  Statutes  Construed  —  Bpecipic  Performance.— 
Where  a  widow,  as  the  heir  of  her  husband  becomes  the  owner  in 
fee,  of  real  estate,  under  the  provisions  of  sections  17  and  18  of 
the  act  regulating  descents,  whilst  she  remains  his  widow^  she  has 
the  legal  right  to  alienate  such  real  estate,  and  such  alienation  will 
convey  a  perfect  and  absolute  title,  and  if  she  sell  by  title  bond, 
and  put  the  purchaser  in  possession,  and  then  marry  again,  she  may, 
after  such  marriage,  be  compelled  to  specifically  perform  such  con- 
tract by  conveying  the  legal  estate. — Newhy  v.  JETinsAato,  334 

WILL. 

I.  Will — Sale  by  Trustee — Curative  Statute. — In  February, 
1851,  A^  &feme  covert^  made  her  last  will,  which  contained  the  fol- 
lowing item:  **I  give  and  bequeath  to  my  husband,  J?,  the  house 
and  lot  in  Y,  now  occupied  by  us,  being  the  same  lot  conveyed  to 
me  by  my  mother  C7,  late  of  F,  deceased,  bearing  date  September  15, 
1840,  for  and  during  the  natural  life  of  said  B,  upon  the  condition 
that  the  said  jS,  in  a  suitable  proper  and  fatherly  manner,  provide 
for,  and  take  care  of  our  unfortunate  daughter  2>,  during  their  joint 
lives.  And  if  in  the  judgment  of  the  said  B^  at  any  time  after  my 
decease,  it  shall  be  necessary  to  the  comfortable  support  of  either 
the  said  B  or  2>,  that  the  aforesaid  house  and  lot  be  sold,  then  I 
do  hereby  authorize  and  empower  him,  the  said  B,  to  sell  and  con- 
vey the  same  in  fee  simple,  the  same  as  he  would  were  the  same 
premises  bequeathed  to  him  in  fee  simple  by  me;  and  in  that  oaS9 
my  will  is  that  the  avails  of  the  said  property  sold,  be  applied  in 
part  or  in  whole,  as  the  circumstances  of  the  said  B  and  D,  or  either 
of  them,  may  require,  by  the  said  B,  to  his  and  her  comfortable 
support,  according  to  his  best  judgment.     In  case  the  said  D  shall 


696  INDEX. 


sarrive  her  father,  the  said  B,  aod  the  premises  descrihed- above  be 
unsold,  at  the  time  of  his  death,  then  I  give  and  bequeath  to  our 
daughter  Ey  in  fee  simple,  the  premises  described  above,  upon  the 
same  conditions  as  above  imposed  upon  my  husband,  the  said  B, 
provided  that  the  said  E  shall  be  in  suitable  circumstances,  and  is 
willing  to  take  upon  herself  the  charge  of  said  B.  But  should 
the  said  E,  then  not  be  in  suitable  circumstances,  or  be  unwilling 
to  take  the  care  and  support  of  the  said  D  upon  herself,  then  1 
give  and  bequeath  the  aforesaid  premises  to  our  son  F,  upon  the 
same  conditions  as  aforesaid ;  and  shall  he  not  take  upon  himself 
the  charges  aforesaid,  then  I  give  and  bequeath  the  premises  to  our 
son  Gy  upon  the  same  conditions.  And  if  all  these  persons  shall 
fail  to  accept  the  bequest,  and  take  upon  them  the  charge  of  said 
Dy  as  aforesaid,  then  I  ordain  that  the  said  property  shall  be  ap- 
plied, under  the  instructions  of  the  proper  legal  authority,  to  the 
comfortable  maintenance  and  support  of  the  said  i>,"  &c.  A  died 
ift  March,  1851.  In  June,  1852,  the  trust  and  power  created  by 
ber  said  will  passed,  according  to  its  terms,  to  F.  On  the  16th  of 
November f  1852,  the  said  jP  and  D,  being  then  residents  of  7,  the 
said  Fy  for  the  purpose  of  carrying  out  the  objects  of  said  trust, 
exchanged  said  property  in  F  to  one  TT,  for  property  in  7,  and 
took  a  deed  from  him  for  the  same  in  fee,  providing  therein  ex- 
pressly that  the  same  should  be  held  by  said  F,  "  under  the  same 
restrictions,  and  subject  to  the  same  conditions  in  reference  thereto 
as  those  imposed  upon'*  him  by  said  last  will,  concerning  said 
trust,  which  deed  was  recorded  January  27, 1853,  of  all  which  the 
defendants  below  had  full  notice-;  and  on  the  28th  of  October,  1853, 
the  said  jP,  conveyed  said  property  in  I  to  one  «/*,  under  whom  the 
said  defendants  hold.  In  March,  1857,  said  F,  the  trustee  under 
the  will  of  said  A  died;  and  on  the  30th  of  Juhf^  1858,  JET,  the 
plaintiff  below,  was  appointed,  by  the  -3f  Court  of  Common  Pleas, 
successor  in  the  trust  to  said  F,  deceased.  At  the  March  term, 
1862,  said  JR  commenced  an  action  in  the  Court  below,  to  recover 
possession  of  the  property  in  i,  which  was  taken  by  F,  the  former 
trustee,  from  W,  in  exchange  for  the  property  in  Y,  bequeathed  in 
trust  for  the  support  of  the  said  J),  H  concedes  the  validity  of 
the  exchange  between  F  and  W,  admits  that  the  title  of  the  I 
property  passed  to  F,  and  puts  the  case  upon  the  ground  that  H 
was  powerless  to  afterwards  divest  himself  of  it. 
Qu^RE. — Whether  the  will  authorized  the  exchange  of  the  /property 

.for  real  estate  situated  any  where. 

Held,  that  F  had  the  power  to  sell  the  real  estate  in  7,  if  the  exigen- 

^  '  cies  of  the  trust,  created  by  the  will,  required  a  sale;  hence  bona 

*  fide  purchasers,  that  is,  purchasers,  ignorant  of  the  propriety  or 

not,  of  the  sale  would  hold  independant  of  the  curative  statute  of 

March  7,  1863.     Acts  1863,  p.  16.— Price  v.  Jluei/,  18 

2.  Held,  also,  that  if  F  acted  erroneously,  but  honestly  in  making 
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e«ch  sale,  the  curative  statute  healed  up  the  consequences  of  such 
error  as  to  all  persons.  Ibid. 

WITNESS. 

1.  Witness — Statutes  Construed. — A  defendant  who  is  "sworn  at 
the  instance  of  and  examined  bj  the  Court,"  without  the  solicita- 
tion of  the  plaintiff,  and  whose  statements  have  no  bearing  against 
him,  has  no  ri^ht,  by  virtue  of  §§  295  and  800,  2  G.  &  H.  188,  to 
insist  on  testifying  fully  as  to  all  matters  in  controverisy  in  the 
suit. — Crisman  v.  Smith,  13 

2.  Evidence — Color. — It  is  the  duty  of  the  Court  to  determine  the 
competency  of  witnesses,  and  where  the  objection  to  the  competency 
of  the  witness  rests  upon  the  allegation  that  he  has  such  an  amount 
of  negro  blood  as  disqualifies  him  to  testify,  the  Court  may,  upon 
inspection,  determine  j^rzma/acte  his  competency,  but  if  his  blood 
be  not  sufficiently  apparent  for  such  mode  of  determination,  then 
the  Court  may  examine  other  witnesses,  either  to  prove  the  blood 
of  the  witness  from  reputation  amongst  those  who  knew  him,  or  to 
establish  the  character  of  his  blood  by  the  testimony  of  experts. — 
Nave's  Adm'r.  v.  WiUianu,  368 
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